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mf      INTRODUCTION.  ^B 

The  first  constitution  of  CalifofDia   was   adopted 
in  convention  thosen  by  the  people  under  proeJam- 
ation  issued  by  Brevet  Brig.  General   B.   Riley,  U. 
S.  A.,  then  in  command  of  the  United  States  foivce, 
and  tx  nffirio  civil  giivernor,  by  virtue  of  the  lawH  of 
Meslco  then  in  force  here,  and  by  which  the  mili- 
tary officer  in  command   became  govei'nor  in   the 
absence  of  a.  duly  elected  civil  governor.     The  elec- 
tion for  members  of  the  convention  was   held   Au- 
EUst  1st,  IMS;  the  convention  met  at  Monterey  on 
llie  Ist  of  September  followinff ,  and  on  tbe  10th  of 
October   of   the  same  year,    the    constitution  was 
adopted  in  convention.     It  was  ratified   by  the  peo- 
ple on   the   lyth   of  November,  and  proclaimed  on 
tbe  2oth  of  Decerabef,  1849. 

The  first  amendment  was  proposed  by  the 
^islature  in  1855,  and  ratilied  November  4th,  1856. 
^bie  amendment  altered  tbe  mode  in  which  the 
^natitution  might  be  revised  or  entirely  changed, 
'Id  provided  that  the  constitution  that  should  be 
Hn*A  upon  by  a  convention  called  for  such  pur- 
PMe  should  thereaftei- be  submitted  to  tbe  people; 
Md  provided  also  for  the  canvass  of  the  vote  ca.st, 
"Id  for  proclamation  thereof  by  the  governor, 
■Uch  provisions  were  not  in  the  constitution  as 
"riyinallj  adopted.  No  other  amendments  were 
"ade  until  those  proposed  in  1861,  and  which  were 
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ratified  September  3d,  1862.  These  amendments 
changed  the  sessions  of  the  legislature  from  annual 
to  biennial,  and  of  course  changed  the  term  of  office 
of  the  members  of  the  house  from  one  to  two  years, 
and  of  senators  from  two  to  four  years.  The  terms 
of  governor,  secretary  of  state  and  superintendent 
of  public  instruction  were  changed  from  two  to  four 
years,  and  the  judicial  department  was  changed  in 
very  material  respects. 

The  next  amendment  was  that  ratified  September 
6th,  1871,  by  which  section  22  was  added  to  article 
I,  limiting  appropriations  to  two  years. 

The  present  constitution  was  adopted  in  conven- 
tion at  Sacramento,  March  3d,  1879;  was  ratified 
by  vote  of  the  people  May  7th,  1879,  and  went  into 
effect,  according  to  its  own  terms,  at  12  o'clock,  M., 
July  4th,  1879,  so  far  as  the  same  i*elates  to  the 
election  of  all  officers,  the  commencement  of  their 
terms,  and  the  sessions  of  the  legislature.  In  all 
other  respects  and  for  all  other  purposes,  it  took 
effect  on  the  first  day  of  January,  1880,  at  12 
o'clock,  M. 

The  amendments  to  this  constitution  have  been 
five,  as  follows:  Section  19,  article  XI,  and  section 
9,  article  XIII,  ratified  at  election  held  November 
5th,  1881;  section  8,  article  XI,  ratified  at  election 
held  April  12th,  1887;  and  sections  &and  18,  article 
XI,  ratified  at  election  held  November  8th,  1892. 

It  will  be  seen  by  reference  to  Davis  v,  Superior 
Court,  63  Cal.  581,  and  Staude  v.  Election  Commis- 
sioners, 61  Cal.  313,  People  v.  O'Brien,  96  Cal.  171, 
that  the  present  Supreme  Court  will  follow,  as  au- 
thoritative, the  construction  placed  upon  any  provis- 
JoB  of  the  former  constitution  by  the  former  Sii- 
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praoBiOouii.    Tliere  fcre  muiy.  of  the  provisioBs  ol 
the^  6^  oonstitutlon  embodied  in  the  new>  which 
are  Dotod  in  this  volume  by<  appropriate  reference 
under  the  re8i>ectiYe  sections  ol.  the  latter;  and  in 
view  of-  the  familiar  rule  expressed  in  Knowles  v, 
Yates,  31  CaL  83,  approved  in  S^  &^C..R.  B.  Go.  v. 
Galgiani,   49  Cal.  139,  and  Hyatt  v.  Allen,  54  Cal. 
353,  Ex  parte  Ahren,  103  Cal.  414  to  the  effect  that 
prior  and  recent'  judieial  itfterpretatlcm  of.  pprovw 
ions  inserted  in  a  constitution  will,  be  presumed  to 
bave  been  considered  by  the  people  in  adopting 
such  provisions,  the  importance,  of 'inserting  in  this 
volume  the  old  constitution  with  its' annotations  Is 
very  manifest.  Again,  the  codes  were  not  abolished 
by  the  new  constitution,  and  it.  is  said  in  Wicker- 
sbamv.  Brittan,  93  Cal.   33,    40,  that  the  effect  of 
section  1,  article  XXII,  *^was,  by  a  single  compre- 
bensive  provision  to  preserve  the  statutory  proced- 
ure that  was  then  existing  with  reference  to  the 
courts  which  were  by  that  instrument  abolished, 
and  to  authorize  that  procedure  in  all  rights  of  ac- 
tion that  were  to  be  determined  under  the  new  con- 
stitution. ' ' 

Radical  changes  were  effected. by  the  constitution 
of  1879  in  regard' to  the  judicial  and  legislatlV^r  de^ 
partments  and  in  the  mattersof  municipal  corpora- 
tions  and  taxation,. and.  these  changes  have  resulted^ 
in  such  avoliimeof.decijsibns  by  tHeSiiprfemfe  Court' 
of  this  state,  the.  whole  being  so  intferwbven-  with' 
the  general  policy  of  the  state,  that  it  |8  believed 
that  to  cite  decisions  from  other  states  upon  similar 
constitutional  provisions  would  be  largely  a  work 
of  supererogirtlbii'alrtfeprwwttt'timej  Thtttitewe 
is  occasion  for  the  present  effort  to  bring  toget\ier 
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in  this  form  tiie  do^i^ons  of  the  Supreme  Court 
this  state  is  manifest  by  the  encouragement  thai 
have  received  in  various  ways  since  its  intend 
publication  has  become  known. 

W.  F.  H 
Los  Angeles,  Cal.,  October  15, 1894. 


INTRODUCTION    TO  SECOND  EDITIO 

.  The  sale  of  this  work  has  exceeded  the  expecl 
tions  of  the  publisher  and  a  second  edition  has  \ 
come  necessary.  This  edition  brings  the  annol 
tions  to  the  California  Oonstltutlon  down  to  dai 

I  deem  it  proper  to  express  my  gratification 
the  favor  with  which  my  first  labor  has  been  i 
ceived. 

Since  the  first  edition  the  following  constitutior 
amendments  have  been  adopted. 

Section  17,  article  I,  amendment  adopted  Novei 
ber  6,  1894.  Section  1,  article  II,  amend  me 
adopted  November  6,  1894.  Section  5,  article  1 
amendment  adopted  November  3,  1896.  Section 
article  IX,  amendment  adopted  November  6,  IBS 
Section  3,  article  XI,  amendment  adopted  Novei 
ber  6,  1894.  Section  6,  article  XI,  amend  me 
adopted  November  3,  1896.  Section  7,  article  X 
amendment  adopted  November  6,  1894.  Section  S 
article  XI,  added  November  3,  1896.  Section 
article  XIII,  amendment  adopted  November  6, 189 
Section  12},  article  XIII,  added  November  6,  189 

W.  F.  H. 
Los  Angeles,  Cal.,  December  15,  1898. 
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CONSTITUTION 

ON  THE 

STATE    OF    CALIFORNIA 


Mopted  in  Convention^   at  Sacramento,  March  Srd, 
A.  D,  1879;  Ratified  by  a  vote  of  the  People, 
Wednesday,  May  7th,  1879. 


PREAMBLE  AND  DECLARATION  OF  RIGHTS. 

PREAMBLE. 

We,  the  people  of  the  state  of  California,  grate- 
ful to  Almighty  God  for  our  freedom,  in  order  to 
secure  and  perpetuate  its  blessings,  do  establish 
this  Constitution. 

Const.  1849. 

Each  provision  of  the  constitution  is  to  be 
given  its  proper  effect.  If  in  one  section  a 
power  is  specially  conferred,  or  a  duty  spec- 
ially enjoined,  which,  in  general  terms,  is  pro- 
hibited by- other  sections,  the  power  or  duty 
specially  conferred  or  enjoined  constitutes  an 
exception  to  the  general  rule;  the  direction  to 
employ  the  power  or  discharge  the  duty  in  the 
particular  instance  is  as  mandatory  as  the 
general  prohibition.  S.  F.  &  N.  P.  R.  R.  Co. 
V.  State  Boards  60  Cal  32. 
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The  geperal  rules  of  construction  are  th^ 
same  whether  applied  to  constitutions  or  sta^ 
utes,  and  it  is  a  familiar  rule  of  construction 
not  to  treat  any  word  as  redundant,  if  that 
can  be  avoided  without  marring  the  obvious 
sense  of  the  entire  clause.  Hyatt  v,  Allen,  54 
Cal.  353. 

ARTICLE  L 

DECLARATION  OF  RIGHTS.  | 

Section  1.  All  men  are  by  nature  free  and  in- 
dependent, and  have  certain  inalienable  rights,  ] 
among  which  are  those  of  enjoying  and  defending 
life  and  liberty;  acquiring,  possessing  and  protect- 
ing property,  and  pursuing  and  obtaining  safety 
and  happiness. 

Const.  1849,  Art.  I,  Sec.  1. 

Unusual  and  burdensome  restrictions  im- 
posed by  ordinance  of  supervisors  of  San  Mateo 
county  upon  the  business  of  maintaining  an 
asylum  for  treatment  of  insane  and  others, 
render  the  ordinance  unconstitutional.  Ex 
parte  Whitwell,  98  Cal.  73. 

A  city  ordinance  prohibiting  the  sale  of 
liquor  in  any  saloon,  dance  house,  etc.,  where 
females  are  employed  to  solicit  or  wait  upon 
customers  is  a  valid  exercise  of  police  power 
and  not  an  unconstitutional  discrimination. 
Ex  parte  Hayes,  98  Cal.  555. 

So,  an  ordinance  requiring  a  license  of 
thirty  dollars  for  ordinary  saloons  or  bars, 
and  a  license  of  one  hundred  and  fifty  dollars 
where  female?  are  employed,  is  held  constitu- 
iionn].     Ex  parte  Felchlin,  96  Cal.  360. 


DECLARATION  OIT  RIGHTS.    Art.  I,  Sec.  I  43 

Under  section  1617,  Political  Code,  there  is 
DO  authority  for  excluding  children  of  African 
^icscent  from  public  schools  attended  by  white 
children,  nor  for  establishing  separate  schools 
for  Africans  or  Indians.     The  case  of  Ward  v. 
Mood,  48  Cal.  37,  is  distinguished  for  the  rea- 
son that  at  that  time  the  statutes  of  the  state 
provided  for  such  separate  schools.     Suggested 
further  that  there  is  nothing   in  the  constitu- 
tion of  this  state,  nor  in  the   13th   and  14th 
amendments  to  the  constitution  of  the  United 
States,  inhibiting    legislation    providing   for 
such  separate   schools.     Wy singer  v,  Crook- 
Jhank,  82  Cal.  588. 

Any  person  is  at  liberty  to  pursue  any  lawr- 
"ul  calling,  and  to  do  so  in  his  own  way,  not 
mcroaching  upon  the  rights  of  others;  and  it 
8  not  competent  to  forbid  any  person  or  class 
)f  persons,  whether  citizens  or  alien  residents, 
rom  engaging  in  such  business,  or  to  subject 
>thers  to  penalties  for  employing  them.  An 
rdinance  of  the  city  of  Los  Angeles  making 
t  a  misdemeanor  for  anv  contractor  to  em- 
►loy  any  person  to  work  more  than  eight 
lOurs  a  day,  or  to  employ  Chinese  labor  on 
rork  contracted  for  by  the  city,  is  a  direct 
nterference  with  the  rights  of  individuals, 
nd  unconstitutional  so  far  as  it  attempts  to 
reate  a  criminal  offense,  it  not  appearing  that 
be  work  to  be  performed  was  unlawful  or 
gainst  public  policy,  or  that  the  employment 
ras  such  as  might  be  unfitfor  infants,  females 
r  the  like,  or  forbidden  on  that  ground.  Ex 
arte  Kvhack,  85  Cal  274. 
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An  ordinance  of  the  city  and  county  of  San 
Francisco  prohibiting  the  carrying  on  .of  any 
laundry  within  certain  named  limits  without 
first  obtaining  a  certificate  from  the  health 
officer  that  the  premises  are  suflSciently 
drained,  and  that  the  business  can  be  carried 
on  without  danger  to  the  sanitary  condition 
of  the  neighborhood,  and  a  certificate  from  the 
fire  wardens  that  the  heating  appliances  are 
in  safe  condition,  and  that  no  persons  owning 
or  employed  in  said  wash  houses  shall  wash  or 
iron  clothes  between  the  hours  of  ten  o'clock 
p.  M.  and  six  o'clock  a.  m.,  nor  on  Sunday. 
Held,  the  ordinance  was  not  unconstitutional. 
Ex  parte  Moynier,  65  Cal.  33. 

An  ordinance  of  supervisors  establishing  a 
license  of  twenty-five  dollars  per  month  upon 
business  of  retailing  spirituous  liquors  is  not 
in  restraint  of  trade  nor  oppressive.  Exparte 
Benninger,  64  Cal.  291. 

The  Sunday  law  contained  in  sections  300, 
301  of  Penal  Code,  as  those  sections  existed  iu 
1881,  is  not  unconstitutional.  Ex  parte  Koser, 
60  Cal.  177. 

The  provisions  of  section  397  of  Penal  Code 
prohibiting  the  sale  of  intoxicating  liquors  to 
Indians  is  not  obnoxious  to  the  constitutional 
provisions  guaranteeing  the  fundamental 
rights  of  persons.  People  v.  Bray,  105  Cal. 
345. 

A  municipal  ordinance  which  declared  that 
it  was  unlawful  for  any  one  to  have  in  posses- 
sion any  lottery  ticket  unless  such  person 
should  show  that  the  possession  thereof  was 
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innoceut,  or  for  some  lawful  purpose,  is  sub- 
versive of  constitutional  right,  in  so  far  as  it 
takes  away  the  presumption  of  innocence.  In 
re  Wong  Hane,  108  Cal.  682. 

This  section  is  referred  to  in  discussing  sec- 
tion 31(H  of  the  Penal  Code,  as  enacted  in 
1896  [Stats,  p.  247,  Palm  Ed.],  requiring  bar- 
ber shops  to  be  closed  on  Sundays  and  holi- 
days after  12  o'clock  m.  in  Ex  parte  Jentzsch, 
112  Cal.  470.  See  cases  collected  under  sec- 
tion 3,  article  XIX,  and  sections  17,  18,  arti- 
cle XX. 

Section  2.  All  political  power  is  inherent  in  the 
people.  Grovernment  is  instituted  for  the  protec- 
tion, security  and  benefit  of  the  i)eople,  and  they 
have  the  right  to  alter  or  reform  the  same  when- 
ever the  public  good  may  require  it. 
Const.  1849,  Art.  I,  Sec.  2. 

For  the  purposes  of  government,  the  protec- 
tion, security  and  benefit  of  the  people,  munic- 
ipal and  quasi  municipal  corporations  may  be 
created,  and  the  legislature  may  pass  general 
laws  which,  from  their  nature,  will  be  capable 
of  enforcement  in  only  particular  portions  of 
the  state.     In  re  Madera  Ir.  Dist.,  92  Cal.  316. 

This  section  is  referred  to  in  Currey  v.  Mil- 
ler, 113  Cal.  645,  in  connection  with  the  fee 
bill  of  1895,  where  said  act  is  held  applicable 
to  San  Francisco. 
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Section  .*i.  The  state  of  California  is  an  insef 
arable  part  of  the  American  Union,  and  the  consti- 
tution of  the  United  States  is  the  supreme  law  of 
the  land. 

As  to  federal  jurisdiction  within  the  terri- 
torial limits  of  the  state,  see  People  v,  Collins, 
105  Cal.  508. 

Section  4.  The  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  without  discrim- 
ination or  preference,  shall  forever  be  guaranteed 
in  this  state;  and  no  person  shall  be  rendered  incom- 
petent to  be  a  witness  or  juror  on  account  of  his 
opinions  on  matters  of  religious  belief;  but  the  lib- 
erty of  conscience  hereby  secured  shall  not  be  so 
construed  as  to  excuse  acts  of  licentiousness,  or  jus- 
tify practices  inconsistent  with  the  peace  or  safety 
of  this  state. 

Const.  1849,  Art.  I,  Sec.  4. 

The  court  is  not  justified  in  pronouncing 
any  form  of  religious  belief  superstitious  or 
contrary  to  public  policy,  when  not  followed 
by  acts  which  are  recognized  as  hurtful  to 
socieiy.  So  held  with  reference  to  certain 
religious  views  regarding  the  spirits  of  the 
dead  and  their  communication  with  the  living. 
(Spiritualism.)    Newman  v.  Smith,  77  Cal.  23. 

The  Sunday  Law,  contained  in  sections  300 
-JOl  Penal  Code,  as  they  existed  in  1881,  is 
not  unconstitutional.  Ex  parte  Koser,  60  Cal. 
177,  and  Ex  parte  Burke,  59  Cal.  6. 

The  provisions  of  section  397  of  the  Penal 
Code,  prohibiting  the  sale  of  intoxicating 
liquors  to  Indians,  does  not  contravene  the 
fundamental  principles  of  liberty.  People  v, 
Eraj,  106  Cal.  346. 
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'Section  5.  The  privilege  of  the  writ  of  habeas 
corpus  shall  nob  be  suspended  unless  when,  in  cases 
of  rebellion  or  invasion,  the  public  safety  may 
fequire  its  suspension. 

Const.  1849,  Art.  I,  Sec.  5. 

Section  6.  All  persons  shall  be  bailable  by  suf- 
icient  sureties,  unless  for  capital  offenses  when  the 
)roof  is  evident  or  the  presumption  great  Exces- 
ive  bail  shall  not  be  required,  nor  excessive  fines 
Qiposed;  nor  shall  cruel  or  unusual  punishments  be 
Qflicted.  Witnesses  shall  not  be  unreasonably 
etained,  nor  confintjd  in  any  room  where  crimin- 
Is  are  actually  imprisoned. 

Const.  1849,  Art.  1,  Sees.  5  and  6. 

A  person  charged  with  any  offense  not  pim- 
^hable  with  death  is  entitled,  before  convic- 
ion,  to  be  admitted  to  bail^  as  a  matter  of 
ight.but  a  defendant  charged  with  an  offense 
unishable  with  death  cannot  be  admitted  to 
ail,  when  the  proof  of  his  guilt  is  evident  or 
le  presumption  thereof  great.  Penal  Code, 
fclions  1270-1271.  ''Proof  is  evident''  and 
^resumption  great,"  defined  differently  by 
fferent  courts.  Ex  parte  Curtis,  92  Cal.  188. 
An  ordinance  of  the  city  and  county  of  San 
Miicisco  imposing  a  fine  not  less  than  $250  00 
id  not  exceeding  $500.00,  or  imprisonment 
>t  less  than  three  nor  more  than  six  months 
M)n  persons  carrying  concealed  weapons 
xcepting  public  officers  and  travelers),  is  not 
reasonable  or  excessive.     Ex  parte  Cheney, 

Cal.  617. 

A  municipal  ordinance  of  San  Francisco 
?scril>ed  a  punishment,  not  exceed\T\g 
JOO.OO  tine,  or  imprisonment  not  exceeding 


48  CONSTITUTION  1879. 

six  months,  or  both,  for  uttering,  etc.,  p 
and  obscene  language.  Held,  not  void 
its  face  as  imposing  excessive  fine  or  ui 
punishment;  and  that  whether  the  oSe 
any  particular  case  is  such  as  to  justif 
punishment  must  be  determined  by  thi 
court.  In  re  Miller,  89  Cal.  41. 

A  sentence  under  section  1205  Penal 
that  defendant  be  imprisoned  in  state  p: 
definite  time  and  pay  a  fine  and  be  impr 
until  the  fine  is  paid  at  the  rate  of  one  c 
each  dollar  of  the  fine,  is  void  so  far  as 
vides  for  imprisonment  on  account  of  tl 
after  the  stated  term  of  imprisonmei 
been  served.  McParland,  J.,  conci 
alluding  to  Ex  parte  Arras,  78  Cal.  3 
presses  his .  doubt  that  a  prisoner  cai 
imnished,  even  in  a  county  jail.  Thorn 
concurs  only  because  Ex  parte  Arras  m 
regarded  as  expressing  settled  law  in  thii 
In  re  Wadleigh,  82  Cal.  518.  Comp 
parte  Sing  Ah  Tong,  84  Cal.  165. 

A  fine   of   nineteen   thousand   dollai 
order  directing  defendant  retained  in  c 
until   fine   be  paid,  ordered   stricken 
judgment.     [Citing  In  re  Rosenheim,  I 
388.     In  re  Collins,  23  Pac.  Rep.  374.] 
V.  Hamberg,  84  Cal.  469. 

For  pleading  in  habeas  corpus  on  accc 
excessive  fine,  see  Ex  parte  Rosenheino, 
and  that  when  a  court  sentences  a  def< 
to  a  term  of  imprisonment  and  to  pay 
the  imprisonment  for  non-payment 
^  coDtiDue  after  the  expiration  of  the  tei 
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id.  In  re  Collins,  People  v,  Hamberg,  and 
8  cited  in  Ex  parte  Rosenheim,  supra. 
he  determination  of  what  is  proper  or  ex- 
Lve  bail  does  not  depend  alone  upon  the 
unt  of  money  which  may  have  been  lost  to 
party  or  secured  to  another  by  means  of 
offense  committed,  but  it  depends  rather 
1  the  moral- turpitude  of  the  crime,  the 
^er  to  the  public  and  the  punishment  fixed 
aw  for  the  offense.  In  re  Williams,  82 
183. 

person  convicted  of  assault  with  a  deadly 
>on  was  sentenced  to  state  prison  for  a 
I  of  two  years  and  to  pay  a  fine  of  $2000 
be  imprisoned  in  said  state  prison  until 
&ne  be  paid,  or  be  satisfied,  at  the  rate  of 
>r  each  day.  Imprisonment  in  state  prison 
jcompanied  by  hard  labor.  Heldy  that  for 
offense  the  court  had  no  authority  to 
3t  imprisonment  in  state  prison  on  account 
he  fine.  The  court  had  no  authority  to 
OBe  hard  labor  as  part  of  the  punishment. 
mrte  Arras,  78  Cal.  304. 
le  punishment  prescribed  by  section  245 
enal  Code  is  not  excessive,  cruel  nor  unu- 
.  Ex  parte  Mitchell,  70  Cal.  1, 
'here  a  witness  has  been  detained  for  ninety 
3,  and  there  have  been  several  continuan- 
)f  the  case  which  are  not  satisfactorily 
unted  for,  he  is  entitled  to  be  discharged 
habeas  corpus.     Ex   parte  Dresser,  67  Cal. 

person  who  has  not  been  examined  as  a 
less  before  a  committing  magistrate  can- 
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not  be  required  to  give  an  undertaking  wi 
Hurelies  for  his  appearance  at  a  trial  to  be  hi 
in  the  Superior  Court.  A  person  cpmmitt 
to  prison  for  not  furnishing  such  sureties  w 
be  discharged  on  habeas  corpus,  [Sees.  81 
881  Penal  Code.]  Ex  parte  Shaw,  61  Cal.  c 
Section  1129,  Penal  Code,  requiring  that 
defendant  in  a  criminal  case  on  bail  may, 
the  discretion  of  the  court,  be  ordered  in 
custody  when  he  appears  for  trial,  is  not  u 
constitutional,  and  the  practice  is  com mende 
People  V,  Williams,  59  Cal.  674. 

The  sum  of  one  hundred  and  thirteen  iho 
sand  dollars,  being  the  aggregate  amount 
bail  fixed  by  the  municipal  criminal  court 
San  Francisco  to  be  given  by  a  defendant  he 
to  answer  upon  ten   indictments  for  felonii 
none  of  which  were  capital,  considered.     T 
Fole  purpose  which  should  guide  the  court 
judge  in   fixing   the   amount   of   bail  shou 
always  be  to  secure  the  personal  appearan 
of  the  defendant  to  answer  the  charge  agair 
him.     It  is  not   the   intention   of  the  law 
punish  an  accused  person  by  imprisoning  hi 
before  trial.     The  fact  that  a  person  is  unat 
to  procure  sureties  in  a  certain  sum  and  1 
pecuniary  ability   may  be  considered,  but 
not  controlling.     The  case  as  presented  is  n 
Huch  as  to  justify  the  Supreme  Court  in  redi 
,ing  or  fixing  a  different  amount  of  bail  < 
habeas  corpus.     Ex  parte  Duncan,  53  Cal.  41 
Same  case,  54  Id.  76. 

A  person  arrested  upon  a  charge  of  felon 
rested  in  another  county,  should  be  tak< 
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le  magistrate  who  issued  the  warrant, 
magistrate  of  the  county  from  which 
ant  issued,  for  the  purpose  of  being 
I  to  bail.  [Sec.  821,  Pen.  Code.]  Ex 
mg  Sin,  54  Cal.  102.  Person  arrested 
ormation  for  murder  may  be  admit- 
\\  on  habeas  corpu8.  Ex  parte  Strange, 
^16. 

a  942,  Code  of  Civil  Procedure,  author- 
[gment  to  be  entered  against  sureties 
idertaking  on  appeal   to  the  Supreme 

not  unconstitutional  as  depriving  a 
right  to  trial  by  jury.  Ladd  v,  Par- 
Dai.  232.    V 

jourts  of  law  and  of  equity,  in  proper 
kve  jurisdiction  of  matters  of  fraud; 
n  the  facts  constituting  the  fraud  and 
f  sought  are  such  as  are  cognizable  in 
)f  law,  the  parties  are  entitled  to  a 
,1;  but  where  the  case,  as  made  by  the 
;s,  involves  the  application  of  the  doc-  ^ 

f  equity,  and  the  granting  of  relief 
an  only  be  obtained  in  a  court  of 
he  parties  are  not  entitled  to  a  jury.  I 

Benson,  71  Cal.  429,  and  decisions 
ed. 

iant  cannot  insist  upon  a  jury  trial 
1  of  ejectment  upon  issue  of  fraud 
•y  cross-complaint.  Fish  v.  Benson, 
133. 

irty  is  once  placed    upon  his  trial  be- 
inpetent  court  and   jury  upon  a  valid 
jnt,  the  ^^jeo])ardy"  attaches,  to  w\i'YC\\ 
)t  he  again  subjected,  unless  the  ^uiy 
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be  discharged  from  rendering  a  verdict  by  a 
legal  necessity,  or  by  his  consent;  or,  in  case 
a  verdict  is  rendered,  if  it  be  set  asi3e  at  his 
instance.     People  v.  Horn,  70  Cal.  17. 

The  right  to  trial  by  jury  is  not  waived  in 
a  civil  case  by  neglecting  to  demand  a  jury  at 
the  time  the  case  is  called  to  be  set  for  trial, 
notwithstanding  a  rule  of  court  that  a  jury 
shall  then  be  demanded.  The  court  had  no 
power  to  declare  by  its  rules  what  shall  con- 
stitute a  waiver  of  a  constitutional  right. 
Briggs  V,  Lloyd,  70  Cal.  447. 

An  action  to  foreclose  a  mortgage  is  equita- 
ble, and  the  parties  are  not  entitled  to  a  jury 
as  a  matter  of  right.  Curnow  v.  Blue  Gravel 
etc.  Co.,  68  Cal.  262. 

A  plea  of  guilty  in  a  criminal  case  is  a 
waiver  of  trial  by  jury.  People  v,  Lennox,  67 
Cal.  .113. 

Jury  cannot  be  demanded  as  a  matter  of 
right  in  divorce  proceedings.  Cassidy  v.  Sul- 
livan, 64  Cal.  266. 

A  party  charged  with  the  crime  of  murder 
committed  in  San  Mateo  county  cannot  be 
tried  therefor  in  San  Francisco  on  change  of 
venue  procured  on  motion  of  district  attorney 
of  San  Mateo,  on  the  alleged  ground  that  a 
fair  and  impartial  trial  cannot  be  had  in  the 
latter  county.  The  right  of  trial  by  jury 
means  the  same  now  as  it  meant  at  common 
law,  ^.  e.y  a  trial  by  jurors  of  the  vicinage  or 
county.  Section  1033,  Penal  Code,  so  far  as 
it  autl^orizes  change  of  venue  on  application 
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of  district  attorney,  without  consent  of  defend- 
ant, is  void.     People  v,  Powell,  87  Cal.  360. 

A  defendant  has  no  vested  right  to  trial  by 
a  particular  jury,  especially  where  he  is  tried 
by  a  jury  selected  in  the  same  manner  as  the 
other,  and  all  his  rights  of  challenge  to  the 
new  jurors  were  preserved.  People  v.  Mur- 
ray, 85  Cal.  350. 

The  summary  proceedings  under  section  772 
of  Penal  Code  for  trying  misdemeanors  in 
office,  and  the  manner  of  trial,  without  a  jury, 
are  such  as  the  legislature  had  power  to  enact. 
Woods  V.  Varnum,  85  Cal.  639. 

The  denial  by  a  justice  of  the  peace  of  a 
jury  trial  to  a  person  charged  with  violating 
an  ordinance  of  the  supervisors,  a  violation  of 
which  ordinance  was  declared  to  be  a  misde- 
meanor, is  an  error  which  cannot  be  reached 
by  habeas  corpus,  the  justice  having  jurisdic- 
tion of  the  offense.     In  re  Miller,  82  Cal.  454. 

If,  in  an  action  brought  under  section  738, 
Code  of  Civil  Procedure,  the  plaintiff  avers  a 
legal  title  against  the  defendant  in  possession, 
the  latter  is  perhaps  entitled  to  a  jury  trial  of 
the  issue  of  law  thus  presented.  Hyde  v. 
Redding,  74  Cal.  493. 

A  rule  of  the  Superior  Court  requiring  the 
party  demanding  a  jury  to  deposit  the  jury 
fee  in  advance  of  the  trial  is  a  reasonable  reg- 
ulation and  is  not  a  denial  or  impairment  of 
the  right  of  trial  by  jury.  Conneau  v,  Geis, 
78  Cal.  176. 
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Section  7.  The  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remain  inviolate;  but  in  civil 
action  three-fourths  of  the  jury  may  render  a  ver- 
dict. A  trial  by  jury  may  be  waived  in  all  crim- 
inal cases,  not  amounting  to  felony,  by  the  consent 
of  both  parties,  expressed  in  open  court,  and  in 
civil  actions  by  the  consent  of  the  parties,  signified 
in  such  manner  as  may  be  prescribed  by  law.  In 
civil  actions  and  cases  of  misdemeanor  the  jury  may 
consist  of  twelve,  or  of  any  number  less  than 
twelve  upon  which  the  parties  may  agree  in  open 
court. 

Const.  1849,  Art.  I,  Sec.  3. 

In  People  v,  Bemmerly,  87  Cal.  117,  and 
several  prior  decisions  in  this  state  there  cited, 
it  was  held  that  no  exception  could  be  reserved 
to  the  ruling  of  the  trial  court  denying  a  chal- 
lenge for  actual  bias,  and  it  was  further  held 
in  People  v.  Ah  Lee  Doon,  97  Cal.  171,  that  to 
deny  such  exception  does  not  deprive  a  de- 
fendant of  one  of  the  essential  constituents  of 
a  right  of  trial  by  jury.  However,  in  People 
V.  Wong  Ark,  96  Cal.  125,  Justices  Garroutte 
and  DeHaven,  in  a  concurring  opinion,  pre- 
sented strong  reasons  for  a  different  rule  upon 
the  ground  that  to  deny  an  exception  to  such 
ruling  and  appeal  therefrom,  was  practically 
to  compel  a  defendant  to  be  tried  by  a  preju- 
diced and  unfair  jury.  And  in  People  v. 
Wells,  100  Cal.  227,  it  is  held  that  a  defend- 
ant is  entitled  to  such  exception  and  that  the 
ruling  of  the  trial  court  will  be  reviewed  on 
appeal,  practically  determining  the  unconsti- 
tutionality of  paction  1170,  Penal  Code. 

It  may  be  conceded  that  the  legislature 
may  authorize   the  summary   trial,  without  a 
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Jry  in  minor  or  petty  offenses  arising  from 
iolations  of  municipal  ordinances,  which  are 
ot  intrinsically  criminal,  but  when  the 
ifense  may  be  considered  as  against  the  pub- 
c  at  large,  and  where  it  falls  within  the 
gal  or  common  law  notion  of  crime  or  mis- 
3meanor,  and  especially  where  being  of  such 
nature,  it  is  embraced  in  the  criminal  code 
the  state,  then  the  constitution  guaranties 
tended  to  secure  the  liberties  of  the  citizen 
id  the  right  to  trial  by  jury  cannot  be 
aded.  So  held  with  reference  to  a  violation 
an  ordinance  against  obstructions  on  side- 
ilks,  such  obstructions  being  also  prohibited 
id  declared  a  nuisance  under  sections  370, 
2  Penal  Code.  Taylor  v.  Reynolds,  92,  Cal. 
3. 

Unless  a  party  waives  his  right  to  trial  by 
ry  in  a  civil  case  (where  trial  by  jury  is 
oper),  in  one  of  the  ways  ''provided  by  law," 
e  court  has  no  power  to  deny  him  a  jury, 
irwell  V.  Murray  104  Cal.  467. 
A  defendant  accused  of  practicing  medicine 
ithout  a  license  is  entitled  to  jury  trial  in 
)lice  justice's  court.  The  legislature  has  no 
ght  to  take  away  the  right  to  trial  by  jury 
offenses  against  the  public  at  large,  and 
hich  fall  within  the  common-law  notion  of 
crime  or  misdemeanor  and  which  are  em- 
•aced  in  the  general  legislation  of  the  state. 
/  parte  Wong  You  Ting,  106  Cal.  297. 
On  a  trial  of  the  question  of  the  disbar- 
ment of  an  attorney  at  law  the  accused  ia  not  i 
itilled  to  a  jury.     Sec.  297   of   the  Code  ol   \ 
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Civil  Procedure  provides  for  a  trial  by  the 
court,  and  that  section  is  not  unconstitutional. 
In  re  Wharton  114  Cal.  368. 

Section  8.  Offonsos  heretofore  required  to  be 
prosecuted  })y  indictment  shall  be  prosecuted  by 
information,  after  examination  and  commitment 
l)y  a  magistrate,  or  by  indictment,  with  or  without 
such  examination  and  commitment,  as  may  be  pre- 
scribed by  law.  A  grand  jury  shall  be  drawn  and 
summoned  at  least  once  a  year  in  each  county. 

The  power  of  Superior  Court  to  summon  a 
grand  jury  by  an  elisor  only  occurs  when  the 
sheriff  is  in  some  manner  challenged  as  in- 
competent. Writ  of  prohibition  will  lie  to 
prevent  trial  of  indictment  purporting  to  have 
been  found  by  a  grand  jury  illegally  sum- 
moned by  an  elisor,  Bruner  v.  Superior 
Court,  92  Cal.  240,  Beatty,  C.  J.  and  Sharpstein, 
J.  dissenting. 

Where  a  defendant,  after  examination  be- 
fore a  magistrate,  was  charged  by  information 
with  grand  larceny,  and  upon  trial  the  jury 
failed  to  agree,  and  the  court  directed  a  dis- 
missal of  that  information,  and  a  new  infor- 
mation for  embezzlement  was  filed  without 
re-examination  before  the  magistrate.  Held, 
defendant  was  not  entitled  to  discharge  on 
habeas  corpus,  Paterson,  J.,  dissenting.  Ex 
parte  Nicholas,  91  Cal.  640. 

The  information  must  be  filed  within  one 
year  as  is  prescribed  by  law.  Section  801, 
Penal  Code.  And  objection  may  be  raised  by 
demurrer.  Section  1004,  Id,  People  v,  Ayhens, 
85  Cal.  88. 
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The  former  constitution  [Sec.  8,  Art.  I],  pro- 
vided that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime 
(except  in  cases  of  petit  larceny),  unless  upon 
presentment  or  indictment. by  grand  jury,  and 
it  is  held  by  Paterson,  J.,  in  dissenting 
opinion  that  there  are  misdemeanors  known 
as  infamous  crimes  which  could  be  prosecuted 
by  indictment  (or  information)  in  Superior 
Court,  and  that  this  section  is  but  a  re-enact- 
ment of  the  corresponding  section  in  old  con- 
stitution. Green  v.  Superior  Court,  78  Cal. 
565. 

For  case  illustrating  irregularities  in  the 
manner  of  drawing  grand  jury,  yet  not  in  ex- 
cess of  the  jurisdiction  of  the  court,  see  Levy 
V,  Wilson,  69  Cal.  105.  The  grand  jury  is 
part  of  the  court  by  which  it  is  convened,  and 
a  person  summoned  before  it  as  a  witness 
may  be  punished  for  contempt  for  refusing  to 
give  evidence.     In  re  Gannon,  69  Cal.  541. 

A  homicide  committed  before  adoption  of 
the  constitution  may  be  prosecuted  by  infor- 
mation. People  V.  Campbell,  59  Cal.  243. 
Sharpstein,  McKinstry  and  Thornton  dissent- 
ing. 

The  provision  for  proceeding  by  informa- 
tion is  not  in  conflict  with  section  1,  article 
XIV,  of  the  constitution  of  United  States. 
Kalloch  V.  Superior  Court,  56  Cal.  229.  Ap- 
proved in  People  v.  McCurdy,  68  Id.  576. 

Where   there  has  been   an  examination  and 
commitment  by  a  magistrate,  that  is  sufficieivV* 
to  Authorise  the  filing  of  an  information  \)7 
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the  district  attorney.  People  v,  Wheeler,  65 
Cal.  77. 

A  grand  jury  drawn  in  1885  from  the  list 
of  jurors  for  that  year,  does  not  become  dis- 
solved with  the  beginning  of  a  new  year,  but 
may  continue  as  a  grand  jury  in  1886.  In  re 
Gannon,  69  Cal.  541,  545. 

The  district  attorney  in  drawing  an  infor- 
mation is  not  controlled  by  the  name  which 
the  magistrate  may  have  given  to  an  offense, 
hut  must  charge  defendant  with  the  offense 
disclosed  by  the  depositions  taken  before  the 
magistrate.  People  v.  Vierra,  67  Cal.  231. 
And  information  may  be  filed  before  the 
shorthand  notes  of  the  depositions  are  written 
out.  Failure  to  file  or  transcribe  the  short- 
hand notes  will  not  divest  the  Superior  Court 
of  its  jurisdiction.  People  v,  Riley,  65  Cal. 
107. 

The  mere  ownership  by  the  United  States 
of  land  or  property  within  a  county  does  not 
show  any  federal  jurisdiction  over  crimes  com- 
mitted upon  it,  as  that  fact  does  not  oust  the 
jurisdiction  of  the  state;  but  the  ownership 
must  be  acquired  by  purchase  with  the  consent 
of  the  legislature,  which  is  held  to  include  the 
acquisition  of  property  bv  eminent  domain. 
People  V.  Collins,  .105  Cal.''509. 

Persons  cannot  be  prosecuted  criminally  by 
means  of  '^information"  filed,  except  after  ex- 
amination and  commitment  by  a  magistrate. 
[Sec.  995  Penal  Code.]  People  v,  Napthaly,  105 
Cal.  644. 

7'he    "information"    aWwded  lo  \\\  section 
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682,  Penal  Code,  is  the  information  that  is 
named  in  the  constitution,  and  proceedings 
for  the  removal  of  civil  officers,  are  excepted 
from  that  mode  of  prosecution.  See  Sec.  772, 
Pen.  Code;  In  re  Curtis,  108  Cal.  663. 

The  constitution  has  omitted  all  reference 
to  '^presentment''  by  a  grand  jury  as  a  means 
of  charging  persons  with  a  criminal  offence, 
and  a  grand  jury  has  no  authority  to  proceed 
by  ^'presentment"  for  such  purpose.  In  re 
Grosbois,  109  Cal.  449. 

Section  9.  Every  cifcizen  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects, 
being"  responsible  for  the  abuse  of  that  right;  and 
no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  criminal 
prosecutions  for  libels,  the  truth  may  be  given  in 
evidence  to  the  jury;  and  if  it  shall  appear  to  tho 
jury  that  the  matter  charged  as  libelous  is  true, 
aud  was  published  with  good  motives  and  for  justi- 
fiable ends,  the  party  shall  be  acquitted,  and  tho 
jury  shall  have  the  right  to  determine  the  law  and 
the  fact.  Indictments  found,  or  information  hiid 
for  publications  in  newspapers  shall  be  tried  in  the 
county  where  such  newspapers  have  their  publica- 
tion office,  or  in  the  county  where  the  party  alleged 
to  be  libeled  resided  at  the  time  of  the  alleged  pub- 
lication, unless  the  place  of  trial  shall  be  changed 
for  good  cause. 

Const.  1849,  Art.  I,  Sec.  9. 
The  provision  as  to  the  trial  in  the  county 
where  the  newspaper  is  published  or  iii  the 
county  where  the  person  alleged  to  be  libeled 
resides,  applies  also  to  the  person  who  causes 
the  libel  to  be  published.  All  persons  guilty  of 
Huch  libels  are  liable  to  be  tried  at  the  places 
specified  in   the  constitution^  without    refer- 


60  CONSTITUTION  1879. 

ence  to  the  fact  whether  they  are  or  not  the 
editors  or  proprietors  of  the  newspapers.  In  re 
Kowalsky,  73  Cal.  120. 

A  court,  even  of  equity  jurisdiction,  has  no 
jurisdiction  to  enjoin  the  production  on  a  the- 
atrical stage  of  a  play  representing  facts  or 
scenes  connected  with  a  homicide,  even  while 
the  person  accused  of  the  homicide,  is  on  trial 
for  murder.  The  right  to  write,  speak  or  pub- 
lish cannot  be  abused  until  it  is  exercised;  be- 
fore it  is  exercised  there  can  be  no  responsi- 
bility. The  purpose  of  this  provision  of  the 
constitution  was  the  abolishment  of  censor- 
ship, and  for  courts  to  act  as  censors  is  directly 
violative  of  that  purpose.  Daily  v.  Superior 
Court,  112  Cal.  96. 

The  contention  that  there  is  no  libel  where 
express  malice  is  absent  in  the  publication 
cannot  be  sustained.  Gilman  v.  McClatchy, 
111  Cal.  613. 

Criminal  libel  was  one  of  the  offences  re- 
quired to  be  prosecuted  by  indictment.  Jus- 
tices of  the  Supreme  Court,  judges  of  the  Su- 
perior Court,  justices  of  the  peace  and  police 
judges  may  sit  as  magistrates,  and  when 
so  sitting,  they  have  the  jurisdiction  and 
powers  conferred  by  law  upon  magistrates 
and  not  those  which  pertain  to  their  respect- 
ive judicial  offices.  They  derive  their  pow- 
ers from  the  constitution,  operating  with 
the  acts  of  the  legislature  upon  the  sub- 
ject. Police  judges  in  San  Francisco  have 
authority  to  hold  examinations  of  such  offences 
as  criminal  libel.  People  vXtftspl^  ^^^  Cal.  52. 
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Section  10.  The  people  shall  have  the  right  to 
freely  assemble  together  to  consult  for  the  common 
good,  to  instruct  their  representatives  and  to  peti- 
tion the  legislature  for  redress  of  grievances. 

Const.  1849,  Art.  I,  Sec.  10. 

Section  11.  All  laws  of  a  general  nature  shall 
have  a  uniform  operation. 

Const.  1849,  Art.  I  Sec.  11. 

The  act  of  legislature  amending  county  gov- 
ernment act  [Stats.  1887,  p.  207],  authorizing 
supervisors  in  counties  of  certain  classes  to 
appoint  deputies  for  county  clerk,  when 
deemed  necessary,  and  pay  such  deputies 
from  county  treasury,  is  void,  and  makes  the 
county  government  act  lacking  in  that  uni- 
formity of  operation  which  is  required  by 
court.  Dougherty  v,  Austin,  94  Cal.  626  and 
603;  McFarland  and  Paterson,  JJ.,  dissenting. 

The  legislative  act  [Stats.  1883,  Sec.  870;  p. 
273],  requiring  cities  of  fifth  and  sixth  classes 
to  make  an  effort  to  agree  with  property  own- 
ers as  to  value  of  land  sought  to  be  con- 
demned for  public  use,  before  bringing  action 
under  powers  of  eminent  domain,  and  which 
effort  is  not  required  to  be  made  by  cities  of 
other  classes  is  a  discrimination  against  cities 
of  fifth  and  sixth  classes  and  void.  City  of  Pas- 
adena V.  Stimson,  91  Cal.  238. 

Section  64  of  insolvent  act  of  1880,  permit- 
ting an  appeal  to  Supreme  Court  from  an  or- 
der adjudging  a  party  guilty  of  contempt  is 
in  conflict  with  section  1222  Code  of  Civil  Pro- 
cedure, and  must  yield  to  the  latter  iu  ordex 
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that  laws  of  a  general  nature  shall  have  a  uni- 
form operation.  Ex  parte  Clancy,  90  Cal.  558. 

The  act  of  March  18,  1885  [Stats,  p.  213], 
commonly  known  as  the  "Whitney  Act,"  es- 
tablishing police  courts  in  cities  having  a  pop- 
ulation of  more  than  thirty  thousand  and  less 
than  one  hundred  thousand  inhabitants,  is 
not  a  special  law,  nor  unconstitutional;  such 
classification  of  cities  is  consistent  with  a  gen- 
eral law,  whether  the  city  was  organized  be- 
fore or  after  the  constitution  of  1879.  People 
V.  Henshaw,  76  Cal.  436.  Approved  in  Ex 
parte   Halstead,  89  Cal.  472. 

The  act  of  March  14,  1891  [Stats,  p.  106],  re- 
adjusting and  reducing  the  salaries  of  officers 
in  counties  of  thirty-fifth  class,  being  applia* 
ble  alike  to  all  counties  of  a  class  authorized 
to  be  created  by  the  constitution  is  a  general 
law;  (distinguishing  Miller  V.  Kister,  68  Cal. 
142,  and  citing  People  v.  Henshaw,  76  Id. 
444;  Longan  v.  Solano  County,  65  Id,  125; 
Thomason  v.  Ashworth,  73  Id,  73),  Cody  v. 
Murphy,  89  Cal.  522. 

A  law  to  be  general  in  its  scope  need  not 
include  all  classes  of  individuals  in  the  scale. 
It  answers  the  requirements  of  the  constitu- 
tion if  it  relates  to  and  operates  uniformly 
upon  the  whole  of  any  single  class.  Abeel  v. 
Clark,  84  Cal.  227. 

The  amendment  of  1889  [Stats,  p.  232],  to  the 
county  government  act,  requiring  license  taxes 
collected  in  any  incorporated  city  or  town, 
under  ordinances  of  the  county  supervisors  or 
under  Political  Code,  part  Z^  Utle  7,  chapter 
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15,  is  not  a  general  law  being  applicable  to  a 
single  class  of  counties.  [Art.  IV,  Sec.  25, 
Subs.  9,  33.]  County  of  San  Luis  Obispo  v. 
Graves,  84  Cal.  71. 

It  is  left  to  the  legislature  by  section  13, 
article  XIII,  to  provide  for  carrying  into  effect 
the  constitutional  system  of  taxation.  But 
this  power  is  controlled  by  other  provisions 
inhibiting  special  and  discriminating  legisla- 
tion. The  scheme  provided  in  sections  3665 
to  3670,  Political  Code  for  assessment  of  rail- 
road property  and  form  of  complaint  in  nc- 
lions  for  collection  thereof,  is  obnoxious  to  all 
these  provisions.  People  v.  C.  P.  R.  R.,  83 
Cal.  393. 

The  act  of  March  25,  1885  [Stats,  p.  213], 
is  not  special  legislation;  it  has  a  uniform 
operation  within  the  class  of  cities  to  which  it 
is  applicable,  and  is  a  general  law  in  the  sense 
that  the  police  courts  established  thereby  su- 
persede the  police  courts  theretofore  existing  in 
the  cities  therein  specified.  People  v.  Hen- 
shaw.  76  Cal.  436. 

The  act  of  March  15,  1883  [Sec.  1388  Penal 
Code],  providing  that  the  court  may  suspend 
judgment  against  a  minor  convicted  of  a  crim- 
inal offense  and  commit  such  minor  to  some 
non-sectarian  charitable  institution,  is  a  gen- 
eral law  having  a  uniform  operation.  Boys 
and  Girls'  Aid  Society  v.  Reis,  71  Cal.  627. 

The  act  of  March  14,1883   [Stats,  p.  299], 
establishing  a  uniform  system  of  county  and 
township   government  was   declared  to  be  a 
general  ]bw  and  constitutional  in  Longan  v. 
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Solano  County,  65  Cal.  122.  The  act  of  March 
18,  1885  [Stats,  pp.  166-195],  amending  the 
former  act,  without  reclassifying  counties  of 
the  thirty-fifth  class,  and  purporting  to  affect 
only  three  of  the  forty-eight  classes  into  which 
the  counties  of  the  state  have  been  classified 
(reducing  salaries  in  said  three  classes), is  ex- 
ceptional, eccentric,  and  causative  of  discrim- 
ination between  officers  upon  whom  it  oper- 
ates, and  is  unconstitutional.  [Citing  Omni- 
bus R.  R.  Co.  V.  Baldwin,  57  Cal.  165;  French 
V.  Teschemaker,  24  Cal.  544;  Christy  v.  Board 
of  Supervisors,  39  Cal.  3],  Miller  v.  Kister,  68 
Cal.  142. 

An  ordinance  of  the  supervisors  of  the  city 
and  county  of  San  Francisco  requiring  persons 
conducting  laundries  or  wash  houses  within 
certain  limits  to  procure  a  certificate  from  the 
health  officer  showing  that  proper  drainage 
was  provided,  and  a  certificate  from  the  fire 
wardens  that  the  heating  appliances  were  in  a 
safe  condition,  and  prohibiting  washing  or 
ironing  from  ten  o'clock  p.  m.  to  six  o'clock  a. 
M.  and  on  Sunday.  Held  constitutional.  Ex 
parte  Moynier,65  Cal.  33.  And  as  to  Modesta 
Laundry  ordinance.  In  re  Hang  Kie,  69  Id.  149. 

The  Sundav  Law  contained  in  section  300  of 
Penal  Code,  as  adopted  in  1872,  was  a  general 
law,  and  uniform  in  its  operation,  and  was  not 
repealed  by  this  constitution.  Ex  parte  Burke, 
59  Cal.  6.  As  to  what  is  a  general  law, 
affirmed  in  Ex  parte  Koser,  60  Id,  178. 

The  act  of  March  29,  1870  [Stats,  p.  481], 
limiting  the  distance  v^ViicVi  oive  street  railway 
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might  use  the  tracks  of  another  in  any  one 
street  to  five  blocks  [C.  C.  section  499],  was  a 
general  law,  and  an  ordinance  of  San  Fran- 
cisco granting  such  privilege  for  more  than 
five  blocks  was  void.  Omnibus  R.  R.  Co.  v. 
Baldwin,  57  Cal.  160. 

The  McClure  Charter  for  San  Francisco 
[Stats.  1880,  p.  414],  was  not  a  general  law. 
It  could  have  no  effect  anywhere  except  in  San 
Francisco,  by  its  terms,  and  as  it  was  not 
adopted  as  a  special  charter  by  vote  of  the 
people  of  San  Francisco,  it  never  became  op- 
erative anywhere.  Desmond  v.  Dunn,  55  Cal. 
242. 

An  act  of  the  legislature  validating  convey- 
ances from  the  city  of  San  Diego,  which  had  no 
corporate  seal,  is  constitutional,  and  is  opera- 
tive in  all  cases  where  no  vested  rights  in  third 
j)er8ons  accrued  between  the  execution  of  the 
deed  and  the  passage  of  the  curative  act.  Gor- 
don V.  City  of  San  Diego,  101  Cal.  528. 

The  act  of  March  11,  1885  [Stats,  p.  45], 
regulating  the  height  of  division  fences  in 
cities  must  be  construed  as  a  general  law,  and 
so  construed  is  not  unconstitutional.  Western, 
etc.,  Co.  V,  Knickerbocker,  103  Cal.  114. 

The  constitution  must  be  construed  to  permit 
of  classifications.  Such  classification,  however, 
must  be  founded  upon  differences  which  are 
either  defined  by  the  constitution  or  natural, 
and  which  will  suggest  a  reason  which  might 
rationally  be  held  to  justify  the  diversity  in 
the  legislation.  Darcy  v.  Mayor  of  San  3ofee, 
104  Cal  645. 


66  CONSTITUTION  1879. 

Section  195  of  the  county  government  act  of 
1891  [Stats.  1891,  p.  397],  which  provided  for 
the  collection  by  the  county  clerk   in  certain 
counties  of  a  fee  of  one  dollar^  for  each  one 
thousand  dollars  of  the  value  of  an  estate  (in 
excess  of  $5000.00),  in  probate  cases,  was  held 
violative  of  this  and  other  provisions  of  the 
constitution.     Bloss   v,  Lewis,  109  Cal.  497. 
For  similar  case  affecting  witness  fees  in  coun- 
ties of  twenty-eighth  class,  see  Turner  v.County 
of  Siskiyou/l09  Cal.  834. 

The  act  of  March  11,  1889  [Stats,  p.  100- 
106]  establishing  the  Preston  Industrial  School 
is  not  unconstitutional  in  the  respect  that 
juvenile  offenders  may  be  confined  there  in- 
stead of  at  a  state  prison  or  county  jail,  nor 
because  a  justice  of  the  peace  may  impose  a 
longer  term  of  confinement  there  than  he 
could  in  a  common  jail.  Ex  parte  Nichols, 
110  Cal.  652. 

The  subject  of  primary  elections  is  one  to 
which  a  general  law  having  a  uniform  opera- 
tion is  applicable,  and  the  primary  election 
law  of  1895  [Stats,  p.  207],  applying  only  to 
counties  of  the  tirst  and  second  classes,  is  un- 
constitutional. Marsh  v.  Supervisors  Los  An- 
geles County,  111  Cal.  370.  See  also  Gett  v. 
Supervisors  Sacramento,  111  Cal.  367. 

The  provisions  of  sections  162  and  216  of 
the  county  government  act  of  1895  [Stats,  pp. 
1-11],  requiring  assessors  in  counties  of  the 
second  class  to  pay  into  the  county  treasury 
the  })ercentages  allowed  for  collecting  poll 
taxes,  persona,!  property  la-xe^,  «i.wd  the  sums 


ty  to  all  counties  of  a  given  claE9,  and 
lass  is  constituted  by  a  general  law  in 
rmity  with  the  conBtitutional  provision. 
XI,  Sees.  5, 6.].  Sumnierland  v.  Bicknell, 
lal.  568. 

IB  only  general  laws  that  are  to  have  a 
rm  operation,  and  it  is  uniformly  held 
I  law  is  general  which  applies  to  all  of  a 
—the  classification  being  a  proper  one — 
hat  the  requirement  of  uniformity  is  sat- 
if  it  applies  to  all  of  the  class  alike.  The 
uniform  does  not  mean  universal.  Hetl- 
V.  Shoultera,  114  Cal.  139.  Bee  aleo  Ex 
Jeutzsch,  112  Cal.  474. 
der  the  rule  of  construction  that  an  in- 
ident  section  or  clause  of  a  statute  may 
clared  void  without  holding  the  entire 
te  void,  and  the  rule  that  the  legislature 
not   be  Dresumed  to  haveknowinelv  en- 
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quadrennial  elections  should  be  applicable  to 
all  counties.  Hale  v.  McGettigan,  114  Cal.  113. 

Neither  this  nor  any  other  provision  of  the 
constitution  requires  that  the  term  of  office  of 
justices  of  the  peace  shall  be  the  same  in  citieB 
as  in  townships.     Kahn  v.  Sutro,  114  Cal.  318. 

That  portion  of  the  fee  bill  of   1895    [State, 
p.  9   Palm   Ed.],    which   gives     the  district 
attorney  supervisory  control  over  fees  of  just- 
ices and  constables  in  criminal  cases  is  uncon- 
stitutional, both  as  destroying  a  uniformity  of 
operation  and  as   improperly  regulating  the 
compensation   of  officers.     [Sec.  5,   Art.    XI, 
Const.  ]     The  fee  bill  of   1895,  however,  fixes 
the  amount  which  officers  may  legally   charge 
and  collect  for  services,  and  is  applicable  to 
the  city  and  county  of  San  Francisco.     Dwyer 
V.  Parker,  115  Cal.   546;     Reid  v,  Groezinger, 
115  Cal.  552. 

The  act  of  1880  [Stats,  p.  400],  requiring 
mining  corporations  to  post  weekly  reports  of 
their  superintendents  and  imposing  a  fine  of 
one  thousand  dollars  for  failure  to  comply 
therewith,  is  not  unconstitutional,  but  the 
same  is  a  general  law  having  a  uniform  opera- 
tion upon  the  subjects  with  which  it  deals. 
Miles  V.  Woodward,  115  Cal.  310. 

The  act  of  1891  [Stats,  p.  433],  assuming 
to  create  police  courts  in*  cities  having  fifteen 
thousand  and  under  eighteen  thousand  inhabi- 
tants is  unconstitutional,  in  its  "^classification." 
Ex  parte  Giambonini,  117  Cal.  574. 

An  act  regulating  the  payment  of  official 
fees  in  San  FranciBCO  bein^  based  upon  an 


DECLARATION  OF  BIGHTS.    Art.  I,  Sees.  18-13         69 

arbitrary  distinction,  and  there  being  no  ap- 
parent reason  why  the  inhabitants  of  a  city  of 
more  than  one  hundred  thousand  inhabitants 
should  be  accorded  a  special  protection  which 
is  not  accorded  to  other  cities,  the  act  is  un- 
constitutional. Rauer  v,  Williams,  118  Cal. 
404-408.  See  further  as  to  "classification," 
Tulare  County  v.  May,  118  Cal.  305. 

The  distinction  between  secured  and  unse- 
cured taxes  is  intrinsic  and  justifies  a  classi- 
fication based  thereupon,  and  a  law  providing 
for  the  collection  of  the  unsecured  tax  on 
personal  property  at  a  different  time  and  in 
a  different  manner  from  the  collection  of  per- 
sonal property  taxes  secured  by  lien  upon 
real  estate  is  not  unconstitutional.  Rode  v. 
Siebe,  119  Cal.  519. 

Section  12.  The  military  shall  be  subordinate  to 
the  civil  power.  No  standing  army  shall  be  kept 
up  by  this  state  in  time  of  peace,  and  no  soldier 
shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner;  nor  in  time  of 
war,  except  in  the  manner  prescribed  by  law. 

Const.  1849,  Art.  I,  Sees.  12,  13. 

Section  13.  In  criminal  prosecutions,  in  any 
court  whatever  the  party  accused  shall  have  the 
right  to  a  speedy  and  public  trial;  to  have  the  pro- 
cess of  the  court  to  compel  the  attendance  of  wit- 
nesses in  his  behalf,  and  to  appear  and  defend,  in 
person  and  with  counsel.  No  person  shall  be  twice 
put  in  jeopardy  for  the  same  offense,  nor  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.  The  legislature  shall 
have  power  to  provide  for  the  taking,  in  the  pres- 
ence of  the partjr  accused  and  his  counsels  of  dopo- 
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sitions  of  witiu'sst's  in  criminal  cases,  other  tha^ 
cases  of  homicitle,  when  thei'e  is  reason  to  belie^^ 
that  the  witness,  from  inability  or  other  cause,  wili 
not  attend  at  tlie  trial. 

Const.  1849,  Art.  I,  Sec.  8. 

Section  626,   Penal   Code,   prohibiting  the 
having  or  vending   of  certain   game  in  this 
state   during  certain  periods,  is  sufBcient  to 
prohibit  such  acts,  even   though  the  ganie  be 
lawfully  killed  in  another   state  and  brought 
into  this  state.     Such  law  is  not  in    violation 
of  the  constitution   declaring   that  no   person 
shall  be  deprived  of  life,   liberty  or  property 
without  due  process  of   law,  it  appearing   that 
the  property  in    the  game  was   acquired   after 
the  passage  of  the  act.     Ex  parte  Maier,  103 
Cal.  476. 

An  insolvent  debtor  having  been  charged 
by  the  assignee  with  having  concealed,  etc., 
his  property,  was  cited  to  appear  for  examina- 
tion in  court,  and  being  sworn  he  declined  to 
answer  upon  the  ground  that  his  answers  might 
be  made  the  ground  of  a  criminal  charge 
against  him.  [Sec.  154,  Penal  Code;  Const. 
Art.  I,  Sec.  13.]  To  bring  a  person  within  the 
immunity  of  the  constitutional  provision,  it  is 
not  necessary  that  the  examination  should  be 
attempted  in  a  criminal  prosecution  against 
the  witness,  or  that  such  prosecution  should 
have  been  already  commenced.  It  is  sufficient 
if  there  is  a  law  creating  the  offense  under 
which  the  witness  may  be  prosecuted.  Ex 
parte  Clark,  103  Cal.  352.  See  Ex  parte  Gould, 
J^9  Cal  3G0,  infra. 


rial  is  to  be  public  in  all  reopects,  with 
igard  to  the  size  of  the  court  room,  the 
[liences  of  the  court,  the  right  to  exclude 
ionable  characters  and   youth  of  tender 

and  to  do  other  things  which  may  facil- 
he  proper  conduct  of  the  trial.  An  order 
Ling  all  persons  but  the  officers  of  the 
and  defendant  has  no  justification  in  the 
f  modern  times.  People  v.  Hartman, 
al.  242.  Contra.  The  word  "public" 
I  only  in  contradistinction  to  "secret." 
)  V.  Swafford,  65  Cal.  223,  infra. 
ereon  was  charged  by  information  filed 
are  county.  Subsequently  that  county 
vided  and  Kings  county  created  from 
f   its  territory.     The  particular  locality 

the  crime  was  alleged  to  have  been 
■tted  was  within  the  new  county.  The 
lation   in  Tulare   county  was  dismissed 
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mates  that  the  jury  will  be  hung  by  two  of  its 
members,  and  that  such  members  are  known, 
and  that  bribery  exists  to  effect  such  result, 
is  calculated  to  defeat  a  fair  and  impartial 
trial,  and  a  judgment  of  conviction  will  beset 
aside  and  new  trial  granted.  People  v.  Stokes, 
103  Cal.  193. 

Proceedings  for  contempt  are  criminal  in 
character,  and  party  accused  may  be  pro- 
ceeded against  by  information  or  indictment 
in  some  cases,  as  well  as  by  summary  action 
by  the  court.  Person  proceeded  against  sum- 
marily cannot  be  compelled  to  be  a  witness. 
[Sec.  1323,  Pen.  Code;  1209-1222,  C.  C.  P.] 
Ex  parte  Gould,  99  Cal.  360. 

A  city  ordinance  may  impose  additional 
penalties  from  statute  law,  or  embrace  addi- 
tional subject.  So  long  as  the  offense  is  dif- 
ferent, a  person  may  be  proceeded  against 
under  either  or  both.  Ex  parte  Hong  Shen, 
98  Cal.  681. 

Deposition  of  witness  taken  at  former  trial 
not  within  this  provision  and  not  admissible. 
[Sec.  686,  Pen.  Code.]  People  v.  Gordon,  99 
Cal.  227. 

Section  8,  county  government  act,  provides 
that  whenever  any  board  of  supervisors  shall, 
without  authority  of  law,  order  any  money 
paid  as  salary  or  fees,  and  such  money  shall 
have  been  actually  paid,  it  shall  be  the  duty 
of  the  district  attorney  to  bring  suit  in  name 
of  county  against  person  to  whom,  the  money 
was  paid,  to  recover  the  same,  with  twenty 
per  cent,  damages  for  the  use  thereof.    HM 
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he  provision  for  recovery  of  damages  is 
>ot  unconstitutional,  as  taking  property  with- 
ut  due  process  of  law.  Orange  Go.  v.  Harris, 
7  Cal.  600. 

Section  720,  Code  of  Civil  Procedure,  autbor- 
:ing  judgment  creditor  to  institute  supple- 
lental  proceedings  against  debtor  of  thejudg- 
lent  debtor  is  not  unconstitutional,  as  a  tak- 
ig  of  property  without  due  process  of  law. 
[igh  V.  Bank  of  Commerce^  96  Cal.  386. 

Convicted  felons  are  [Sees.  1878-1881,  C.  C. 
.]  made  competent  witnesses,  and  defendants 
Q  trial  are  entitled  to  bave  sucb  witness 
rought  from  tbe  penitentiary  [Sec.  1567, 
'en.  Code]  upon  a  proper  showing  of  mater i- 
lity  of  tbe  testimony.  People  v.  Willard,  92 
!al.  482. 

Section  1382,  Penal  Code,  is  mandatory, 
nd  prescribes  tbe  means,  and  tbe  only  means, 
f  enforcing  tbe  constitutional  right  to  a 
peedy  and  public  trial.  People  v.  Staples,  91 
)al.  29,  citing  People  v.  Morino,  85  Cal.  515. 

Tbe  act  of  1889  [Stats,  p.  70]  relating  to 
pening,  widening,  etc.,  of  streets,  does  not 
►rovide  for  taking  property  without  due  pro- 
ess  of  law.  The  act  provides  due  notice  of 
ivery  material  step  taken  in  the  proceedings, 
ind  it  is  not  unconstitutional  that  such  notice 
nay  be  given  by  posting  instead  of  personally. 
Davies  v.  City  of  Los  Angeles,  86  Cal.  37. 

It  is  tbe  duty  of  the  court  to  submit  to  the 
jury  tbe  issue  raised  by  a  plea  of  former 
jeopardy,  and  bave  it  specially  passed  on,  in 
addition  to  the  general  hnding  upon  tbe  plea 
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of  not  guilty.     People  v.  Hamburg,   84  Cal. 
468;  [People  i?.  Puqua,  61  Cal.  377.] 

If  section  1180,  Penal  Code,  authorizes  de- 
fendant to  be  tried  for  higher  offense  after  con- 
viction of  lower  offense  has  been  set  aside  at 
his  instance,  it  is  unconstitutional.  People  v. 
Gordon,  99  Cal.  227.  See  People  v.  Carty,  77 
Cal.  213,  and  People  v.  Keefer,  65  Cal.  232, 
where  it  was  held  that  a  conviction  for  man- 
slaughter being  set  aside  on  defendant's 
appeal,  he  could  afterwards  be  convicted  of 
murder  under  the  same  indictment  or  infor- 
mation. 

The  plea  of  once  in  jeopardy  and  former 
acquittal  must  be  entered  in  the  minutes  sub- 
stantially as  prescribed  by  section  1017,  Penal 
Code.     People  v.  O'Leary,  77  Cal.  30. 

When  defendant  procures  a  reversal  of  a 
judgment  against  him  upon  appeal,  though 
asking  for  a  discharge  because  of  insuflSciency 
of  the  verdict,  and  not  for  a  new  trial,  if  the 
prayer  for  discharge  be  denied  and  new  trial 
ordered,  he  will  be  deemed  to  have  impliedly 
assented  to  all  the  consequences  legitimately 
following  his  appeal,  and  a  plea  of  once  in 
jeopardy  by  reason  of  the  former  trial  cannot 
be  sustained  upon  the  new  trial.  People  v. 
Travers,  77  Cal.  176. 

There  cannot  be  as  many  prosecutions  for 
libel  maintained  upon  a  single  article  pub- 
lished in  a  single  issue  of  a  newspaper  as 
there  are  false  and  defamatory  statements 
concerning  a  single  individual  in  such  article. 
^'Out  of  the  same  facts  a  seiVeiaoi  charges  shall 
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e  preferred."  A  plea  of  former  jeopardy 
stained  at  second  trial  for  libel  based 
a  libelous  statement  contained  in  a  news- 
•   article,    by    evidence  of  former  trial 

upon  a  different  libel  contained  in  the 
article  published  at  same  time,  etc.  Peo- 

Stephens,  79  Cal.  428. 
3  commencement  of  a  trial  and  discharge 
)  jury  because  of  the  sickness  of  one  of 
irors  without  the  consent  of  defendant, 
lot  result  in  an  acquittal,  nor  being  in 
rdy.  People  v,  Ross,  85  Cal.  383. 
tion  1382  of  Penal  Code  prescribing  the 
within  which  an  information  or  indict- 
must  be  filed  against  a  person  charged 
crime,  and  a  time  thereafter  within 
I  he  must  be  tried,  are  mandatory  and 
J  no  discretion  in  the  court  to  prolong 
me  of  imprisonment  without  a  trial, 
e  an  information  was  filed  and  the  de- 
nt within  five  days  entered  a  plea  of  not 
',  the  case  should  have  been  dismissed 
s  motion  made  more  than  sixty  days 
the  filing  of  the  information  where  he 
lot  been  brought  to  trial  within  that 
and  the  prosecution  showed  no  valid  rea- 
►r  the  delay.     People  v.  Morino,  85  Cal. 

i  Superior  Court  being  led,  through 
.  and  misrepresentation  of  counsel,  to 
e  that  the  Supreme  Court  had,  on  appeal, 
jed  an  order  refusing  a  new  trial,  instead 
nng  reversed  an  order  granting  a  ne'W 
permitted  the  defendant  to  plead  guiUy 
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of  a  lesser  offense  than  that  with  which  she 
was  charged,  and  had  in  fact  been  conyicted 
by  verdict  of  a  jury.  A  fine  having  been  paid 
in  satisfaction  of  a  judgment  of  the  court  en- 
tered on  the  plea  of  guilty,  and  the  defendant 
having  been  again  brought  before  the  court  to 
receive  sentence  upon  the  verdict  of  the  jury. 
Held,  she  had  not  been  in  jeopardy  by  reason 
of  the  plea  of  guilty  of  the  lesser  offense  and 
the  judgment  of  fine.  People  v.  Woods,  84 
Cal.  441. 

The  right  to  have  compulsory  process  for 
the  attendance  of  witnesses  does  not  give  an 
absolute  right  to  a  defendant  in  a  criminal 
case  to  have  an  order  of  court  for  the  produc- 
tion of  a  witness  confined  in  state  prison.  The 
necessity  of  the  production  is  a  matter  of  sound 
discretion  with  the  trial  court.  Willard  v, 
Superior  Court,  82  Cal.  456. 

The  act  of  April  1, 1878  [Stats,  p.  106],  pro- 
vided that  on  the  death  of  a  police  officer  of 
San  Francisco,  the  city  and  county  treasurer 
should  pay  a  certain  sum  to  his  legal  represent- 
atives out  of  a  certain  fund  created  by  said  act. 
Held,  this  did  not  create  a  vested  right  in  the 
officer  during  his  life,  and  the  subsequent  act 
of  March  4,  1889  [Stats,  p.  66],  creating  a 
police  relief  and  pension  fund  in  the  several 
cities  and  counties  of  the  state,  and  providing 
that  any  fund  provided  by  law  and  theretofore 
existing  in  any  county,  city  or  town  for  the 
relief  or  pensioning  of  police  officers,  etc.,  or 
for  the  payment  of  a  sum  of  money  on  their 
death,  should   be  merged  m  Wi^  iund  created 
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by  the  latter  act,  impliedly  repealed  the  act  of 
1878,  and  did  not  deprive  such  oflScers  of  prop- 
erty without  due  process  of  law.  Pennie  v, 
Reis,  80  Cal.  266. 

A  person  acquitted  on  trial  for  assault  with 
deadly  weapon  for  variance  as  to  the  name  of 
the  person  assaulted,  and  a  new  information 
ordered,  is  not  entitled  to  a  plea  of  twice  in 
jeopardy,  on  the  second  trial.  People  v,  Orei- 
leop,  79  Cal.  178. 

The  act  of  April  15,  1880  [Stats,  p.  227], 
providing  for  protection  of  lands  from  over- 
flow, authorizes  the  taking  of  property  with- 
out due  process  of  law,  in  that  it  does  not  pro- 
vide for  notice  to  the  owners  to  be  heard  as  to 
the  validity  of  the  assessment.  Hutson  v. 
Woodbridge,  P.  Dist.,  79  Cal.  9. 

Counsel  should  be  appointed  for  a  defendant 
charged  with  murder;  a  plea  of  not  guilty 
having  been  entered,  and  insanity  being  relied 
upon  as  a  defense,  where  the  defendant's  em- 
ployed counsel  is  absent  at  the  legislature,  and 
his  employment  as  counsel  does  not  appear  to 
have  been  made  prior  to  commencement  of 
legislative  session.  People  v,  Goldenson,  76 
Cal.  328. 

A  defendant  cannot  plead  once  in  jeopardy 
where  at  a  former  trial  he  consented  to  the 
discharge  of  a  jury  which  had  brought  in  a 
void  judgment.     People  v.  Curtis,  76  Cal.  57. 

The  examination  before  a  magistrate,  and 
discharge  upon  a  criminal   accusation  is  liot 
jeopardy,  and  will  not  bar  a  second  arrest  and 
nxmiDdtJon.    j^z parte  Fenton,  77  Cal.  183. 
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It  has  been  held  in  New  York  that  an  act 
which  euhstantially  destroys  the  property  in 
intoxicating  liquors  owned  and  possessed  by  a 
party  within  the  state  when  the  act  took  effect 
by  preventing  its  sale,  keeping,  giving  away, 
etc.,  is  inoperative  and  void,  as  depriving  a 
person  of  property  without  due  process  of  law. 
The  question  not  being  properly  presented  to 
this  c  )urt  by  the  record,  is  not  decided.  Ej 
parte  Campbell,  74  Cal.  20. 

The  provisions  of  the  act  of  March  7,  1887 
[Stats,  p.  46],  to  prohibit  the  sophistication 
and  adulteration  of  wine  and  to  prevent  fraud, 
are  not  so  unreasonable  in  their  restrictions ae 
to  deprive  any  persons  of  their  property  with- 
out due  process  of  law.  Ex  parte  Kohler,  74 
Cal.  38. 

A  defendant  convicted  of  assault  with  s 
deadly  weapon  under  an  information  charging 
him  with  assault  with  intent  to  commit  mur 
der,  is  not  placed  twice  in  jeopardy  by  after 
wards  being  tried  upon  a  charge  of  attempt  t( 
commit  robbery,  although  the  offenses  were  8( 
closely  connected  in  point  of  time  that  it  ii 
impossible  to  separate  the  evidence  relating  U 
them  [People  v.  Bentley,  77  Cal.  7],  and  when 
the  verdict  fails  to  find  the  degree  of  the  crime 
People  V.  Travers,  73  Cal.  580. 

The  power  to  determine  the  expediency  of  i 
public  improvement  is  legislative  in  character 
not  judicial,  and  the  act  of  March  26, 187( 
[Stats,  p.  433],  for  widening  of  Dupont  stree' 
in  San  Francisco,  which  left  it  to  the  supervi 
sora  to  first  determine  ot  pa«>^  w^w:^  ihe  expe 
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ncy  of  the  proposed  improvement,  before 
act  should  take  effect,  was  not  a  taking  of 
perty  without  a  due  process  of  law.  There 
no  constitutional  right  of  the  owner  to  be 
ird  in  such  matters  before  an  assessment  is 
de.  Lent  v.  Tillson,  72  Cal.  404. 
k.  person  is  in  jeopardy  when  placed  upon 
l1  before  a  competent  court  and  jury  upon 
alid  indictment,  and  cannot  be  again  sub- 
bed to  trial  for  same  offense,  unless  the  jury 
discharged  without  a  verdict  by  reason  of 
le  legal  necessity,  or  by  his  consent,  or  un- 
j  their  verdict,  if  against  him,  be  set  aside 
lis  instance.  [People  v.  Webb,  38  Cal.  467] ; 
►pie  V,  Horn,  70  Cal.  17. 
)ne  private  person  cannot  take  the  property 
mother,  either  for  the  use  of  the  taker  or  an 
'ged  public  use,  without  any  compensation 
de  or  tendered.  Lux  v.  Haggin,  69  Cal.  265. 
'he  action  of  the  court  in  sending  a  jury  in 
rge  of  an  officer  to  view  the  premises  where 
omicide  has  been  committed,  the  defendant 
accompanying  the  jury,  permits  the  receiv- 
of  evidence  by  the  jury  not  in  the  presence 
lefendant,  and  is  not  allowing  defendant  to 
present  in  person  in  all  stages  of  the  pro- 
ding.  .  Section  1119  Penal  Code  does  not 
itemplate  the  absence  of  defendant.  [My- 
i  and  McKee,  JJ.,  dissent.]  There  should 
no  evidence  taken  in  the  absence  either  of 
;  court  or  defendant.  [Searls,  Comr.,  Thorn- 
i  and  McKinstry,  JJ.,  concurring.]  People 
Bush,  68  Cal.  62a 
kperson  is  not  placed  in  jeopardy  by  a  con- 
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viction  upon  an  indictment  charging  a  crime 
to  have  been  committed  on  a  day  subsequent 
to  the  date  of  its  Rling.  People  v,  Larson,  68 
Cal.  18.     Citing  People  v.  Clark,  67  Cal.  99. 

Where  defendant  was  present  and  bad  op- 
portunity to  cross-examine  a  witness  whose 
deposition  was  taken  before  the  committing 
magistrate,  puch  deposition  may  be  read  in 
evidence  at  his  trial,  proof  being  made  that  the 
person  whose  deposition  it  is  is  absent  from 
the  state.  Sections  686  and  689  Penal  Code 
are  constitutional.    People  v.  Oiler,  66 Cal.  101. 

A  defendant  in  a  criminal  action  cannot  be 
cross-examined  or  questioned  upon  matters 
upon  which  he  was  not  examined  in  chief. 
There  is  no  power  in  the  court  to  compel  a 
defendant  to  take  the  stand.  Section  1323 
Penal  Code.  People  v.  O'Brien,  66  Cal.  602, 
McKee  and  Thornton,  JJ.,  dissenting,  hold  that 
the  privilege  of  not  testifying  may  be  waived, 
and  when  a  defendant  testifies  in  his  own  be- 
half, he  becomes  a  witness  in  the  case,  subject 
to  be  examined  and  cross-examined  as  any 
other  witness. 

The  provision  for  public  trial  is  not  violated 
by  the  court  excluding  from  the  room  all  per- 
sons except  the  judge,  jurors,  witnesses  and 
persons  connected  with  the  trial.  People  f. 
Swafford,  65  Cal.  223.  Contra,  People  v.  Hart- 
man,  103  Cal.  245. 

Where  defendant  was  convicted  upon  a  de- 
fective information  for  murder  and  procures  a 
reversal  on  appeal  with  directions  for  further 
j>roceedings,  and  the  actVoti  \^  dismissed  and  a* 
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lew  information  filed,  he  cannot  plead 
former  jeopardy  or  conviction.  People  v, 
Schmidt,  64  Cal.  260. 

Where  a  person  is  charged  by  information 
mih  a  prior  conviction  of  a  similar  offense,  he 
is  not  thereby  placed  twice  in  jeopardy  for  the 
jame  offense.     People  v.  Lewis,  64  Cal.  401. 

The  act  of  March  25,  1868  [Stats,  p.  316], 
[or  the  protection  of  certain  lands  in  Sutter 
30unty  from  overflow,  is  unconstitutional,  in 
that  it  does  not  provide  due  process  of  law  for 
the  taking  of  private  property.  Moulton  r, 
P^rkfi,  64  Cal.  166. 

The  act  of  April  1,  1876  [Stats,  p.  653],  au- 
thorizing the  city  of  Oakland  to  construct  a 
bridge  across  the  estuary  of  San  Antonio,  and 
declaring  that  the  costs  should  be  assessed 
apon  certain  specified  lands  therein  declared 
to  be  benefited,  in  proportion  to  such  benefits, 
and  providing  for  a  commission  to  apportion 
costs,  is  constitutional.  Pacific  Bridge  Co.  v, 
Kirkham,  64  Cal.  519. 

The  constitution  does  not  prohibit  the  legis- 
ture  from  providing  for  the  taking  of  deposi- 
tions by  defendant  in  every  class  of  criminal 
cases.     People  v,  Hurtado,  63  Cal.  288. 

While  a  demurrer  to  a  criminal  informa- 
tion was  under  consideration  by  the  court, 
another  information  against  the  defendant, 
for  the  same  offense,  was  filed.  Subsequently 
the  demurrer  was  sustained,  but  no  order  was 
niade  or  requested  permitting  a  new  informa- 
tion to  be  filed,  nor  any  opinion  expressed  to 
the  effect  tha^  the  defect  could  he  cured  by   a 
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new  information.  Heldy  the  judgment  on  de- 
murrer was  a  bar  to  a  prosecution  under  the 
fc^econd  information.  [Pen.  Code,  Sec.  1008], 
Peoj)le  V.  Jordan,  63  Cal.  219. 

Section  1206,  C.  C.  P.,  giving  a  preference  to 
certain  labor  claims  in  cases  of  attachment, 
])rovides  also  for  sufficient  notice,  and  is  not 
unconstitutional,  as  taking  property  without 
due  process  of  law;  neither  is  it  special  legis- 
lation.    Mohle  V.  Tschirch,  63  Cal.  381. 

Sections  284,  285,  C.  C.  P.,  relating  to  the 
substitution  of  attorneys,  have  no  application 
to  criminal  cases,  where  a  defendant  is  enti- 
tled to  appear  in  person  and  with  counsel. 
Ex  parte  Clarke,  62  Cal.  491. 

In  construing  provisions  of  Political  Code 
[Sees.  3449  to  3459]  relating  to  the  assessment 
of  lands  witbin  reclamation  districts,  it  is 
Heldj  that  no  assessment  against  land  can  be 
enforced  except  by  action  to  which  the  owner 
must  be  made  a  party;  it  is  immaterial 
whether  he  has  notice  before  the  assessment, 
if  in  the  subsequent  proceeding  he  has  his  day 
in  court  with  full  opportunity  to  contest  the 
the  charge  before  it  is  declared  ^lien  upon  his 
land  or  a  judgment  to  be  collected  out  of  his 
property.  Reclamation  Dist.  No.  108  r. 
Evans,*61  Cal.  104. 

So  much  of  section  636,  Penal  Code,  as  au- 
thorized the  seizing  and  selling  or  destroying 
of  nets,  etc.,  employed  in  unlawful  fishing,  as 
said  section  read  in  1878,  is  unconstitutional, 
as  authorizing  the  taking  of  private  property 
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ivithout  due  process  of  law.    leck  v.  Anderson, 
57  Cal.  251. 

Due  process  of  law,  as  used  in  the  constitu- 
:,ion  of  the  United  States  and  in  state  consti- 
tutions, convey  the  same  meaning  as  **the  law 
if  the  land"  in  Magna  Charta;  and  in  the 
jsual  acceptation,  are  to  be  regarded  as  mean- 
ing general  public  laws  binding  all  the  mem- 
bers of  the  community  under  similar  circum- 
stances, and  not  partial  or  private  laws  affect- 
ing individuals.  Kalloch  v,  Superior  Court, 
56  Cal.  229. 

The  constitutional  guarantee  of  the  right  to 
appear  and  defend  in  person  and  with  counsel 
does  not  extend  to  a  person  who  has  been  con- 
victed and  escaped  from  custody  the  right  to 
be  represented  in  the  appellate  court  by  coun- 
sel while  he  remains  at  libertv,  arid  in  such 
case  the  Supreme  Court  will  order  his  appeal 
to  stand  dismissed  unless  defendant  returns 
to  custody  within  a  specified  time.  People  v, 
Redinger,  55  Cal.  290. 

Question  as  to  constitutionality  of  sections 

686,  869,  Penal  Code,  as  to  introducing  upon 

the  trial  depositions  of  witnesses  taken  before 

committing  magistrate,  not  decided.     People 

i\  Morine,  54  Cal.  575.     Where  the  reporter's 

notes  are  offered  in  evidence  in  case  of  perjury 

to  show  what  the  defendant  swore  to  at  the 

preliminary  examination  of  another  person, 

his  testimony  at  that  time  having  been  taken 

through    an    interpreter,  lleld^  in  the  absence 

of  the   reporter  and  the   interpreter  and  no 

showing  diccounting   for    their  absence,    llxe 
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notes  are  not  admissible.  The  provision  of  the 
code  making  reporter's  notes  prima  facie  evi- 
dence is  not  applicable  where  an  interpreter 
was  employed.     People  v.  Lee  Fat,  54  Cal.  531. 

Due  process  of  law  in  its  broad  sense,  signi- 
fies such  an  exercise  of  the  powers  of  the  gov- 
ernment as  the  settled  'maxims  of  the  law  per- 
mit and  sanction,  and  under  such  safeguards 
for  the  protection  of  individual  rights  as  those 
maxims  prescribe.  Wulzen  v.  Board  of  Su- 
pervisors, 101  Cal.  20. 

The  constitutional  protection  to  persons 
against  being  compelled  to  be  witness  against 
themselves  is  secured  by  the  provision 
of  the  purity  of  elections  law  of  1893.  Such 
witness  is  protected  from  punishment  for  the 
offense  with  reference  to  which  his  testimony 
is  given,  and  is  not  protected  from  answering. 
Ex  parte  Cohen,  104  Cal.  527;  see  also  People 
V.  Clarke,  103  Cal.  354. 

Sections  1459  and  1460  of  the  Code  of  Civil 
Procedure,  providing  for  orders  in  behalf  of 
an  administrator  of  persons  alleged  to  have 
property  or  knowledge  of  property  belonging 
to  the  estate  of  a  deceased  person  do  not  con- 
template proceedings  of  a  criminal  nature 
and  the  constitutional  provision  protecting 
persons  from  testifying  against  themselves  is 
not  applicable.  Levy  v,  Superior  Court,  105 
Cal.  606;  but  see  dissenting  opinion  pp.  616, 
619. 

The  right  to  be  represented  by  counsel  is 
secured  to  a  lawyer  charged  with  crime,  the 
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same  as  to  any  other  person.     People  v,  Nap- 
thaly,  105  Cal.  643. 

The  proceeding  under  section  772,  Penal 
Code  for  summary  removal  of  public  officers 
is  in  its  nature  a  criminal  proceeding,  and  the 
constitutional  protection  that  no  one  shall  be 
required  to  become  a  witness  against  himself 
is  applicable.  Thurston  v,  Clark,  107  Cal.  288. 
Referring  to  the  second  subdivision  of  sec- 
tion 1382  of  the  Penal  Code,  it  is  held  that 
the  provision  for  dismisnal  of  a  criminal  pros- 
ecution is  imperative  where  the  accused  has 
not  been  charged  by  indictment  or  informa- 
tion within  thirty  days  after  being  held  to 
answer,  unless  good  cause  be  shown  for  the 
delay.     People  t?.  Wickham,  113  Cal.  283. 

The  act  of  March  23,  1874  [Stats,  p.  528], 
authorizing  one  spouse,  under  certain  circum- 
stances, to  mortgage  or  sell  the  homestead  is  a 
remedial  law  intended  to  enforce  the  legal  ob- 
ligation of  a  hopelessly  insane  husband  or 
wife  to  apply  his  or  her  property,  in  case  of 
necessity,  to  the  support  of  the  same  husband 
or  wife  and  their  minor  children,  and  is  not  in 
conflict  with  the  constitutional  provision  pro- 
hibiting the  taking  of  private  property  without 
due  process  of  law.  The  statute  provides  a 
due  process.     Rider  v.  Regan,  114  Cal.  667. 

A  plea  of  once  in  jeopardy  must  be  inter- 
posed before  or  at  the  time  of  the  second  trial. 
A  defendant  may  not  sit  idly  by  and  be  tried 
a  second  time  and  then  in  arrest  of  judgment 
or  on  appeal  set  up  this  special  plea.  Peo^\e 
t).  Bennett,  114  Cal  57. 
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A  person  charged  with  a  public  offense  has 
a  "right"  to  a  speedy  public  trial,  but  under 
section  868  of  the  Penal  Code  he  may  waive 
^'public"  examination  before  the  committing 
magistrate  if  he  is  willing  to  do  so.  People  v. 
Tarbox,  115  Cal.  59. 

Although  it  is  not  provided  in  express 
words  that  the  judgment  debtor  should  have 
notice  of  claims  for  wages  under  sections  1206, 
1207  of  the  Code  of  Civil  Procedure,  yet  the 
necessity  of  such  notice  is  implied,  and  such 
notice  is  essential  to  the  constitutionality  of 
the  law.  Without  such  notice  the  debtor 
might  be  deprived  of  his  property  without 
"due  process  of  law."  In  such  cases  notice 
to  the  officer  (receiver  in  insolvency)  is  not 
equivalent  to  notice  to  the  debtor.  Taylor  t;. 
Hill,  115  Cal.  145. 

If  a  person  charged  with  an  offense  appears 
voluntarily  and  testifies  before  a  grand  jury 
by  whom  he  is  subsequently  indicted,  he  can- 
not claim,  by  motion  to  set  aside  the  indict- 
ment, the  protection  guaranteed  by  this  sec- 
tion of  the  constitution,  which  is  designed  to 
prevent  one  testifying  against  himself  under 
compulsion.     People  v.  Page,  116  Cal.  392. 

As  respects  enforcement  of  mechanics'  lien 
against  a  threshing  machine,  the  actual  owner- 
ship of  the  property  is  an  immaterial  circum- 
stance; and  the  one  actually  in  possession 
under  the  actual  owner  is  to  be  deemed,  for  the 
purposes  of  the  statute,  as  the  owner  of  the 
property,     Lambert  v.  Davis,  116  Cal.  294. 

The  deposition  of  an  abaevvX,  mVci^a.^^  taken 
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at  the  preliminary  examination  in  a  case  of 
homicide,  may  be  used  at  the  trial.  [People 
V.  Oiler,  66  Cal.  101.]  People  v.  Chin  Hane, 
108  Cal.  607;  also,  People  v.  Caddy,  117  Cal. 
10;  People  v.  Sierp,  116  Cal.  250. 

The  act  of  March,  1891  [Stats.  1891,  p.  288], 
to  prevent  the  placing  or  keeping  of  married 
women  in  houses  of  prostitution  is  not  violat- 
ive of  the  constitutional  rights  of  the  husband. 
People  V.  Bosquit,  116  Cal.  77. 

The  legislature  has  no  power  to  declare  that 
a  "reputed"  owner  can  do  any  act  which 
would  create  a  lien  upon  a  "real"  owner's  land 
(in  matter  of  street  assessments).  Santa 
Cruz  Rock  etc.  Co.  v.  Lyons,  117  Cal.  213. 

Section  14.  Private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to,  or  paid  into 
court,  for  the  owner,  and  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation  other 
than  municipal  until  full  compensation  therefor  be 
first  made  in  money,  or  ascertained  and  paid  into 
court  for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  corpora- 
tion, which  compensation  shall  be  ascertained  by  a 
jury,  unless  a  jury  be  waived,  as  in  other  civil 
cases  in  a  court  of  record,  as  shall  be  prescribed  by 
law. 

Const.  1849,  Art.  I,  last  clause  Sec.  8. 

Where  a  culvert  or  drain  is  placed  across  a 
street  in  a  city,  sufficient  for  ordinary  seasons, 
damage  thereafter  occasioned  to  adjoining 
property  by  reason  of  extraordinary  flood 
which  could  not  have  been  reasonably  fore- 
seen, does  not  give  right  of  action  for  swch 
hv[i2^ge,  and  does  not  constitute  a  taking  ox 
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damage  to  private  property  for  public  use 
within  the  purview  of  this  clause  of  the  con- 
stitution. Los  Angeles  Cemetery  Association 
V.  City  of  L.  A.,  103  Cal.  461. 

A  municipal  corporation  is  liable  for  such 
special  consequential  damage  as  an  adjoining 
proprietor  sustains  over  and  above  the  com- 
mon injury  to  the  other  abutters  on  the  street, 
or  the  general  public,  caused  by  street  im- 
provement done  by  the  city.  Reardon  t?.  San 
Francisco,  66  Cal.  492. 

The  rule  prevailing  under  the  former  con- 
stitution that  persons  appointed  or  authorized 
by  law  to  make  or  improve  public  streets  are 
not  answerable  for  consequential  damages,  if 
they  act  within  their  jurisdiction,  and  with 
care  and  skill,  is  changed  under  this  provis- 
ion that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation having  been  first  made,  and  approv- 
ing Reardon  v.  San  Francisco,  supra^  judg- 
ment against  the  contractor  for  damages 
peculiar  to  the  property  of  plaintiff,  is 
affirmed.  De  Long  v,  Warren,  36  Pac.  Rep. 
1009.  And  see  the  suggestion  of  McKinstry, 
Judge,  in  concurring  opinion  in  Green  v. 
State,  73  Cal.  40.  Compare  Butler  v.  Ash- 
worth,  102  Cal.  663.     [Repair  of  sewer.] 

Costs  should  be  allowed  owner  who  makes 
bona  fide  defense  in  proceedings  to  condemn 
land  for  street,  notwithstanding  section  1255, 
Code  of  Civil  Procedure,  provides  that  in  such 
proceedings  costs  may  be  allowed  or  not,  or 
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may  be  apportioned  between  the  parties.  City 
and  Co.  S.  F.  v.  Collins,  98  Cal.  259. 

An  act  to  condemn  land  for  widening  Mis- 
sion street  in  San  Francisco  [acts  of  1863, 
Stats,  p.  560;  1889,  p.  70;  1868-4,  p.  347; 
1867-8,  p.  555]  and  other  street  improvement 
acts;  also  section  19,  article  XI,  constitution 
as  adopted  in  1879,  are  construed  and,  Heldy 
defendant  was  not  deprived  of  any  right  se- 
cured by  section  14,  article  I.  City  and  Co. 
of  S.  F.  V.  Kiernan,  98  Cal.  614. 

In  an  action  to  condemn  land  for  railway 
purposes,  it  is  not  proper  to  receive  evidence 
to  show  that  th&  land  not  taken  will  be  bene- 
fited by  the  reason  that  the  road  would  ren- 
der crops  raised  on  the  land  more  accessible 
to  market;  and  it  is  proper  to  admit  evidence 
to  show  that  the   construction   of   the   road 
would  render  it  more  difficult   and  expensive 
to  irrigate  the  land  not  taken,  although  the 
land  had  never  yet  been  under  cultivation, 
and  no  system  for  the  irrigation  of  it  was  yet 
under  contemplation — the  land  being  adapted 
to  cultivation.     Also,  the  court  properly  in- 
structed the  jury  as  follows:     "In  fixing  the 
amount  of  damages  to  that  portion  of  the  tract 
of  each    defendant    not    sought    to   be  con- 
demned, which  may  accrue  by  reason  of  the 
running  of  the  road  through   their  premises, 
the  jury  must  ascertain  and  fix  the  amount, 
irrespective  of  any  benefit  which  may  result 
to  the  defendants   from    the    proposed   rail- 
road."    San  BernardJTJo  &  E.  Ry,  v.  Haven  ei 
aK  94  OaJ.  489  (affirming  Pac.  C.  Ry.  Co.  v. 
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Porter,  74  Cal.  261;  MuUer  v.  Ry.  Co.,  83  Cal. 
245.  See  also  S.  J.  etc.  R.  R.  Co.  v.  Mayne, 
83  Cal.  569). 

The  question  of  the  liability  of  a  receiver  of 
an  insolvent  street  railway  company  properly 
belongs  to  the  court  by  whom  the  receiver  was 
appointed  in  the  exercise  of  its  jurisdiction  in 
equity.  The  right  of  trial  by  jury  as  an  abso- 
lute right  does  not  extend  to  cases  of  equity 
jurisdiction.  The  right  of  a  street  railroad 
company  to  use  tracks  or  roadway  of  another 
company  already  operating  such  railway  in 
streets  of  a  city,  does  not  involve  the  taking 
of  private  property,  nor  any  exercise  of  the 
right  of  eminent  domain.  When  the  first 
company  accepted  its  franchise,  it  did  so  under 
the  provisions  of  section  499,  C.  C,  then 
in  force,  and  thus  with  the  understanding — 
in  effect,  express  stipulation — that  any  other 
company  might  use  the  track  jointly  with 
itself.     Pac.  Ry.  Co.  v.  Wade,  91  Cal.  454. 

The  right  of  eminent  domain  is  inherent  in 
the  state,  and  is  not  conferred  by  the  consti- 
tution, and  may  be  delegated  by  the  legisla- 
ture to  any  corporation  or  individual  who  will 
comply  with  the  terms  upon  which  the  right 
is  given.  Moran  v.  Ross,  79  Cal.  159.  See 
same  case,  79  Cal.  549. 

If   compensation  has  not  been  had   in  con- 
demning land   taken  for  a  public  use  under 
the  statute    for   such  proceedings,   it   can  be 
recovered   in   an   action.     Bigelow  v.  City  of 
Los  Angeles,  85  Cal.  G14. 
Section  1254,  Code  oi  Cm\YtoQ.^^\rt^^llQW- 
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ing  an  adequate  fund  to  be  paid  into  court, 
whsreupon  the  court  may  authorize  the  plain- 
tiff, if  already  in  possession,  to  continue  therein, 
and  if  not,  then  to  take  possession  of  and  use  the 
property  during  the  pendency  of  and  until  final 
determination  of  the  litigation  is  not  in  viola- 
tion of  the  constitution.  S.  V.  Water  Works 
V,  Drinkhouse,  95  Cal.  220. 

The  value  of  a  private  road  constructed  by 
the  owner  of  land  sought  to  be  condemned  for 
a  public  road  is  proper  to  be  considered  in  fix- 
ing the  compensation  he  should  receive  when 
that  is  part  of  the  land  to  be  taken,  and  the 
fact  that  he  will  have  the  benefit  of  a  public 
instead  of  a  private  road,  should  not  be  con- 
sidered in  reduction  or  as  an  offset  of  his  dam- 
ages.    Colusa  Co.  V,  Hudson,  85  Cal.  633. 

In  the  exercise  of  the  right  of  eminent  do- 
main, the  value  of  the  land  is  to  be  determined 
as  of  the  time  when  it  is  taken,  and  not  at 
the  time  of  issuing  the  summons  in  the  case. 
Cal.  So.  R.  R.  Co.  v.  Colton  L.  &  W.  Co.,  2 
Pac.  Rep.  38.  See  Cal.  So.  R.  R.  Co.  v.  Kim- 
ball, 61  Cal.  90. 

The  Code  of  Civil  Procedure,  section  1248, 
provides  for  ascertaining  separately  how 
much  the  land  not  sought  to  be  condemned 
will  be  benefited  by  the  improvement,  and 
if  the  benefit  shall  be  equal  to  the  damage 
assessed  under  subdivision  2  of  the  section, 
the  owner  shall  be  allowed  no  compensation 
except  the  value  of  the  portion  taken,  but  if 
that  benefit  be  less  than  the  damage,  i\ve 
former  shaJJ  be  deducted  from  the  latter,  elc. 
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Held,  so  far  as  the  constitution  imposes  upon 
the  party  seeking  to  condemn  a  greater  burden 
than  is  provided  for  in  section  1248,  Code  of 
Civil  Procedure,  it  is  confined  to  private  cor- 
porations and  not  to  individuals,  and  that 
individuals  are  entitled  to  the  deduction  pro- 
vided for  by  the  code.  Moran  v.  Ross,  79  Cal. 
549. 

Lots  conveyed  by  alcalde  grant  in  San 
Francisco,  and  not  dedicated  to  the  public, 
cannot  be  taken  for  use  as  street  without  con- 
demnation and  compensation.  Spaulding  v, 
Bradley,  79  Cal.  449. 

The  value  of  the  land  to  be  taken  is  not  to 
be  determined  by  what  it  would  bring  at 
forced  sale,  but  it  is  the  price  which  the  owner 
could  realize  within  a  reasonable  time  at 
private  sale.  And  the  value  is  not  to  be  gov- 
erned by  what  it  would  bring  for  purposes  for 
which  it  has  been  theretofore  used,  but  its 
present  value  for  prospective  purposes  is  to  be 
taken.  San  Diego  Land,  etc.,  Co.  v.  Neale, 
78  Cal.  63. 

Under  our  former  system  the  method  of 
ascertaining  the  compensation  was  by  means 
of  commissioners,  while  now  the  compensation 
is  to  be  found  by  a  jury,  or  by  the  court  if  a 
jury  is  waived,  but  the  question  of  ownership 
is  as  distinct  from  that  of  compensation  as  it 
was  formerly.  San  Diego  Land,  etc.,  Co.  v. 
Neale,  78  Cal.  03. 

No   right  of   way  is   allowed  over  a  public 

street  for  any  other  use  than  that  of  a  munici- 

pal  corpora.tion,  save  upon  compensation  as- 
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certained  by  a  jury.    AYeyl  v.  Sonoma  V.  R. 
R.,  69  Cal.  203. 

The  mode  and  manner  prescribed  by  law  for 
taking  private  property  for  public  use  must  be 
strictly  pursued.     Lux  v.  Haggin,  69  Cal.  301. 

The  value  of  the  land  sought  to  be  con- 
demned should  be  determined  as  of  the  date  of 
the  issuance  of  the  summons.  Section  1249 
Code  of  Civil  Procedure,  so  providing,  is  not 
unconstitutional.  Tehama  County  v.  Bryan, 
68  Cal.  57. 

In  condemnation  proceedings  by  a  railroad 
company  for  right  of  way,  the  compensation 
to  be  awarded  the  owner  must  be  ascertained, 
irrespective  of  any  benefit  that  would  accrue 
to  the  remainder  of  his  land  from  the  building 
of  the  road.  Pacific  Coast  Ry.  Co.  v.  Porter, 
74  Cal.  261. 

In  an  action  to  condemn  a  right  of  way  for 
a  railroad,  the  plaintiff   was  adjudged  to  pay 
$11,954  as  the  cost  of  fences  and  cattle  guards. 
Instead  of  paying   the  money,  plaintiff  gave 
bond,  under  section  1251  Code  of  Civil  Proced- 
ure.    The  bond  was  signed  by  four  sureties  in 
the  sum  of  six  thousand  dollars  each.     Held, 
insuflScient,  and  that  the  court  had  no  power 
to  allow  an  amended  bond  to  be  filed  after  the 
expiration  of  thirty  days  from  the  entry  of  the 
judgment.     Cal.  So.  R.  R.  Co.  v.  S.  P.  R.  R.  Co., 
65  Cal.  293.    The  place  of  trial  in  such  actions 
is  in  the  county  where  the  land  to  be  taken  is 
Bituated.     Id.  409,  394.     While  perhaps  the 
court  may  allow  a  new  trial  on  the  question  oi 
damages  Bssessed,  the  verdict  of  the  jury  upon 
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the  asscBsment  of  the  value  of  the  property  to 
be  taken  is  in  other  respects  conclusive.  Same 
parties,  67  Cal.  62. 

Section  2619  (prior  to  1883)  of  the  Political 
Code,  declaring  all  roads  used  as  such  for  a 
period  of  more  than  five  years  are  high- 
ways, is  in  the  nature  of  a  statute  of  limita- 
tions, and  is  not  unconstitutional.  Bolger  v. 
Foss,  65  Cal.  250. 

Where  an  assessment  for  a  reclamation  dis- 
trict can  only  be  enforced  by  suit,  in  which 
notice  must  be  given  to  defendant,  and  he  has 
the  opportunity  to  be  heard  without  restriction 
as  to  the  defense  he  may  interpose,  the  consti- 
tutional provision  as  to  due  process  of  law  is 
not  violated.  Reclamation  Dist.  No.  3  v,  Gold- 
man, 65  Cal.  635. 

The  act  of  March  26,  1878  [Stats,  p.  777], 
authorizing  the  common  council  of  Santa  Bar- 
bara to  lay  out,  etc.,  any  street,  etc.,  is  uncon- 
stitutional in  that  it  does  not  provide  for  any 
notice  at  all  addressed  to  any  person  or  class 
of  persons,  or  which  would  inform  any  partic- 
ular person  that, on  failure  of  appearance,  any 
burden  would  be  imposed  on  him  or  his  prop- 
erty.    Boorman  v.  Santa  Barbara,  65  Cal.  313. 

The  act  of  April  1,  1876  [Stats,  p.  653], 
authorizing  the  city  of  Oakland  to  construct  a 
bridge  over  estuary  of  San  Antonio,  and  de- 
claring that  the  costs  should  be  assessed  upon 
a  certain  specified  district  of  lands  therein 
declared  to  be  benefited,  and  providing  for  a 
commission  to  make  the  apportionment  of  the 
costs,  to  the  lots  of  land  designated  by  the  act 
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in  proportion  to  the  benefits,  is  not  unconsti- 
tutional. Pac.  Bridge  Co.  v.  Kirkham,  64 
Cal.  519. 

Section  21  of  the  act  of  March  25,  1868 
[Stats,  p.  321],  providing  that  whenever  a 
petition  shall  be  received  by  supervisors  of 
Sutter  county  from  persons  in  possession  of 
more  than  half  the  acres  of  any  specified  por- 
tion of  said  county,  asking  to  be  set  apart  and 
erected  into  a  levee  district,  said  board  shall 
at  once  erect  such  territory  into  a  levee  dis- 
trict, etc.,  provided,  that  it  shall  not  be  required 
to  submit  the  question  of  tax  to  the  vote  of 
the  people  of  any  district  so  erected,  is  held 
unconstitutional — subjecting  private  property 
to  be  taken  by  means  of  taxation  without  just 
compensation,  for  there  is  no  investigation  or 
determination  as  to  benefits  provided  for. 
Moulton  V.  Parks,  64  Cal.  166. 

Section  1249  Code  of  Civil  Procedure,  which 
prescribes  that  for  the  purpose  of  assessing 
compensation  and  damages  in  certain  cases, 
the  right  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  summons,  is  not 
inconsistent  with  the  constitution.  And  it 
does  not  seem  that  the  right  to  construct  a 
railroad  on  a  street  should  first  be  obtained 
from  the  municipal  authorities  before  bringing 
an  action  to  condemn  the  interest  of  the  owners 
of  lands  lying  adjacent  to  the  street.  Cal.  So. 
R.  R.  Co.  V.  Kimball,  61  Cal.  90. 

The  constitution  provides  for  a  proceeding 
in  court  in  all  cases  where  privsite  property  is 
to  be  taken  for  a  public  use,  and    repeals  a 
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special  law  applicable  to  Santa  Clara  county^ 
under  which  the  supervisors  of  said  county,  in 
February,  1880,  by  a  final  order  and  judgment 
established  and  ordered  to  be  opened  a  public 
road  over  private  land.  Weber  v.  Supervisors, 
59  Cal.  265.  This  section  is  prohibitory  and 
self-executing,  Id.;  and  Trahern  v.  Supervisors, 
Id,  320. 

When,  in  the  exercise  of  the  right  of  emin- 
ent domain,  the  state  takes  the  property  of  a 
person,  he  has  but  one  right — and  that  is  given 
him  by  the  constitution — the  right  to  compen- 
sation before  he  is  deprived  of  his  property. 
The  right  to  take  his  property  in  no  sense  de- 
pends upon  any  contract  between  him  and  the 
public.  His  assent  is  not  required,  and  his 
protestations  are  of  no  avail,  but  his  property 
cannot  be  taken  until  paid  for.  Prior  to  that, 
no  lien  is  impressed  upon  his  property  by  rea- 
son of  any  preliminary  proceedings.  Until  the 
price  is  ascertained,  the  government  is  in  no 
position  to  close  the  bargain;  and  when  it  is 
ascertained,  if  the  sum  is  not  satisfactory,  the 
government  may  withdraw,  and  it  is  under  no 
obligation  to  take  the  land  if  the  price  is 
not  satisfactory.  Lamb  v,  Schottler,  64  Cal. 
319. 

The  public  use  ceases  upon  the  vacation  of 
a  highway,  and  private  property  is  not  taken 
or  damaged  by  such  proceeding.  If  damage 
results  therefrom,  it  is  damage  without  injury. 
Levee  Dist.  v.  Farmer,  101  Cal.  180-184. 

The  rights  of  abutting  owners  upon  a  pub- 
lie  road  which  has  not  beexv  dedicated  by  the 
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owners  of  the  land,  and  in  respect  to  which 
there  are  no  contract  rights,  or  trust  obliga- 
tions of  the  public,  are  not  such  property  as 
under  the  constitution  must  be  paid  for  upon 
vacation  of  the  public  road,  and  the  provis- 
ions of  the  Political  Code  conferring  power 
upon  boards  of  supervisors  to  vacate  public 
roads  are  not  unconstitutional  because  not 
authorizing  the  boards  to  assess  damages 
caused  thereby  to  abutting  owners,  nor  to  pro- 
vide compensation  to  them.  Levee  District 
No.  9  V.  Parmer,  101  Cal.  181. 

The  street  law  of  1889  [Stats,  p.  90],  pro- 
vides sufficient  notice  to  owners,  and  is  not 
unconstitutional.  Wulzen  v.  Supervisors,  101 
Cal.  19-20. 

An  ordinance  of  the  board  of  supervisors  of 
San  Francisco  to  open  and  extend  Market 
street  to  the  ocean,  and  declaring  that  all  the 
land  within  the  exterior  boundaries  of  the 
street  as  extended  ''is  hereby  condemned,  ap- 
propriated, acquired,  set  apart,  and  taken  for 
public  use,"  is  an  exercise  of  judicial  power, 
in  so  far  as  it  purports  to  condemn  the  land, 
and  to  that  extent,  is  in  excess  of  the  juris- 
diction of  the  board.  Wulzen  v.  Board  of  Su- 
pervisors, 101  Cal.  24. 

An  act  authorizing  the  formation  of  a  levee 
district,  and  for  issuing  bonds  or  contracting 
debt  in  the  nature  of  lien  upon  lands,  and 
which  provides  for  a  petition  by  owner  of 
majority  of  acreage  only,  with  no  discretion  in 
supervisors  to  deny  the  petition,  provides  lot 
no  notice  or  protest  or  for  change  of  propoaed 
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boundaries,  is  violative  of  fundamental  prin- 
ciples of  the  constitution.  Brandenstein  v, 
Hoke,  101  Cal.  133.  See  also,  People  v.  Recla- 
mation District  No.  551,  117  Cal.  117. 

A  mere  infringement  of  the  owner's  personal 
pleasure  or  enjoyment,  or  merely  rendering  the 
property  less  desirable  for  certain  purposes,  or 
even  causing  personal  annoyance  or  discom- 
fort, does  not  constitute  a  damage  for  which 
compensation  must  be  made.  But  the  right 
of  the  owner  of  a  city  lot  to  the  use  of  the 
street  adjacent  thereto  is  property  which  can- 
not be  taken  without  compensation;  and  any 
act  by  which  this  right  is  impaired  is  to  that 
extent  a  damage  to  his  property.  Eachus  v, 
L.  A.  Con.  Ry.  Co.,  103  Cal.  616. 

In  an  action  to  condemn  a  right  of  way, 
defendant  received  her  costs  upon  the  first  trial, 
and  Heldf  that  under  section  1254  Code  of  Civil 
Procedure,  the  costs  of  an  unsuccessful  attempt 
to  obtain  greater  compensation  by  means  of  a 
new  trial  might  be  taxed  against  her.  L.  A., 
etc.,  Ry.  Co.  v.  Rumpp,  104  Cal.  22. 

A  contractor  upon  a  public  work,  who  exe- 
cutes the  work  in  a  careful  and  proper  man- 
ner, according  to  the  plan,  is  not  liable  for 
consequential  damage  resulting  from  such 
work.  Nor  is  a  city  liable  where  the  damage 
is  not  the  natural,  immediate  and  certain  con- 
sequence of  the  work.  It  is  not  incumbent  on 
the  city  to  provide  for  compensation  where  the 
damage  is  not  the  immediate,  certain  and  nat- 
ural consequence  of  the  undertaking.  DeBaker 
t^.  Railway  Co.,  106  Cal.  ^^^. 
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One  community  cannot  be  suppressed  for 
the  benefit  of  another.  Rights  of  riparian 
owners  and  dwellers  cannot  be  taken  for  pub- 
lic use  without  compensation.  People  v.  Elk 
River  M.  &  L.  Co.,  107  Cal.  225. 

The  constitution  of  1849  [Art.  I,  Sec.  8], 
provided  that  private  property  should  not  be 
taken  for  public  use  without  just  compensa- 
tion, while  the  nresent  constitution  provides 
that  it  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  having  been 
first  made,  etc.  The  word  **damaged"  is  to  be 
construed  in  its  ordinary  and  proper  sense, 
and  embraces  more  than  the  direct  taking. 
[Quoting  from  Riordan  v,  San  Francisco,  66 
Cal.  492.]  Tyler  v.  Tehama  County,  109  Cal. 
622. 

The  owner  of  a  lot  abutting  on  a  public 
street  owns  an  easement  in  the  street,  which 
is  property,  independent  of  the  ownership  of 
the  fee  in  the  street,  and  independent  of  the 
public's  right  of  way,  and  he  cannot  be  de- 
prived of  this  "property"  by  an  authoritative 
''vacation"  of  the  street,  without  compensation ; 
and  any  act  by  which  his  right  is  impaired  is 
to  that  extent  a  "damage"  to  his  property. 
Bigelow  V.  Ballerino,  111  Cal.  560. 

The  legislature  cannot  authorize  a  public 
use  which  would  deprive  an  owner  of  the  ^^hen- 
fficiaV^  use  of  his  property,  without  providing 
also  for  just  compensation  therefor.  Rudel  v. 
Los  Angeles  County,  118  Cal.  288. 

A  law  [Sec.  1191  C.  C.  P.J,  intended  to  gv\^ 
a  mechanics^  lien  upon  land  by  virtue  ol  ^ 


100  CONSTITUTION  1879. 

contract  for  street  improvement,  entered  into 
with  a  "reputed"  owner,  who  is  not  the  "real" 
owner,  is  to  that  extent  unconslitutional. 
Santa  Cruz  Rock  Pa  v.  Co.  v.  Lyons,  117  Cal. 
214. 

Section  15.  No  person  shall  be  imprisoned  foi 
debt  in  any  civil  action,  on  mesne^  or  final  process, 
unless  in  cases  of  fraud,  nor  in  civil  actions  for  torts, 
except  in  cases  of  wilful  injury  to  person  or  property 
and  no  person  shall  be  imprisoned  for  a  nnlitia  fin( 
in  time  of  peace. 

Under  sections  861,  865  Code  of  Civil  Pro 
cedure,  it  must  be  proved  to  the  satisfaction  o 
the  justice  that  there  is  a  cause  of  action.  Ai 
affidavit  showing  that  an  action  has  been  com 
menced  on  an  "alleged"  indebtedness  is  no 
sufficient;  and  fraud  in  contracting  the  debt 
or  other  fraud  mentioned  in  said  sections,  mus 
also  be  shown  in  the  affidavit  by  direct  aver 
ment  of  facts  constituting  the  fraud.  In  r* 
Vinich,  86  Cal.  70. 

Section  16.  No  bill  of  attainder,  ex  post  facU 
law,  or  law  impairing  the  obligation  of  contracts 
shall  ever  be  passed. 

Const.  1849,  Art.  I,  Sec.  16. 

A  law  fixing  the  punishment  for  murder 

and  which  by  amendment  repeals  a  forme 

law  which  prescribed  a  different  punishmen 

for  the  same  offense,  is  ex  post  facto  as  to  \ 

murder  committed  while  the  former  law  wa 

i     in  force,  and  a  person  convicted  since  the  enact 

\     ment  of  the  latter  law,  of  murder  committee 

:     while  the  former  was  in  force,  cannot  be  pun 

ished  in  the  manner  pioVi^^  V!  ^*^  lattei 
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but  section  329  of  the  Political  Code  is  a  sav- 
ing clause  in  the  body  of  the  general  law  of 
the  state,  and  is  sufficient  to  authorize  the 
punishment  to  be  inflicted  which  was  pre- 
scribed by  law  at  the  time  the  offense  was 
committed,  where  the  amendatory  act  does  not 
expressly  declare  the  intention  of  the  legisla- 
ture to  bar  such  punishment.  People  v,  Mc- 
Nulty,  93  Cal.  427. 

The  city  of  Sacramento  was  incorporated,  by 
act  of  March  26, 1851  [Stats,  p.  391],  and  pro- 
vision was  made  that  it  might  sue  and  be  sued 
under  its  corporate  name.     Under  provisions 
of  acts  of  April  26,  1853  [Stats,  p.  117],  and 
act   April   10,   1854  [Stats,  p.  196],  it  issued 
bonds   payable   in    1874.     Under  subsequent 
incorporation  act,  May  1, 1858  [Stats,  p.  267], 
the  city  and  county  were  consolidated  as  suc- 
cessor of  the  city  of  Sacramento,  and  this  act 
provided  that  such  corporation  should  not  be 
mbject  to  suit,  nor  its  property  liable  for  debt. 
Vgain  under  act  of  April  25,   1863   [Stats,  p. 
15],  the  city  was  incorporated  with  the  same 
oundaries  as  under  the  act  of  1851,  and  pro- 
ision  made  that  it  might  be   sued   on    any 
)nd  or  contract  thereafter  made.     Heldj  that 
e  holder  of  bonds  issued  under  acts  of  1853 
d  1854  might  have  sued  the  corporation  at 
y  time  after  the  maturity  of  the  bonds  prior 
3uch  suit  being  barred  by  statute  of  limita- 
18,  and  that  the  charter  provisions  to  the 
ct  that  said  corporation  should  not  be  sub- 
to  suit  was  void,  so  far  as  it  attempted  \,o 
',t  Baid  bonds,  as  Impairing  the  obWgaliou 
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of  contract.     Bates  v.   Gregory,  et  aL,  89  Ca 
387. 

An  act  of  the  legislature  affecting  th 
change  of  remedy,  or  the  time  within  which  : 
must  be  sought  does  not  impair  the  obligatio 
of  a  contract,  provided  an  adequate  and  aval 
able  remedy  be  provided.  So  held  in  regar 
to  the  amendment  of  section  1187  Code  ( 
Civil  Procedure  passed  March  15,  1887.  Mil 
and  Lumber  Co  v.  Olmstead,  85  Cal.  81. 

The  insolvent  act  of  1880  discharges  debt 
contracted  in  1878,  and  is  not  thus  unconst: 
tutional  as  impairing  the  obligation  of  cor 
tracts.     Porter  v,  Imus,  79  Cal.  183. 

Prior  to  amendment  of  March,  1885,  sectio 
3785  of  Political  Code  did  not  require  notic 
by  purchaser  at  tax  sale,  of  his  intention  t 
apply  for  a  deed.  Held,  the  amendment  ap 
plied  to  all  applications  for  deeds  after  it  too 
effect,  and  such  notice  must  be  given  by  th 
holder  of  a  tax  sale  certificate  where  the  sal 
was  made  in  February  preceding  the  takin 
effect  of  the  amendment.  Said  amendmen 
did  not  impair  the  obligation  of  a  contrad 
Oulahan  v.  Sweeney,  79  Cal.  537. 

The  provisions  of  the  act  of  April  24,  185 
[Stats,  p.  267],  re-incorporating  the  city  an 
county  of  Sacramento,  for  refunding  the  deb 
issuing  bonds  and  providing  a  fund  to  b 
raised  by  taxation  to  pay  the  bonds  became 
contract  between  the  corporation  and  purchat 
ers  of  the  bonds,  which  could  not  be  in  an; 
manner  impaired  by  subsequent  legislatior 
BateB  V.  Porter,  74  Cal.  "Ll^.. 
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The  legislature  cannot,  by  amending  a  city 
charter,  authorize  payment  of  claims  of  a  con- 
tractor for  street  work,  to  other  persons  than 
the  contractor,  without  his  consent,  and  where 
such  payments  would  not  have  been  author- 
ized by  the  law  in  force  at  the  time  the  con- 
tract was  entered  into.  McGee  v.  City  of  San 
Jose,  68  Cal.  91. 

The  contract  for  grading  Montgomery  ave- 
nue required  that  the  work  should  be  com- 
pleted in  sixty  days.  The  time  expired  before 
the  work  was  completed,  and  subsequently  the 
board  of  supervisors  extended  the  time  for 
completion.  The  act  of  the  legislature  of 
March  19,  1878  [Stats,  p.  341],  to  ratify  and 
confirm  certain  orders  and  resolutions  of  the 
supervisors,  including  the  order  extending 
time,  Held,  unconstitutional.  The  legislature 
by  a  subsequent  act  cannot  give  force  or  vital- 
ity to  a  contract  that  is  dead.  Fanning  v. 
Schammel,  68  Cal.  428. 

The  repeal  of  a  city  charter  does  not  impair 
the  obligation  of  a  contract  made  under  the 
provisions  of  the  charter  prior  to  the  repeal. 
Myer  v.  Porter,  65  Cal.  67. 

A  mortgage  was  executed  in  1879  to  secure 
payment  of  a  promissory  note  in  three  years, 
and  contained  no  special  covenant  as  to  pay- 
ment of  taxes.  After  the  adoption  of  the  pres- 
ent constitution,  the  mortgagor  paid  taxes  to 
the  amount  of  three  hundred  and  ninety-five 
dollars  which  had  been  assessed  against  the 
mortgage  interest,  and  in  1883  paid  the  moxl- 
gagee  th^  fuJJ  amount  of  note    and  interesl, 
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less  the  said  taxes.  In  an  action  to  foreclose 
the  mortgage  for  the  three  hundred  and  ninety 
five  dollars,  Held,  plaintiff  could  not  re 
cover.  Their  was  no  contract  impaired  be 
cause  there  was  no  contract  between  the  par- 
ties by  which  the  mortgagor  agreed  to  pay  th< 
taxes  assessed  under  the  new  constitution 
[McCoppin  V.  McCartney,  60  Cal.  371.]  Ha) 
V.  Hill,  65  Cal.  383. 

Section  325  Code  of  Civil  Procedure  as 
amended  in  1878,  and  providing  that  adverse 
possession  of  land  for  five  years  is  ineffectual 
to  establish  title  unless  it  is  also  shown  that 
the  land  has  been  occupied  and  claimed  dur- 
ing that  period  continuously  and  that  the 
claimant  has  paid  all  taxes,  etc.,  is  not  retro- 
active, hence,  in  an  action  tried  after  the 
amendment,  but  where  adverse  possession  for 
five  years  prior  to  the  amendment  was  es- 
tablished, it  was  error  to  require  proof  of  pay- 
ment of  taxes.  Sharp  v.  Blankenship,  59  Cal. 
288. 

The  act  of  March  26,  1851  [Stats,  p.  307], 
known  as  the  "Water  Lot  Act,"  and  defining 
the  line  of  the  water  front  of  San  Francisco, 
did  not  create  a  contract  between  the  state 
and  owners  of  water  front  lots,  in  the  sense  oi 
irrevocably  establishing  the  line  of  waterfront. 
One  asserting  such  contract  rights  must  make 
out  a  clear  case,  free  from  all  reasonable  am- 
biguity, and  bring  them  fairly  and  fully 
within  that  clause  of  the  federal  constitution 
which  prohibits  a  state  from  passing  any  law 
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impairing  the  obligation  of  contracts.     Floyd 
V.  Blanding,  54  Cal.  41. 

Section  3788  of  Political  Code  as  amended 
in  1885,  limiting  and  decreasing  the  time 
within  which  a  purchaser  at  delinquent  tax 
sale  might  enforce  the  execution  of  the  tax 
deed  is  not  unconstitutional.  The  tax  sale 
does  not  create  a  contract  entitling  the  pur- 
chaser to  rest  indefinitely  upon  the  terms  of 
the  statute  then  in  force  respecting  the  time 
of  his  application  for  a  deed.  Tuttle  v.  Block, 
104  Cal.  448. 

The  amendment  of  1891  of  section  172  of 
the  Civil  Code  forbidding  the  husband  to  give 
away  community  property  without  the  con- 
sent of  the  wife,  cannot  be  construed  retroac- 
tively so  as  to  deprive  the  husband  of  his 
vested  right  to  dispose  of  community  property 
acquired  prior  to  the  amendment.  Spreckels 
V,  Spreckels,  116  Cal.  340. 

The  amendment  of  section  702  Code  of  Civil 
Procedure  of  1895,  reducing  the  amount  to  be 
paid  on  redemption  of  real  estate  under  exe- 
cution sale  from  two  to  one  per  cent,  violates 
the  obligation  of  contract  of  sale,  where  the 
sale  took  place  prior  to  the  amendment.  Ter- 
alta  Land  etc.  Co.  v,  Shaffer,  116  Cal.  523. 

Thresher  v.  Atchison,  117  Cal.  74.  Also  the 
amendment  of  1895  of  section  3442  Civil  Code, 
did  not  apply  to  transfers  made  by  an  insolv- 
ent debtor  prior  to  the  amendment.  Cook  v. 
Cockins,  117  Cal.  140. 

Though  the  legislature  has  the  power  to  give 
io9tB.tvtesa  retrospective  operation,  ii  ttie^ 
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are  not  ex  post  facto,  and  do  not  impair  the 
obligation  of  contracts,  or  deprive  any  one  of 
vested  rights,  yet  it  is  to  be  presumed  that  no 
statute  is  intended  to  have  any  such  effect, 
unless  the  contrary  clearly  appears,  especially 
if  to  give  the  statute  retrospective  effect  would 
work  manifest  injustice.  Piguaz  v.  Burnett, 
119  Cal,  160. 

Section  17  [Art  I].  Foreigners  of  the  white 
race,  or  of  African  dessent,  eligible  to  become  citi- 
zens of  the  United  States  under  the  naturalization 
laws  thereof,  while  bona  fide  residents  of  this  state 
shall  have  the  same  rights  in  respect  to  the  acqui- 
sition, possession,  enjoyment,  transmission  and  in- 
heritance of  all  property,  other  than  real  estate,  as 
native  born  citizens;  provided,  that  such  aliens  own- 
ing real  estate  at  the  time  of  the  adoption  of  this 
amendment  may  remain  such  owners;  and  provided 
further,  that  the  legislature  may,  by  statute,  pro- 
vide for  the  disposition  of  real  estate  which  shall 
hereafter  be  acquired  by  such  aliens  by  descent  or 
devise.  [Amendment  ratified  at  election  Nov.  6, 
1894.] 

[Original  section:] 

Section  17.  Foreigners  of  the  white  race  or  of 
African  descent,  eligible  to  become  citizens  of  the 
United  States  under  the  naturalization  laws  thereof, 
while  bona  fide  residents  of  this  state,  shall  have  the 
same  rights  in  respect  to  the  acquisition,  posses- 
sion, enjoyment,  transmission  and  inheritance  of 
property  as  native  born  citizens. 

Const.  1849,  Art.  I,  Sec.  17. 

There  is  no  provision   of  the  constitution 

which  prohibits  the  legislature  from  confer-. 

ring  the  same  rights  of  inheritance  upon  per- 

80128  born  in  foreign  counlma  «>xi^'^^Vift  liave 
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never  been  residents  here.  Section  671,  Civil 
Code,  provides:  "Any  person,  whether  citi- 
zen or  alien,  may  take,  hold  and  dispose  of 
property,  real  or  personal,  within  this  state;" 
and  section  672:  "If  a  non-resident  alien 
takes  by  succession  he  must  appear  and  claim 
the  property  within  five  years,"  etc.  Section 
4,  article  IX,  of  this  constitution,  does  not 
limit  the  power  of  the  legislature  to  declare 
that  aliens  may  be  heirs.  [Lyons  v.  State,  67 
Cal.  380;  People  v.  Rogers,  13  Cal.  160;  Es- 
tate of  Billings,  64  Cal.  427;  same  estate,  65 
Cal.  593.]     State  v.  Smith,  70  Cal.  153. 

A  non-resident  alien  may  assign  property 
in  this  state  inherited  by  him,  and  the 
assignee  is  entitled  to  appear  and  claim  the 
property.     Carraseo  v.  State,  67  Cal.  385. 

Section  18.  Neither  slavery  nor  involuntary 
servitude,  unless  for  the  punishment  of  crime, 
shall  ever  be  tolerated  in  this  state. 

Const.  1849,  Art.  I,  Sec.  18. 

Section  19.  The  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers  and  effects 
against  unreasonable  seizures  and  searches,  shall 
not  be  violated;  and  no  warrant  shall  issue  but  on 
probable  cause,  supported  by  oath  or  affirmation, 
particularly  describmg  the  place  to  be  searched  and 
the  persons  and  things  to  be  seized. 
Const.  1849,  Art.  I,  Sec.  19. 

The  legislature  has  power  to  authorize  a 
person  to  be  searched  for  lottery  tickets.  Sec- 
tions 1523,  1524,  Penal  Code.  Collins  v. 
Lean,  68  Cal.  284. 

Sections  1459  and  1460  of  the  Code  ol  C\V\\ 
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Procedure,  providing  for  orders  in  behalf  ( 
an  administrator  against  persons  alleged  t 
have  property,  or  knowledge  of  property  b( 
longing  to  the  estate  of  a  deceased  person,  d 
not  violate  the  provisions  of  the  constitutio 
protecting  persons  against  unreasonab 
search,  etc.  Levy  v,  Superior  Court,  105  Ca 
606. 

Section  20.    Treason  against   the   state   shi 
consist  only  in  levying  war  against  it,  adhering 
its  enemies,  or  givin|f  them  aid  and  comfort.    I 
person  shall  be  convicted  of  treason  unless  on  tl 
evidence  of  two  witnesses  to  the  same  overt  act, 
confession  in  open  court. 

Const.  1849,  Art  I,  Sec.  20. 

The  word  "convicted"  as  used  in  this  const 
tution  and  numerous  sections  of  the  cod 
means  a  finding  that  the  accused  is  guilt 
either  by  a  verdict  of  a  jury  or  by  some  oth 
mode  mentioned  in  section  689,  Penal  Cod 
Ex  parte  Brown,  68  Cal.  177. 

Section  21.  No  special  privileges  or  immui 
ties  shall  ever  be  granted  which  may  not  be  altere 
revoked  or  repealed  by  the  legislature;  nor  shi 
any  citizen,  or  class  of  citizens,  be  granted  pri^ 
leges  or  immunities  which,  upon  the  same  tern: 
shall  not  be  granted  to  all  citizens. 

The  suflSciency  of  a  complaint  in  an  actic 
to  recover  taxes  from  a  railroad  compac 
must  be  tested  by  the  provisions  of  Code  • 
Civil  Procedure  relating  to  pleadings,  and  n* 
by  sections  3668-3670,  Political  Code,  whic 
attempt  to  declare  what  will  be  a  suflSciei 
complaint  for  such  puipoae.    S^^  wotes  und( 
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subdivisions  3,  10,  13,  20,  section  2/^,  article 
IV.     People  V.  C.  P.  R.  R.,  83  Cal.  393. 

An  ordinance  of  a  board  of  supervisors  pur- 
porting to  levy  license  tax  upon  all  sheep  pas- 
tured in  the  county,  but  exempting  therefrom 
those  persons  who  list  their  sheep  as  taxable 
property  in  the  county,  and  pay  taxes  on 
them  as  such,  is  in  effect  a  tax  upon  property, 
although  denominated  a  license  tax  on  busi- 
ness, and  is  a  discrimination  against  the  prop- 
erty of  the  citizen  of  this  state,  which  is  not 
applied  to  others  of  his  class,  and  grants  an 
immunity  to  the  same  class  of  persons  in  the 
county  adopting  such  ordinance  which  is  not 
given  to  one  falling  within  the  provisions  of 
the  ordinance.  The  owner  of  the  sheep  pas- 
tured in  one  county,  but  upon  which  he  pays 
taxes  in  another  county  where  he  resides,  is 
discriminated  against.  Lassen  Co.  v.  Cone, 
72  Cal.  387. 

An  ordinance  of  the  supervisors  of  Mono 
county  imposing  a  license  tax  at  the  rate  of 
fifty  dollars  per  one  thousand  head  of  sheep  . 
upon  the  business  of  pasturing  and  herding 
sheep  in  that  county,  and  declaring  a  viola- 
tion of  the  ordinance  a  misdemeanor,  held 
valid.  Ex  parte  Mirande,  73  Cal.  365,  dis- 
tinguishing Lassen  Co.  v.  Cone,  supra. 

An  ordinance  of  the  city  of  Modesto  prohib- 
iting wash  houses  or  laundries,  except  in  a 
specified  portion  of  the  city,  being  general  in 
its  character,  confers  no  special  immunity  oi 
privilege,  and  is  valid.  In  re  Hung  K\e,  ?ft 
Cal  149. 
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An  ordinance  of  the  city  and  county  of  San 
Francisco  requiring  persons  conducting  a 
laundry  or  wash  house  within  certain  pre- 
scribed limits  to  procure  a  certificate  from  the 
health  office  that  proper  drainage  was  pro- 
vided for,  and  a  certificate  from  the  fire  war- 
dens that  the  heating  appliances  were  in  safe 
condition,  and  prohibiting  washing  or  ironing 
from  ten  o'clock  p.  m.  to  6  o'clock  a.  m.,  and  on 
Sunday.  Held,  constitutional.  Ex  parte 
Moynier,  65  Cal.  33. 

Sections  300,  301,  Penal  Code,  as  they  ex- 
isted in  1881,  prohibiting  the  keeping  open  of 
saloons,  etc.,  on  Sunday,  are  not  unconstitu- 
tional as  granting  special  privileges  or  im- 
munities. Ex  parte  Koser,  60  Cal.  177,  Mc- 
Kinstry,  Sharpstein  and  Ross,  JJ.,  dissenting. 

The  act  of  March  11,  1889  [Stats,  pp.  100- 
106],  establishing  the  Preston  School  of  In- 
dustry, is  not  unconstitutional  in  authorizing 
juvenile  offenders  to  be  sent  there  for  a  longer 
period  than  the  term  provided  by  the  general 
law  for  imprisonment  of  adults  for  similar 
offenses.  The  objects  of  the  act  are  reforma- 
tion and  education.  Ex  parte  Nichols,  110 
Cal.  652. 

This  section  is  referred  to  in  discussing  sec- 
tion 310^  of  the  Penal  Code,  as  enacted  in 
1895  [Stats,  p.  247,  Palm  Ed.],  requiring  bar- 
ber shops  to  be  closed  after  12  o'clock  m.  on 
Sundays  and  holidays,  in  Ex  parte  Jentzsch, 
112   Cal.  470. 

A  city  ordinance  requiring  a  quarterly 
Jicense  of  fifty  doUaiB  oi  p^Ttioxi^  ^«3^\Ti%^\Sar. 
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ent  articles  of  apparel,  cutlery,  groceries,  etc., 
not  at  a  regular  place  of  business  and  to  per- 
sons not  regularly  engaged  in  and  carrying 
on  such  lines  of  business,  is  within  the  license 
taxing  power  of  the  municipality,  and  is  not 
invalid  by  reason  of  the  rate  of  license  being 
greater  than  that  required  of  persons  conduct- 
ing the  same  lines  of  business  at  a  regular 
place  of  business  in  the  city.  Ex  'parte  Has- 
kell, 112  Cal.  415. 

Section  2853  of  the  Political  Code,  provid- 
ing that  "No  toll-bridge  or  ferry  must  be  es- 
tablished within  one  mile  immediately  above 
or  below  a  regularly  established  ferry  or  toll- 
bridge,  is  not  in  conflict  with  the  constitu- 
tional provision  prohibiting  the  granting  of 
special  privileges  or  immunities,  nor  with  sub- 
division 19  of  section  25  of  article  IV,  prohib- 
iting s^^ecial  laws  granting  special  privileges 
or  immunities;  nor  with  subdivision  25  of 
said  section  25.  Fortain  v.  Smith,  114  Cal. 
494. 

Section  22.  The  provisions  of  this  constitution 
are  mandatory  and  prohibitory,  unless  by  express 
words  they  are  declared  to  be  otherwise. 

See  Dougherty  v.  Austin,  94  Cal.  608,  as  to 
sections  5-9,  article  XI.  People  v.  Parks,  58 
Cal.  624,  as  to  section  24,  article  IV. 

This  section,  as  a  rule  of  construction,  ap- 
plies to  all  sections  of  the  constitution  alike. 
Ewing  V.  Oroville  M.  Co.,  56  Cal.  649.  The 
following  cases  may  also  be  consulted:  Peo- 
ple 17.  C.  P.  R.  R,  Co.,  83  Id.  403;  Davvea  v. 
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City  of  L.  A.,  86  Id.  50.  The  word  "may"  in 
section  16,  article  XII,  expressly  renders  the 
section  permissive.  Nat.  Bank  v.  Superior 
Court,  83  Id.  494;  Oakland  Pav.  Co.  t?.  Hilton, 
69  Id,  492,  512.  Ex  parte  Wolters,  65  Id.  271; 
Matter  of  Maguire,  bl  Id.  609. 

The  constitution  is  mandatory  and  prohib- 
itory in  the  matter  of  the  passage  of  special 
laws.  [Sec.  11,  Art.  I;  Sec.  25,  Art.  IV;  Sec. 
5,  Art.  XI.]     Bruch  v.  Colombet,  104  Cal.  351. 

The  constitutional  provision  as  to  classifica- 
tion of  counties  is  not  merely  permissive.  It 
was  unnecessary  to  give  the  legislature  "per- 
mission" to  classify;  it  would  have  that  power 
anyway,  unless  it  was  expressly  withheld. 
The  mode  designated  by  the  constitution  is 
mandatory,  and  is  the  only  one  contemplated 
for  the  fixing  of  oflScial  compensation.  Dwyer 
V.  Parker,  115  Cal.  546. 

Section  23.  This  enumeration  of  rights  shall 
not  be  construed  to  impair  or  deny  others  retained 
by  the  people. 

Const.  1849,  Art.  I,  Sec.  21. 

Section  24.  No  property  qualification  shall 
ever  be  required  for  any  person  to  vote  or  hold 
office. 

The  fact  that  owners  of  lands  in  irrigation 
districts  are  non-residents  of  the  district,  and 
that  the  residents  need  not  own  land  to  enti- 
tle ihem  to  vote  in  elections  affecting  the 
organization,  etc.,  of  the  district,  is  of  no  con- 
stitutional consequence.  No  property  qualifi- 
cation can  be  required,  axifli  oivV^  tkoee  who 
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are  residents  of  the  district  can,  by  the  d 
tution,  be  permitted  to  vote  at  any  eld 
It  is  no  more  than  exists  in  every  pop ulaSrvoLe 
which  involves  the  creation   of  a   municipal 
debt  or  the  creation  of  a  municipal  organiza- 
tion.    In  re  Madera  Ir.  Dist.,  92  Cal.  321. 

Reclamation  districts  are  considered  as  not 
being  municipal  corporations,  and  the  prop- 
erty qualification  required  for  participation 
therein  is  not  unconstitutional.  There  are  no 
"electors"  of  these  districts,  and  the  right  of 
appointment  of  persons  to  conduct  the  im- 
provement is  not  unusual  and  does  not  con- 
stitute an  exercise  of  the  elective  franchise. 
People  V,  Reclamation  Dist.,  117  Cal.  123. 

ARTICLE  II. 

RIGHT   OP  SUFFRAGE. 

Section  1.  Every  native  male  citizen  of  the 
United  States,  every  male  person  who  shall  have 
acquired  the  rights  of  citizenship  under  or  by  vir- 
tue of  the  treaty  of  Queretaro,  and  every  male  nat- 
uralized citizen  thereof,  who  shall  have  become 
such  ninety  days  prior  to  any  election,  of  the  ag-e 
of  twenty-one  years,  who  shall  have  been  resident 
of  the  state  one  year  next  preceding"  the  election, 
and  of  the  county  in  which  he  claims  his  vote 
ninety  days,  and  in  the  election  precinct  thirty 
days,  shall  be  entitled  to  vote  at  all  elections  which 
are  now  or  may  hereafter  be  authorized  by  law; 
'provided^  no  native  of  China,  no  idiot,  no  insane 
person,  no  person  convicted  of  any  infamous  crime, 
no  person  hereafter  convicted  of  the  embezzlement 
or  misappropriation  of  public  money,  and  no  per- 
son who  shall  not  be  able  to  read  the  constitution 
in  the  English  language  and  write  his  name,  sYiaW 
ever  exercise  the  privileges  of  an  elector  in  \)\i\s 
^late;  protftded,  that  the  provisions  of  this  ameiid- 
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ment  relative  to  an  educational  qualification  shall 
not  apply  to  any  person  prevented  by  a  physical 
disability  from  complying  with  its  requisitions,  nor 
to  any  person  who  now  has  the  right  to  vote,  nor 
to  any  person  who  shall  be  sixty  years  of  age  and 
upwards  at  the  time  this  amendment  shall  take 
effect.  [Amendment  ratified  at  election  Nov.  6, 
1894.] 

[Original  section.] 

Section  1.  Every  native  male  citizen  of  the 
United  States,  every  male  person  who  shall  have 
acquired  the  rights  of  citizenship  under  or  by  vir- 
tue of  the  treaty  of  Queretaro,  and  every  male  nat- 
uralized citizen  thereof,  who  shall  have  become 
such  ninety  days  prior  to  any  election,  of  the  age 
of  twenty-one  years,  who  shall  have  been  a  resident 
of  the  state  one  year  next  preceding  the  election, 
and  of  the  county  in  which  he  claims  his  vote 
ninety  days,  and  in  the  election  precinct  thirty 
days,  shall  be  entitled  to  vote  at  all  elections  which 
are  now  or  may  hereafter  be  authorized  by  law;  pro- 
videdi  no  native  of  China,  no  idiot,  insane  person,  or 
person  convicted  of  any  infamous  crime,  and  no  per- 
son hereafter  convicted  of  the  embezzlement  or 
misappropriation  of  public  money  shall  ever  exer- 
cise the  privileges  of  an  elector  in  this  state. 

Const.  1849,  Art.  II,  Sec.  1. 

Every  male  naturalized  citizen  thereof  does 
not  include  a  native  of  China,  naturalized  by 
a  court  of  the  state  of  New  York.  Natives  of 
China  are  not  entitled  to  naturalization  under 
the  laws  of  the  United  States,  and  a  certificate 
to  practice  as  an  attorney-at-law,  issued  to 
such  person  in  another  state,  will  not  entitle 
to  admission  in  this  state.  In  re  Hong  Yen 
Chang,  84  Cal.  163. 
Residence  in  the  election  precinct  for  thirty 
days  IB  just  as   essential  a  coti^WASitL  ^1  the 
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right  to  vote  as  is  a  residence  in  the  county 
for  ninety  days,  or  in  the  state  for  one  year. 
Russell  V.  McDowell,  83  Cal.  70-81. 

Persons  can  claim  no  constitutional  right 
to  vote  in  irrigation  district  matters  on  the 
ground  of  owning  property  there,  nor  urge 
such  objection  because  only  residents  of  the 
district  are  entitled  to  vote.  In  re  Madera  Ir. 
Dist.,  92  Cal.  321. 

Sections  1083, 1084,  Political  Code,  are  in 
exact  language  of  this  section.  An  informa- 
tion or  indictment  in  this  language  is  suffi- 
cient.   People  V.  Neil,  91  Cal.  466. 

This  section  is  referred  to  as  illustrating 
the  proposition  that  there  are  infamous  offenses 
among  misdemeanors  over  which  inferior 
courts  have  no  jurisdiction,  in  dissenting  opin- 
ion of  Paterson,  J.,  in  Green  v.  Superior 
Court,  78  Cal.  568. 

The  former  constitution  did  not  require  any 
length  of  residence  in  a  precinct,  and  subdi- 
vision 3  of  section  1239,  Political  Code,  ceased 
to  be  law  upon  adoption  of  present  constitu- 
tion.    Russell  V.  McDowell,  83  Cal.  70. 

To  the  contention  that  the  law  in  regard  to 
reclamation  districts  is  void  because  it  re- 
quires a  property  qualification  for  voters,  it  is 
held,  that  if  these  quasi  corporations  are  mu- 
nicipal corporations  the  contention  is  unan- 
swerable. [In  re  Madera  Ir.  Dist.  92  Cal. 
320 J,  but  it  is  said  there  is  a  difference  be- 
tween irrigation  districts,  formed  under  the 
Wright  act  and  these  reclamation  d\stT\c\.«>, 
and  thai!  these  Jatter  ^re  not  njunicipaV  cox- 
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porations;  the  district  was  part  of  a  scheme 
for  conducting  a  public  improvement,  and  an 
analogy  to  a  street  improvement  and  other 
local  improvements  is  suggested,  where  it  has 
often  been  provided  that  the  work  shall  only 
be  done  upon  application  of  owners  of  a  ma- 
jority of  the  land,  and  if  the  owners  were 
authorized  to  select  a  committee  to  superin- 
tend the  work  there  would  be  no  difference  in 
the  principle  applicable.  People  v.  Reclam- 
ation Dist.  No.  551,  117  Cal.  123. 

Section  2,  Electors  shall  in  all  cases,  except 
treason,  felony,  or  breach  of  the  peace,  be  privi- 
leged from  arrest  on  the  days  of  election,  during 
their  attendance  at  such  election,  goin^  to  and  re- 
turning therefrom. 

Const.  1849,  Art.  II,  Sec.  2. 

Section  3.  No  Sector  shall  be  obliged  to  per- 
form militia  duty  on  the  day  of  election,  except  in 
time  of  war  or  public  danger. 

Const.  1849,  Art.  II,  Sec.  3. 

Section  4.  For  the  purpose  of  voting,  no  per- 
son shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  his  presence  or  absence  while 
employed  in  the  service  of  the  United  States,  nor 
while  engaged  in  the  navigation  of  the  waters  of 
this  state  or  of  the  United  States,  or  of  the  high 
seas;  nor  while  a  student  of  any  seminary  of  learn- 
ing; nor  while  kept  at  any  almshouse  or  other  asy- 
lum, at  public  expense;  nor  while  confined  in  any 
public  prison. 

Const.  1849,  Art.  II,  Sec.  4. 

It  being  conceded  that  the  witness  had  all 
the  requisite  qualifications  of  an  elector  of  the 
Veteran's  Home  precinct,  e:5.cftp\.\,Vi^\tLtftntion 
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to  abandon  his  former  residence  and  to  adopt 
and  make  the  Veteran's  Home  precinct  his 
place  of  residence,  the  controversy  is  still 
further  reduced  to  the  simple  question  of  fact 
as  to  whether  or  not  he  went  to  the  Veteran's 
Home  and  remained  there  with  such  Intent. 
Upon  this  point  the  uncontradicted  testimony 
of  the  witness  is  sufiBcient  to  establish  the 
point  thus  made.  Stewart  v,  Keyser,  105 
Cal.  463. 

Section  5.    All  elections  by  the  people  shall  be 
by  ballot  or  by  such  other  method  as  may  be  pre- 
scribed by  law;  provided,  that  secrecy  in  voting  be 
preserved.  [EaHfied  at  election  held  November  S,  1896,  ] 
[Original  section.] 

Section  5.  All  elections  by  the  people  shall  be 
by  ballot. 

Const.  1849,  Art.  II,  Sec.  6. 

ARTICLE  III. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of 
the  state  of  California  shall  be  divided  into  three 
separate  departments — the  legislative,  executive 
and  judicial;  and  no  person  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions  appertain- 
ing to  either  of  the  others,  except  as  in  this  consti- 
tution expressly  directed  or  permitted. 

Const.  1849,  Art.  Ill,  Sec  1. 

The  act  of  March  20,  1891  [Stats,  p.  182], 
in  so  far  as  it  authorizes  the  county  superin- 
tendent of  schools  to  furnish  the  estimates  for 
a  tax  for  high  school  purposes,  is  invalid.  H^ 
is  an  executive  o&cer,  and  such    poweia    3^.1^ 
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legiBlative  in  character,  and  should  be  vested 
in  the  supervisors.  Approving  Hughes  v. 
Ewing,  93  Cal.  414;  McCabe  v.  Carpenter, 
102  Cal.  470  [Sec.  12,  Art.  XI.] 

The  power  of  appointment  to  ofBce  is  not 
exclusively  an  executive  function,  but  so  far 
as  not  regulated  by  the  constitution  may  be 
regulated  by  law,  and  if  the  law  so  prescribes, 
may  be  exercised  by  the  legislature.  Com- 
pare section  4,  article  XX.  People  ex  rel^ 
Waterman  v.  Freeman,  80  Cal.  233. 

The  act  of  1889  [Stats,  p.  69],  creating  a 
board  of  trustees  with  authority  to  select  a 
building  site  and  for  erection  thereon  of  build- 
ings for  home  for  feeble  minded  children,  is 
not  a  delegation  of  legislative  powers.  People 
V.  Dunn,  80  Cal.  211. 

The  act  of  March  21,  1885  [Stats,  p.  218], 
amending  section  274  Code  of  Civil  Procedure, 
providing  that  the  Superior  Courts  shall  fix 
the  salaries  of  the  oflBcial  reporters  by  an  order 
entered  upon  the  minutes  of  the  court,  such 
salaries  to  be  paid  out  of  the  county  treas- 
uries as  other  salaries,  is  unconstitutional,  be- 
cause it  imposes  legislative  functions  upon  the 
judiciary .  The  distinction  between  a  legisla- 
tive and  judicial  act  is  that  the  former  estab- 
lishes a  rule  governing  and  regulating  in  mat- 
ters and  transactions  occurring  after  its  pas- 
sage, while  the  latter  determines  rights  and 
obligations,  whether  in  regard  to  persons  or 
property,  concerning  matters  or  transactions 
which  already  exist  and  have  transpired  be- 
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fore  the  judicial  power  is  invoked  upon  them. 
Smith  V.  Strother,  68  Cal.  194. 

It  has  been  held  that  the  departments  of 
which  the  constitution  speaks  and  in  respect 
to  which  it  provides  that  no  person  employed 
in  one  shall  oe  employed  in  either  of  the  other 
two,  are  the  departments  of  the  state  govern- 
ment, and  not  of  the  local  governments. 
People  V.  Pro  vines,  84  Cal.  520,  reviews  all 
the  cases  in  this  state  up  to  that  date  upon 
this  provision  of  the  then  existing  constitu- 
tion, and  the  conclusion  reached  in  that  case 
is  adopted  in  Staude  v.  Election  Commission- 
ers, 61  Cal.  313. 

The  act  of  April  23,  1880  [Stats,  p.  389],  to 
promiote  drainage  is  void  as  containing  a  del- 
egation '  of  powers,  and  for  other  reasons. 
People  v.  Parks,  58  Cal.  624;  Doane  v.  Weil, 
Id.  334,  decided  on  authority  of  People  v. 
Parks,  supra. 

This  article  relates  to  the  state  government 
and  has  no  application  to  the  local  govern- 
ments provided  for  in  article  XI  of  the  consti- 
tution. [People  t;.  Provines,  34  Cal.  520.]  The 
power  of  delegation  by  local  boards  is  con- 
fined to  the  discharge  of  duties  ministerial  in. 
character.  Hoeley  v.  County  of  Orange,  106 
Cal.  424. 

ARTICLE  IV. 

liEGISLATIVE  DEPARTMENT. 

Section  1.     The  legislative  power  of  this  state 
shall  be  vested  in  a  senate  and  assembly,  which 
shall  be  designated  *  'Tie  Je^isJature  of  the  stat.©  oi 
California, ''  and  the  enacting  clause   of  every  lavi 
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shall  be  as  follows:  ^^The  people  of  the  state  of 
California,  represented  in  senate  and  assembly,  do 
enact  as  follows." 

Const.  1849,  Art.  IV,  Sec.  1. 

This  article  is  referred  to  in  dissenting 
opinion  of  Justice  Harrison  in  McClatchy  v. 
Superior  Court,  119  Cal.  428,  a  case  of  con- 
tempt for  newspaper  publication. 

Statutory  and  constitutional  provisions  are 
subject  to  substantially  the  same  rules  of  con- 
struction; the  main  object  being  in  all  cases 
to  ascertain  the  intention  of  the  law  maker. 
There  should  be  no  such  construction  of  lan- 
guage as  would  lead  to  absurd  or  impractical 
results,  or  compel  a  court  to  decree  a  thing 
substantially  impossible,  or  which  is  in  plain 
violation  of  fundamental  principles  of  law  or 
equity  firmly  established  and  universally  rec- 
ognized, unless  such  language  absolutely  re- 
quires such  construction.  Jacobs  v.  Board  of 
Supervisors,  100  Cal.  121,  cited  in  Pollock  v, 
San  Diego,  118  Cal.  598. 

This  section  is  referred  to  in  People  v.  C.  P. 
R.  R.  Co.,  83  Cal.  402,  cited  under  section  25 
of  this  article.  Also  referred  to  in  People  v. 
Pendegast,  96  Id.  291,  cited  under  sections  4, 
6,  of  this  article. 

The  act  of  March  31,  1891  [Stats,  p.  223], 
authorizing  formation  of  sanitary  districts, 
and  to  issue  bonds  for  purposes  thereof,  is 
within  police  power  of  legislature,  and  the 
court  will  not  assume  that  such  act  must  in- 
clude cities  and  towns,  and  is  therefore  a  vio- 
lation  of  constitution,  article  XI,  sections  6, 
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11-13.  Woodward  v.  Fruit  vale  S.  Dist.,  99 
Cal.  554,  aflBrming  In  re  Madera  Irr.  Dist.,  92 
Cal.  296. 

A  repealing  clause  of  unconstitutional  act 
to  have  any  effect  must  be  clear  and  unequiv- 
ocaL  Repeal  by  implication  cannot  result 
from  provision  in  subsequent  act  when  that 
provision  is  itself  devoid  of  constitutional 
force.  In  such  act  it  is  not  sufiBcient  to  say 
that  all  acts  inconsistent  therewith  are  thereby 
repealed.      Orange  Co.  v,  Harris,  97  Cal.  600. 

Section  2569  [Sub.  6],  Political  Code,  at- 
tempts to  empower  the  harbor  commissioners 
to  impose  penalties,  not  exceeding  five  hun- 
dred dollars,  for  violations  of  its  rules  and 
regulations.  In  an  action  to  recover  such 
penalty,  Heldy  the  board  of  harbor  commis- 
sioners is  a  creature  of  the  statute,  and  purely 
an  executive  body,  and  the  fixing  and  impos- 
ing of  penalties  are  matters  of  which  the  leg- 
islature alone  has  cognizance.  An  act  pro- 
viding that  if  a  person  does  or  does  not  do  a 
certain  thing  he  sh/iU  pay  a  penalty  of  five 
hundred  dollars  is  legislation.  Such  power 
cannot  be  delegated,  excepting  to  municipal 
corporations.  Harbor  Commissioners  v.  Red- 
wood Co.,  88  Cal.  491,  distinguishing  Ex  parte 
Cox,  63  Cal.  21. 

In  so  far  as  the  act  of  March  4, 1881  [Stats, 
p.  51],  relating  to  the  board  of  viticultural 
commissioners  attempts  to  confer  upon  the 
board  power  to  make  rules  and  declare  a  vio- 
lation thereof  a  misdemeanor,  it   is  uncou^W- 
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tutional  as  a  delegation  of  legislative  power. 
Ex  parte  Cox,  63  Cal.  21. 

The  legislature  had  power  to  pass  the  in- 
solvency act  of  1876,  but  it  could  not  go  into 
operation  while  the  United  States  bankrupt 
law  remained  in  force.  Lewis  v.  County 
Clerk,  55  Cal.  604;  Seattle  C.  &  T.  Co.  v. 
Thomas,  57  Cal.  197. 

The  legislature  had  power  to  direct,  as  in 
sections  3971,  3972,  Political  Code,  that  a 
county  boundary  shall  be  conclusive  when 
approved  by  the  surveyor  general.  The  power 
conferred  upon  the  surveyor  general  is  minis- 
terial.    People  V.  Boggs,  56  Cal.  648. 

The  governor  is  not  a  part  of  the  legisla- 
ture, and  a  city  charter  may  be  approved  by 
the  legislature  without  approval  by  the  gov- 
ernor. The  legislature  is  one  thing,  and  the 
law  making  power  is  another.  Brooks  v, 
Fischer,  79  Cal.  173.  Compare  Fowler  v. 
Pierce,  2  Cal.  165,  and  People  v,  Toal,  85  Id. 
333. 

Section  2.  The  sessions  of  the  legislature  shall 
commence  at  12  o'clock  M.  on  the  first  Monday 
after  the  first  day  of  January  next  succeeding  the 
election  of  Its  members,  and,  after  the  election  held 
in  the  year  eighteen  hundred  and  eighty  shall  be 
biennial,  unless  the  governor  shall,  in  the  interim, 
convene  the  legislature  by  proclamation.  No  pay 
shall  be  allowed  to  members  for  a  longer  time  than 
sixty  days,  except  for  the  first  session  after  the 
adoption  of  this  constitution,  for  which  they  may 
be  allowed  pay  for  one  hundred  days.  And  no  bill 
shall  be  introduced,  in  either  house,  after  the  expi- 
ration  of  ninety  days  from  the  commencement  of 
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the  first  session,  nor  after  fifty  days  after  the  com- 
mencement of  each  succeeding  session,  without  the 
consent  of  two-thirds  of  the  members  thereof. 
Const.  1849,  Art.  IV,  Sec.  2. 

[An  amendment  to  this  section  is  proposed  to 
be  voted  on  at  the  general  election  November  8^ 
1898. 1 

The  •question  stated,  but  not  decided, 
wbether  the  journals  of  either  branch  of  the 
legislature  will  be  considered  for  the  purpose 
of  impeaching  the  validity  of  an  act  that  is 
found  duly  enrolled  and  deposited  with  the 
secretary  of  state.  There  can  be  no  presump- 
tion that  the  legislature  has  disregarded  any 
constitutional  requirements  in  the  passage  of 
a  statute.  If  a  bill  has  been  introduced  in 
either  house  within  the  first  fifty  days  of  the 
session,  whatever  is  proper  in  the  way  of 
amendment  is  as  admissible  after  the  fifty 
davs  as  before,  and  this  will  include  whatever 
is  germane  to  the  bill.  By  the  same  rules  a 
substitute  that  is  germane  to  the  subject  of 
the  bill  may  be  adopted  without  violating  the 
provision  requiring  bills  to  be  introduced  dur- 
ing the  first  fifty  days  of  the  session.  Hale 
V.  McGettigan,  114  Cal.  113. 

Section  3.  Members  of  the  assembly  shall  be 
elected  in  the  year  eighteen  hundred  and  seventy- 
nine  at  the  time  and  In  the  manner  now  provided 
by  law.  The  second  election  of  members  of  the 
assembly,  after  the  adoption  of  this  constitution, 
shaU  be  on  the  first  Tuesday  after  the  first  Monday 
in  November,  eighteen  hundred  and  eighty. 
Thereafter  members^  of  the  assembly  shaW  \>e> 
chosas  bJennJalljr,  and  their  term  of  oMce  sYiaW  \i^ 
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two  years;  and  each  election  shall  be  on  the  first 
Tuesday  after  the  first  Monday  in  November,  un- 
less otherwise  ordered  by  the  legislature. 

Const.  1849,  Art.  IV,  Sec.  3. 

[The  time  for  election  of  governor  and  other 
state  officers  is  made  to  correspond  with  time 
for  election  of  members  of  the  assembly  and 
senate.  Sections  2, 17,  article  V.  And  special 
laws  relating  to  election  of  county  and  town- 
ship oflBcers  are  prohibited  by  subdivision  9, 
of  section  25,  article  IV.]  The  present  con- 
stitution has  changed  the  time  of  holding  gen- 
eral elections  from  the  first  Wednesday  in 
September  to  the  first  Tuesday  after  the  first 
Monday  in  November.  The  intention  of  the 
legislature  to  make  a  corresponding  change  in 
the  code  in  relation  to  the  time  of  holding 
elections  for  count3'  and  township  ofiScers,  is 
sufficiently  manifest  by  the  amendment  of 
1881,  of  section  4109  Political  Code,  and  re- 
pealing sections  4024,  4027  and  4111  of  the 
same  code.  Treadwell  v.  Yolo  County,  62  Cal. 
563. 

The  county  government  act  of  1880  [Stats, 
p.  527],  amending  Political  Code  from  4000  to 
4344,  and  adding  new  sections,  and  which  in- 
cluded an  amendment  of  section  4109,  was 
declared  unconstitutional  in  Leonard  v.  Janu- 
ary, 56  Cal.  1.  Various  grounds  of  unconsti- 
tutionality were  urged  in  the  briefs  of  counsel, 
but  the  decision  does  not  designate  which  or 
how  many  of  such  objections  were  well  taken. 
As  to  the  time  for  holding  elections  in  coun- 
ties,  cities   and  counlie^,  ftVft.^  \?afe"Hartsou 
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Act,"  of  1881  [Stats,  p.  74],  amending  section 
4109  and  repealing  certain  other  sections  of 
the  Political  Code,  causing  said  elections  to 
occur  at  the  same  time  as  the  general  state 
election,  was  held  constitutional  in  Staude  v. 
Election  commisioners,  61  Cal.  313.  Citing 
other  cases  hearing  upon  elections  following 
the  adoption  of  this  constitution,  including 
Barton  v.  Kalloch,  56  Cal.  95.  In  nearly  all 
the  decisions  upon  this  subject  and  embracing 
sections  3,  4,  5,  6  of  this  article  and  others 
bearing  upon  these,  there  are  dissenting  opin- 
ions. 

Section  4.  Senators  shall  be  chosen  for  the 
term  of  four  years,  at  the  same  time  and  places  as 
members  of  the  assembly,  and  no  person  shall  be  a 
member  of  the  senate  or  assembly  who  has  not 
been  a  citizen  and  inhabitant  of  the  state  three 
years,  and  of  the  district  for  which  he  shall  be 
chosen  one  year,  next  before  his  election. 

Const.  1849,  Art.  IV,  Sec.  4. 

A  person  elected  senator  from  two  counties 
comprising  the  fortieth  senatorial  district  con- 
tinues to  hold  his  office  for  the  full  term  not- 
withstanding that  during  the  term,  by  a  re- 
apportionment and  re-districting  of  the  state 
the  fortieth  district  is  created  of  one  of  those 
counties  alone  and  the  person  elected  was  and 
continues  to  be  a  resident  of  the  other  county. 
People  ex  rel  Jennings  v,  Markham,  96  Cal. 
262;  People  v.  same.  Id.  289;  People  v,  Pen- 
degast,  Id.  289;  McPherson  v.  Bartlett,  65  Id, 
577. 
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Section  5.  The  senate  shall  consist  of  forty 
members,  and,  the  assembly  of  eighty  members,  to 
be  elected  by  districts  numbered  as  hereinafter  pro- 
vided. The  seats  of  the  twenty  senators  elected  in 
the  year  eighteen  hundred  and  eighty-two  from 
the  odd  numbered  districts  shall  be  vacated  at  the 
expiration  of  the  second  year,  so  that  one-half  of 
the  senators  shall  be  elected  every  two  years;  pro- 
vided, that  all  the  senators  elected  at  the  fitst  elec- 
tion under  this  constitution  shall  hold  office  for  the 
term  of  three  years. 

Const.  1849,  Art.  IV,  Sec.  5. 

See  People  v.  Pendegast,  96  Cal.  291,  and 
cases  collected  under  sections  1,  2,  4  and  6  of 
this  article. 

Section  6.  For  the  purpose  of  choosing  mem- 
bers of  the  legislature,  the  state  shall  be  divided 
into  forty  senatorial  and  eighty  assembly  districts, 
as  nearly  equal  in  population  as  may  be,  and  com- 
posed 01  contiguous  territory,  to  be  called  senato- 
rial and  assembly  districts.  Each  senatorial  dis- 
trict shall  choose  one  senator,  and  each  assembly 
district  shall  choose  one  member  of  assembly.  The 
senatorial  districts  shall  be  numbered  from  one  to 
forty,  inclusive,  in  numerical  order,  and  the  assem- 
bly districts  shall  be  d umbered  from  one  to  eighty, 
in  the  same  order,  commencing  at  the  northern 
boundary  of  the  state,  and  ending  at  the  southern 
boundary  thereof.  In  the  formation  of  such  dis- 
tricts, no  county,  or  city  and  county,  shall  be  di- 
vided, unless  it  contain  sufficient  population  within 
itself  to  form  two  or  more  districts;  nor  shall  a  part 
of  any  county,  or  of  any  city  and  county,  be  united 
with  any  other  county  or  city  and  county,  in  form- 
ing any  district.  The  census  taken  under  the  di- 
rection of  the  congress  of  the  United  Stat€»,  in  the 
year  one  thousand  eight  hundred  and  eighty,  and 
every  ten  years  thereafter,  shall  be  the  basis  of  fix- 
ing and  adjusting  the  legislative  districts;  and  the 
legislature  shall,  at  its  ^tsI  8eB%\o\i^>iWt  ^A^h. census, 
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adjust  such  districts  and  re-apportion  the  represen- 
tation so  as  to  preserve  them  as  near  equal  in  pop- 
ulation as  may  be.  But  in  making  such  adjust- 
ment no  persons  who  are  not  eligible  to  become  cit- 
izens of  the  United  States,  under  the  naturalization 
laws,  shall  be  counted  as  forming  a  part  of  the  pop- 
ulation of  any  district.  Until  such  districting  as 
herein  provided  for  shall  be  made,  senators  and 
assemblymen  shall  be  elected  by  the  districts  ac- 
cording to  the  apportionment  now  provided  for  by 
law. 

Where  a  county  is  transferred,  under  a  re- 
apportionment, from  an  odd  to  an  even  num- 
bered s&natorial  district  and  so  loses  an  op- 
portunity of  participating  in  an  election,  the 
senator  elected  in  said  even  numbered  district 
before  the  change^  will  hold  oflSce  for  the  full 
term  for  which  he  was  elected.  People  ex  rel 
Snowball  v.  Pendegast,  96  Gal.  289. 

It  was  the  duty  of  the  legislature  of  1881, 
to  have  districted  the  state  into  forty  senato- 
rial districts;  this  not  having  been  done  it  re- 
sults, from  the  last  clause  of  section  6,  article 
IV,  that  the  statute  of  1874,  by  which  the 
state  was  divided  into  twenty-nine  senatorial 
districts,  and  according  to  which  there  were 
twenty  senators  from  the  districts  designated 
by  odd  numbers,  and  twenty  from  the  districts 
designated  by  even  numbers,  remains  in  force 
until  the  legislature  shall  establish  the  forty 
districts  required  by  the  constitution.  The  leg- 
islature of  1883,  districted  the  state  as  required, 
but  the  act  does  not  take  effect  until  1886. 
Twenty  senators  must  therefore  be  elected  in 
1884  from  the  old  odd  numbered  districts,  lo 
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hold  oflBce  for  two  years  only.     McPherson  v, 
Bartlett,  65  Gal.  577. 

Section  7.  Each  house  shall  chose  its  officers, 
and  judge  of  the  qualifications,  elections,  and  re- 
turns of  its  members. 

Const.  1849,  Art.  IV,  Sec.  8. 

Commented  on  in  People  v.  Bingham,  82 
Cal.  238. 

Section  8.  A  majority  of  each  house  shall  con- 
stitute a  quorum  to  do  business,  but  a  smaller  num- 
ber may  adjoifrn  from  day  to  day,  and  may  compel 
the  attendance  of  absent  members  in  such  manner, 
and  under  such  penalties,  as  each  house  may  pro- 
vide. 

Const.  1849,  Art.  IV,  Sec.  9. 

Section  9.  Each  house  shall  determine  the  rule 
of  its  proceeding,  and  may,  with  the  concurrence 
of  two-thirds  of  all  the  members,  elected,  expel  a 
member. 

Const.  1849,  Art.  IV,  Sec.  10. 

Section  10.  Each  house  shall  keep  a  journal  of 
its  proceedings,  and  publish  the  same,  and  the  yeas 
and  nays  of  the  members  of  either  house,  on  any 
question,  shall,  at  the  desire  of  any  three  members 
present,  be  entered  on  the  journal. 

Const.  1849,  Art.  IV,  Sec.  11. 

Commented  on  in  Oakland  Pav.  Co.  v,  Hil- 
ton, 69  Cal.  479,  cited  under  section  1,  article 
XVIII. 

When   the  journals  do   not    aflSrmatively 

show  that  a  particular  thing  was  done,  it  will 

not  be  presumed   that  such   thing   was  not 

done,  and  it  is  not  essential  to  the  validity  of 

a  statute  that   the  ^ouTtva.\^  ^Vvould   aflSrma- 
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tively  show  that  every  act  required  by  the 
constitution  to  be  done  in  the  enactment  of  a 
law  was  in  fact  done.  People  v.  Dunn,  80 
Cal.  211,  and  cases  there  cited. 

Section  11.  Members  of  the  legislature  shall, 
Id  all  cases,  except  treason,  felony  and  breach  of 
the  peace,  be  privileged  from  arrest,  and  shall  not 
be  subject  to  any  civil  process  during  the  session  of 
the  legislature,  nor  for  fifteen  days  next  before  the 
commencement  and  after  the  termination  of  each 
session. 

Const.  1849,  Art.  IV,  Sec.  12. 

Section  12.  When  vacancies  occur  in  either 
house,  the  governor,  or  the  person  exercising  the 
functions  of  the  governor,  shall  issue  writs  of  elec- 
tion- to  fill  such  vacancies. 

Const.  1849,  Art.  IV,  Sec.  13. 

Section  13.  The  doors  of  each  house  shall  be 
open,  except  on  such  occasions,  as  in  the  opinion  of 
the  house,  may  require  secrecy. 

Const.  1849,  Art.  IV,  Sec.  14. 

Section  14.  Neither  house  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  place  other  than  that  in  which 
they  may  be  sitting.  Nor  shall  the  members  of 
either  house  draw  pay  for  any  recess  or  adjourn- 
ment for  a  longer  time  than  three  days. 

Const.  1849,  Art.  IV,  Sec.  15. 

Section  15.  No  law  shall  be  passed  except  by 
bill.  Nor  shall  any  bill  be  put  upon  its  final  pas- 
sage until  the  same,  with  the  amendments  thereto, 
shall  have  been  printed  for  the  use  of  the  members; 
nor  shall  any  bill  become  a  law  unless  the  same  be 
read  ou  three  several  days  in  each  house,  unless,  in 
ease  of  urgeacy,  two-thirds  of  the  house  wYiere> 
such  bill  maj  be  pending  sballf  by  a  vote  oi  yeas 
8Bd  na^s,  ffXs^eflse  with  this  provision.     Any  ¥v\\. 
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may  originate  in  either  house,  but  may  be  amended 
or  rejected  by  the  other;  and  on  the  final  passage 
of  all  bills  they  shall  be  read  at  length,  and  the 
vote  shall  be  by  yeas  and  nays  upon  each  bill  sepa- 
rately, and  shall  be  entered  on  the  journal;  and  no 
bill  shall  become  a  law  without  the  concurrence  of 
a  majority  of  the  members  elected  to  each  house. 

Const.  1849,  Art.  IV,  Sec.  16. 

It  is  no  objection  that  several  bills  were 
included  in  one  resolution  declaring  that  the 
bills  specified  presented  cases  of  urgency. 
People  V.  County  of  Glenn,  100  Cal.4l9. 

Inferior  Courts  are  required  to  be  estab- 
lished in  incorporated  cities  and  towns  by  the 
legislature.  [Art.  VI,  Sec.  1.]  The  legisla- 
ture shall  fix  by  law  the  powers,  duties  and 
responsibilities  of  the  judges  thereof.  [Art. 
VI,  Sec.  13.]  No  law  shall  be  passed  except 
by  bill,  and  all  laws  passed  shall  be  presented 
to  the  governor.  [Art.  IV,  Sees.  15,  16.] 
Section  8,  article  XI,  was  not  intended  to 
authorize  the  creation  of  such  courts  by  a  city 
charter,  approved  by  the  majority  of  the  mem- 
bers elected  to  both  houses.  Such  charters 
must  be  consistent  with  and  subject  to  the 
constitution  and  laws  of  this  state.  [Sec.  8, 
Art.  XI.]  The  police  court  provided  for  in 
the  charter  of  the  city  of  Los  Angeles,  which 
charter  was  enacted  by  a  resolution  of  both 
houses,  and  not  by  bill,  is  not  lawfully  con- 
stituted, and  is  without,  jurisdiction.  The 
judges  thereof  are  not  de  facto  judges.  People 
V.  Toal,  85  Cal.  333. 

Inferior  courts  are  to  be  established  by  the 
Jegialature  [Art.  VI,  Sec.  \\  audi  ^^vt  v^^tia- 
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diction  and  powers  are  to  be  regulated  bylaw. 
[Art.  VI,  Sec.  13.] 

The  constitution  is  not  entirely  consistent 
in  the  employment  of  words,  for  while  it  says 
no  law  shall  be  passed  except  by  bill,  and  by 
section  8,  article  XI,  it  expressly  provides  for 
the  enactment  of  city  charters  by  approval  of 
a  majority  of  the  members  elected  to  each 
house.  Such  charters  are  laws,  and  a  city 
police  court  may  be  created  by  such  law.  Dis- 
senting opinion  of  Beatty,  G.  J.,  in  People  v, 
Toal,  supra. 

It  is  not  necessary  that  the  legislative  jour- 
nals should  show  affirmatively  that  a  bill  and 
its  amendments  were  read  on  three  several 
days,  etc.,  and  in  the  absence  of  a  record  not 
required  by  the  constitution  to  be  kept,  it  will 
be  presumed  that,  in  the  passage  of  a  bill,  the 
legislature  complied  with  all  constitutional 
requirements.     People  v,  Dunn,  80  Cal.  211. 

[This  point  is  raised  in  brief  of  counsel,  but 
not  directly  passed  on  by  the  court,  in  Leon- 
ard V.  January,  56  Cal.  1.] 

The  act  of  January  23,  1880  [Stats,  p.  1], 
directing  the  state  controller  to  transfer  cer- 
tain funds  from  the  general  to  the  school 
fund,  was  only  read  by  title  and  enacting 
clause  on  the  first  two  readings,  and  it  is  held 
that  this  was  not  a  compliance  with  the  con- 
stitutional provision,  and  that  the  act  was  not 
properly  enacted.  Weill  v,  Kenfield,  54  Cal. 
111. 

This  section  is  referred   to  in   concuTnivg^ 
opinion  of  Fox,  J.,  in  Davies  v.  City   oi  Loa 
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Angeles,  86  Cal.  50,  cited  under  section  6, 
article  XI.  Also  in  opinion  by  Thornton,  J., 
in  Oakland  Pav.  Co.  v.  Hilton,  69  Cal.  480, 
512,  considering  an  actual  entry  in  full  in  the 
books  as  mandatory,  and  as  excluding  a  mere 
reference  to  the  matter. 

The  constitution  does  not  require  that  a  bill 
shall  be  read  on  three  several  days  in  each 
house  after  an  amendment  thereof.  Concur- 
ring opinion  in  People  v.  Thompson,  67  Cal. 
630. 

In  Brooks  v.  Fischer,  79  Cal.  173,  it  is  held 
that  a  municipal  charter  framed  and  adopted 
under  the  provisions  of  section  8,  article  XI, 
constitution,  may  be  approved  by  a  concur- 
rent-resolution of  both  houses  of  the  legisla- 
ture, it  being  expressly  held  that  the  legisla- 
ture is  one  thing  and  the  law  making  power 
of  the  state  another;  but  the  legislature  can- 
not enact  laws  in  any  other  mode  than  by 
bill.  A  concurrent  resolution  approving  the 
appointment  by  the  governor  and  surveyor 
general,  of  John  MuUan,  as  an  agent  and 
attorney  to  represent  this  state  in  Washington 
in  the  matter  of  claims  of  thi&  state  against 
the  United  States,  is  not  a  **law,"  and  a  con- 
tract entered  into  with  Mullan  in  pursuance 
of  such  resolution  is  made  '^without  express 
authority  of  law,"  and  the  state  is  not  es- 
topped from  asserting  its  invalidity.  Mullan 
V.  State,  114  Cal.  578. 

Section  16,    Every  bill  which  may  have  passed 

the  legislatuvQ  shall,  belore  it  becomes  a  law,  be 

presented  to  the  governor*,  \i  \i^  «kW^«s^  It^  lie 
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shall  sign  it,  but  if  not,  he  shall  return  it,  with  his 
objections,  to  the  house  in  which  it  originated, 
which  shall  enter  such  objections  upon  the  journal 
and  proceed  to  reconsider  it.  If,  after  such  recon- 
sideration, it  again  pass  both  houses,  by  yeas  and 
nays,  two-thirds  of  the  members  elected  to  each 
house  voting  therefor,  it  shall  become  a  law,  not- 
withstanding the  governor's  objections.  If  any 
bill  shall  not  be  returned  within  ten  days  after  it 
shall  have  been  presented  to  him  (Sundays  ex- 
cepted), the  same  shall  become  a  law  in  like  man- 
ner as  if  he  had  signed  it,  unless  the  legislature,  by 
adjournment,  prevents  such  return,  in  which  case 
it  shall  not  become  a  law,  unless  the  governor, 
within  ten  days  after  such  adjournment  (Sundays 
excepted),  shall  sign  and  deposit  the  same  in  the 
office  of  the  secretary  of  state,  in  which  case  it  shall 
become  a  law  in  like  manner  as  if  it  had  been  signed 
by  him  before  adjournment.  If  any  bill  presented 
bo  the  governor  contains  several  items  of  appropri- 
ation of  money,  he  may  object  to  oi>e  or  more 
items,  while  approving  other  portions  of  the  bill. 
In  such  case  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he 
objects,  and  the  reasons  therefor,  and  the  appro- 
priation so  objected  to  shall  not  take  effect  unless 
passed  over  the  governor's  veto,  as  hereinbefore 
provided.  If  the  legislature  be  in  session,  the  gov- 
ernor shall  transmit  to  the  house  in  which  the  bill 
originated  a  copy  of  such  statement,  and  the  items 
so  objected  to  shall  be  separately  reconsidered  in 
the  same  manner  as  bills  which  have  been  disap- 
proved by  the  governor. 

Const.  1849,  Art.  IV,  Sec.  17. 

A  city  charter  approved  by  the  majority  of 
the  members  elected  to  both  houses,  and  not 
passed  as  a  bill  and  presented  to  the  governor, 
is  ineffectual  as  a  mode  of  establishing  inferior 
courts  in  cities.  Such  courts  can  only  \)ft  fe^- 
i^hlished  bjr  Jaw  passed  as  a  bill.     Peo\)\e 'O. 
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Toal,  85  Cal.  333,  Beattj,  C.  J.,  dissenting,  and 
see  commissioner's  opinion,  23  Pac.  Rep.  203. 
The  section  is  also  referred  to  generally  in 
Oakland  Pav.  Co.  v.  Hilton,  69  Cal.  480; 
Davies  v.  City  of  L.  A.,  86  Id.  60;  Peopled. 
Toal,  85  Id.  337. 

The  governor  may  object  to  one  or  more 
items — not  mandatory.  Nat.  Bank  v.  Supe- 
rior Court,  83  Cal.  494.  As  to  power  of  the 
court  to  go  behind  enrolled  bill  in  order  to 
determine  whether  it  has  been  duly  passed— 
in  People  v.  Dunn,  80  Cal.  213. 

It  was  conceded  in  argument  that  the  gov- 
ernor had  a  discretion  in  the  matter  of  signing 
bills  which  cannot  be  controlled  by  the  courts. 
And  Held,  by  the  court  that  as  the  legislature 
adjourned  without  having  returned  to  it  by 
the  governor  the  bill' proposing  amendments 
to  sections  1,  8,  10,  11,  of  article  XIII,  and 
the  governor  not  having  signed  the  same,  it 
never  became  a  law,  and  the  governor  could 
not  be  compelled  to  issue  his  proclamation 
submitting  said  amendments  to  vote  of  the 
people.  The  legislature  provides  by  bill  for 
the  submission,  not  the  governor,  and  in  this 
instance  the  bill  never  became  a  law.  Hatch 
V.  Stoneman,  66  Cal.  633. 

Section  17,  The  assembly  shall  have  the  sole 
power  of  impeachment,  and  aU  impeachments  shall 
be  tried  by  the  senate.  When  sitting  for  that  pur- 
pose, the  senators  shall  be  upon  oath  or  ailirmation, 
and  no  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  elected. 

Const.  1849,  Art.  IV,  Sec.  18. 
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SxsCTiON  18.  The  governor,  lieutenant-gover- 
nor»  secretary  of  state,  controller,  treasurer,  attor- 
ney-genei^  surveyor-general,  chief  justice  and 
associate  justices  of  the  Supreme  Court  and  judges 
of  the  Superior  Courts,  shall  be  liable  to  im- 
peachment for  any  misdemeanor  in  office;  but 
judgment  in  such  cases  shall  extend  only  to  re- 
moval from  office  and  disqualification  to  hold  any 
office  of  honor,  trust  or  profit  under  the  state;  but 
the  party  convicted  or  acquitted  shall  nevertheless 
be  liable  to  indictment,  trial  and  punishment  ac- 
cording to  law.  All  other  civil  officers  shall  be 
tried  for  misdemeanor  in  office  in  such  manner  as 
the  legislature  may  provide. 

Const.  1849,  Art  IV,  Sec.  19. 

Section  19.  No  senator  or  member  of  assembly 
shall,  during  the  term  for  which  he  shall  have  been 
elected,  be  appointed  to  any  civil  office  of  profit 
under  this  state  which  shall  have  been  created,  or 
the  emoluments  of  which  have  been  increased,  dur- 
ing such  term,  except  eyuch  offices  as  may  be  filled 
by  election  by  the  people. 

Const.  1849,  Art.  IV,  Sec.  20. 

The  summary  proceeding  for  the  trial  of 
civil  officers  for  misdemeanor  in  office  men- 
tioned in  section  772  Penal  Code,  and  the 
manner  of  the  trial  without  a  jury,  is  within 
the  power  of  the  legislature.  Woods  v.  Var- 
num,  85  Cal.  639. 

Section  20.  No  person  holding  any  lucrative 
office  under  the  United  States,  or  any  other  power, 
shall  be  eligible  to  any  civil  office  of  profit  under 
this  state;  provided^  that  officers  in  the  militia,  who 
receive  no  annual  salary,  local  officers,  or  postmas- 
ters whose  compensation  does  not  exceed  five  hun- 
dred dollars  per  annum,  shall  not  be  deemed  to 
hold  lucrative  offices. 

Const  1849,  Art.  lY,  Sec.  21. 
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The  word  eligible  refers  to  the  capacity  to 
hold,  as  well  as  to  be  elected  to  office.  A  per- 
son who  was  dulv  elected  to  a  civil  office  un- 
der  the  state,  and  who  was  eligible  to  be 
elected  and  hold  the  same,  can  no  longer  hold 
it,  after  he  has  accepted  and  become  incum- 
bent of  a  lucrative  federal  office.  People  v, 
Leonard,  73  Cal.  230.  The  section  is  referred 
to  in  construing  section  4,  article  X,  with  ref- 
erence to  salary  and  expenses  of  state  prison 
directors.     People  v.  Chapman,  61  Cal.  263. 

Section  21  No  person  convicted  of  the  embez- 
zlement or  defalcation  of  the  public  funds  of  the 
United  States,  or  of  any  state,  or  of  any  county  or 
municipality  therein,  shall  ever  be  eligible  to  any 
office  of  honor,  trust,  or  profit  under  this  state;  and 
the  legislature  shall  provide,  by  law,  for  the  pun- 
ishment of  embezzlement  or  defalcation  as  a  felony. 

Const.  1849,  Art.  IV,  Sec.  22. 

Section  22.  No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations 
made  by  law,  and  upon  warrants  duly  drawn 
thereon  by  the  controller,  and  no  money  shall  ever 
be  appropriated  or  drawn  from  the  state  treasury 
for  the  use  or  benefit  of  any  corporation,  associa- 
tion, asylum,  hospital,  or  any  other  institution  not 
under  the  exclusive  management  and  control  of  the 
state  as  a  state  institution,  nor  shall  any  grant  or 
donation  of  property  ever  be  made  thereto  by  the 
state;  provided^  that  notwithstanding  anything 
contained  in  this  or  any  other  section  of  this  consti- 
tution, the  legislature  shall  have  the  power  to  grant 
aid  to  institutions  conducted  for  the  support  and 
maintenance  of  minor  orphans,  or  half  orphans,  or 
abandoned  children,  or  aged  persons  in  indigent 
circumstances — such  aid  to  be  granted  by  a  uniform 
rule,  and  proportioned  to  Wie  xiumber  of  inmates  of 
such  respective  inaUtwtioxLS',  proTJxded  JuT\XvtT^  \»\\aA 
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the  state  shall  have  at  any  time  the  ri^ht  to  inquire 
into  the  managfement  of  such  institutions;  provided 
further^  that  whenever  anv  county,  or  city  and 
county,  or  city  or  town  shall  provide  for  the  support 
of  minor  orphans,  or  half  orphans,  or  abandoned 
children,  or  aged  persons  in  indigent  circumstances, 
such  county,  city  and  county,  city  or  town  shall  be 
entitled  to  receive  the  same  pro  rata  appropriations 
as  may  be  granted  to  such  institutions  under  church 
or  other  control.  An  accurate  statement  of  the 
receipts  and  exi)enditures  of  public  moneys  shall  be 
attached  to  and  published  with  the  laws  at  every 
regular  session  of  the  legislature. 

Const.  1849,  Art.  IV,  Sec.  23. 

The  state  possesses  power  to  appropriate 
funds  for  the  celebration  of  the  anniversary 
of  important  events,  and  may  confer  such 
power  on  municipal  corporations.  The  appro- 
priation of  $300,000.00  to  erect  buildings  and 
maintain  exhibit  at  the  world's  fair  Colum- 
bian exposition,  and  providing  such  appropri- 
ation be  disbursed  through  a  commission  to 
be  appointed  by  the  governor,  was  not  uncon- 
stitutional.    Daggett  V.  Colgan,  92  Cal.  53. 

This  section  is  referred  to  in  connection 
with  the  division  of  monies  between  Los 
Angeles  and  Orange  counties,  the  monies 
being  due  under  the  provisions  of  the  act  of 
March  15,  1883  [Stats,  p.  380],  relating  to 
appropriation  of  money  for  the  support  of 
aged  and  indigent  persons.  Orange  Co.  v. 
Los  Angeles  Co.,  114  Cal.  392. 

This  section  is  referred  to  as  in  substance  a 
repetition  of  or  in  unison  with  previous  legis- 
lation of  this  state  in  Ingram  v.  Colgan,  106 

CaL  na 
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Where  there  is  no  other  valid  objection 
against  an  act  of  the  legislature  appropriat- 
ing public  money,  it  is  suJBScient  for  the  act 
to  state  that  officers  thereby  appointed  shall 
receive  a  salary  of  two  thousand  dollars  per 
annum,  payable  monthly  out  of  any  money 
in  the  state  treasury  not  otherwise  appropri- 
ated, without  the  language  "there  is  hereby 
appropriated  the  sum,"  etc.  When  the  legis- 
lature has  clearly  indicated  its  will  as  to  the 
claim  which  is  to  be  paid,  and  the  fund  from 
which  it  is  to  be  paid,  the  constitutional  re- 
quirement is  satisfied,  and  no  particular  form 
of  words  is  essential  to  make  the  appropria- 
tion valid.  The  act  of  1889  [Stats,  p.  421], 
providing  for  the  appointment  of  three  engin- 
eers as  examining  commissioners  of  rivers 
and  harbors,  and  fixing  a  salary  of  two  thou- 
sand four  hundred  dollars  per  annum  for 
each,  payable  monthly,  and  traveling  expenses, 
to  be  paid  out  of  any  money  in  the  state  treas- 
ury not  otherwise  appropriated,  designates 
with  sufficient  clearness  the  amount  to  be 
paid,  and  the  fund  from  which  it  shall  be 
drawn,  to  constitute  an  appropriation.  Hum- 
bert V.  Dunn,  84  Cal.  57. 

It  is  a  general  custom,  but  not  universal  in 
this  state,  in  passing  appropriation  bills  to 
employ  the  words  "appropriated  out  of  any 
money  in  the  treasury  not  otherwise  appro- 
priated;" but  neither  in  the  constitution  nor 
the  codes  is  there  any  requirement  that  such 
act  shaU  specify  the  fund  out  of  which  the 
Hjjprojpriation  shall  be  pa\d,  xvot  Ve^  ^w^\v  ei^ec- 
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ification  usual.  The  act  of  March  14,  1889 
[Stats,  p.  149],  appropriating  the  sum  of 
$100,000  for  the  support  and  maintenance  of 
the  mining  bureau,  is  sufficiently  specific,  and 
is  not  void  because  it  fails  to  designate  on 
what  fund  the  warrant  is  to  be  drawn,  Proll 
V.  Dunn,  80  Cal.  220. 

The  act  of  March  15,  1883  [Pen.  Code,  Sec. 
1388],  providing  for  suspension  of  judgment 
against  criminal  minors,  and  for  their  com- 
mitment to  non-sectarian  charitable  institu- 
tions, and  authorizing  the  court  to  direct  the 
payment  of  a  limited  sum  out  of  the  county 
treasury  of  the  county  where  such  criminal 
proceedings  are  pending  in  favor  of  the  insti- 
tution to  which  the  minor  is  so  committed,  is 
within  the  police  powers  of  the  state,  and  does 
not  involve  any  unconstitutional  appropria- 
tion. If  the  minor  be  sent  to  the  county  jail 
its  expense  would  also  be  paid  from  the  same 
treasury.  Boys'  and  Girls'  Aid  Soc'ety  v. 
Reis,  71  Cal.  627. 

The  act  of  1883  [Stats,  p.  380],  providing 
for  the  sum  of  $100  to  be  paid  to  private  in- 
stitutions maintaining  as  many  as  ten  aged 
indigent  persons,  rendered  the  provisions  of  the 
constitution  self  executing  as  to  such  aid  in 
favor  of  counties,  cities,  towns,  etc.;  and  said 
cities,  counties,  towns,  etc  ,  because  entitled  to 
the  same  pro  rata  whether  they  maintained 
as  many  as  ten  such  persons,  or  more,  or 
whether  they  were  maintained  in  one  building 
or  not.  County  of  Yolo  v.  Dunn,  77  Ca\.  ISS, 
h]]owing San  Francisco   v.  Dunn,  69   Ca\.  1?>. 
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Where  money  has  been  drawn  from  the 
treasury  without  authority  of  law  it  can  be 
recovered  back  again.  People  v.  Chapman, 
61  Cal.  263. 

Section  23.  The  members  of  the  legislature 
shall  receive  for  their  services  a  per  diem  and  mile- 
age, to  be  fixed  by  law,  and  paid  out  of.  the  public 
treasury;  such  per  diem  shall  not  exceed  eight  dol- 
lars, and  such  mileage  shall  not  exceed  ten  cents 
per  mile,  and  for  contingent  expenses  not  exceed- 
ing twenty-five  dollars  for  each  session.  No  in- 
crease in  compensation  or  mileage  shall  take  effect 
during  the  term  for  which  the  members  of  either 
house  shall  have  been  elected,  and  the  pay  of  no 
attache  shall  be  increased  after  he  is  elected  or  ap- 
pointed. 

Const.  1849,  Art.  IV,  Sec.  24. 

Constitutional  and  legislative  provisions  on 
this  subject  have  been  uniform  in  this  state. 
Ingram  v.  Colgan,  106  Cal.  116. 

Section  24.  Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  in  its 
title.  But  if  any  subject  shall  be  embraced  in  an 
act  which  shall  not  be  expressed  in  its  title,  such 
act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  its  title.  No  law  shall  be  re- 
vised or  amended  b^'  a  reference  to  its  title;  but  in 
such  case  the  act  revised  or  section  amended  shall 
be  re-enacted  and  published  at  length  as  revised 
or  amended ;  and  all  laws  of  the  state  of  California, 
and  all  official  writings,  and  the  executive,  legislat- 
ive and  judicial  proceedings  shall  be  conducted, 
preserved  and  published  in  no  other  than  the  Eng- 
lish language. 

Const.  1849,  Art.  IV,  Sec.  25. 

The  amendment  of  a  statute  does  not  have 
tlie  effect  of  repealing  it.     A  second   amend- 
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ment  to  the  same  statute  without  referring  to 
the  first  amendment  operates  as  an  amend- 
ment of  the  statute  as  it  then  exists.  So  held 
with  reference  to  the  amendment  of  the 
"  Vrooman  Act "  of  1893  [Stats,  p.  172],  which 
refers  to  the  original  act  of  1885,  without  re- 
ferring to  it  as  amended  in  1889.  Fletcher  v, 
Prather,  102  Cal.  413. 

And  the  amendment  of  section  2619,  Polit- 
ical Code,  by  act  of  March  30, 1874  [Amended 
Codes,  p.  116],  by  striking  out  the  words  "all 
roads  used  as  such  for  a  period  of  five  years," 
repealed  said  clause  as  to  the  whole  state, 
although  the  amending  act  provided  in  terms 
that  the  amendment  should  apply  only  to 
certain  counties  in  the  state.  Huffman  v. 
Hall,  102  Cal.  26. 

The  subject  of  the  Bank  Commissioners' 
act  [Statp.  1877-8,  p.  740,  and  amendment; 
Stats.  1887-8,  p.  90]  is  sufficiently  expressed 
in  its  title.  It  is  not  necessary  that  the  title 
of  the  act  should  embrace  an  abstract  of  its 
contents.  [Abeel  v.  Clark,  84  Cal.  226;  Ex 
parte  Liddell,  93  Cal.  633.]  People  v.  Superior 
Court,  100  Cal.  105. 

The  act  of  March  14,  1889  [Stats,  p.  168], 
providing  for  street  improvements,  and  mak- 
ing the  warrant,  assessment,  etc.,  prima  facie 
evidence  of  the  regularity  and  correctness  of 
assessments,  does  not  contain  more  than  is 
expressed  in  its  title.  Dowling  v,  Conniff,  36 
Pac.  Rep.  1034,  approving  McDonald  v,  Con- 
niff, 99  Cal.  386,  and  Ferine  v.  Erzgrabet,  10^ 
Cal.  2M 
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The  act  of  March  6,  1889  [Stats,  p.  70],  re- 
lating lo  opening,  widening,  etc.,  of  streets 
expresses  more  in  its  title  than  is  required  by 
the  constitution,  and  is  a  valid  general  law. 
Davies  v.  City  of  Los  Angeles,  86  Cal.  43. 

The  county  government  act,  1883  [Stats,  p. 
300],  suflBciently  expresses  subject  in  its  title. 
Orange  Co.  v.  Harris,  97  Cal.  600. 

The  title  of  the  county  government  act  of 
1883  [Stats,  p.  299],  "to  establish  a  uniform 
system  of  county  and  township  government," 
embraces  but  one  subject,  and  that  subject  is 
sufficiently  expressed  in  the  title.  Longan  v. 
County  of  Solano,  66  Cal.  122. 

The  point  was  raised  in  Leonard  v.  Janu- 
arv,  56  Cal.  1,  that  the  title  of  the  act  of 
April  27,  1880  [Stats,  p.  527],  known  as  the 
county  government  act,  amending  and  repeal- 
ing section  4000  and  others  of  the  Political 
Code,  did  not  express  the  subject.  Other  ob- 
jections were  also  made,  and  the  decision  does 
not  indicate  whether  all  the  objections  raised, 
or  which  of  them  were  sufficient,  but  the  act 
was  declared  unconstitutional. 

There  is  but  one  subject  expressed  in  the 
title  of  the  act  of  March  11,  1889  [Stats,  p. 
Ill],  entitled  "An  act  to  establish  a  state  re- 
form school  for  juvenile  offenders,  and  to 
make  an  appropriation  therefor,"  atid  provid- 
ing for  the  committal  to  such  school  of  any 
boy  or  girl  between  the  ages  of  ten  and  six- 
teen, who  has  been  convicted  of  an  offense 
punishable  by  imprisonment  in  the  county 
jail  or  penitentiary,  and  loi  o^^Ti«»^^ ^\vq\^\v«l- 
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ble  by  imprisonment  in  the  county  jail,  giv- 
ing the  court  discretion  to  commit  the  offender 
to  such  jail.  And  although  such  act  could 
have  been  enacted  as  an  amendment  to  the  ' 
Penal  Code,  it  is  not  void.  Ex  parte  Liddell, 
93  Cal.  633. 

An  act  entitled  "  An  act  amendatory  of  an 
act  for  the  better  protection  of  stockholders  in 
corporations  formed  under  the  laws  of  the 
state  of  California,  for  the  purpose  of  carry- 
ing on  and  conducting  the  business  of  min- 
ing" [Stats.  1874,  p.  866],  required  monthly 
itemized  accounts  or  balance  sheets  to  be 
posted  by  the  directors.  Held,  the  subject  was 
sufficiently  expressed  in  its  title.  Francais  v. 
Somps,  92  Cal.  503.  Citing  People  v,  Parvin, 
74  Cal.  552. 

Information  charging  defendant  with  hav- 
ing in  his  possession  a  lottery  ticket,  and 
Betting  out  a  copy  thereof  in  Chinese  charac- 
ters, without  a  translation  or  allegation  of 
the  meaning  in  English,  is  defective  in  sub- 
stance.    People  V,  Ah  Sum,  92  Cal.  648. 

Section  cited  on  construction  of  statute  in 
Donlon  v.  Jewett,  88  Cal.  534. 

The  statute  of  1889  [Stats,  p.  32],  provid- 
ing for  a  "general"  vaccination  in  the  state, 
and  which,  in  the  body  thereof  related  only  to 
the  vaccination  of  persons  attending  or  desir- 
ing to  attend  the  public  schools,  is  not  local 
or  special  because  applicable  to  a  class  of  per- 
sons, and  the  subject  thereof  is  sufficiently 
expressed  in  its  title.  Abeel  v,  Clark,  H4  Ca\. 
226. 
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The  provision  about  amending  or  revising 
a  law  by  reference  to  its  title  applies  clearly 
to  acts  revisory  or  amendatory  of  former  acts; 
it  does  not  apply  to  an  independent  act. 
When  two  independent  acts  are  incurably  in- 
consistent, the  latter  will  prevail.  Pennie  r. 
Reis,  80  Cal.  266. 

The  title  of  the  act  of  March  7,  1887  [Stats, 
p.  46],  to  prohibit  the  sophistication  and 
adulteration  of  wine  and  to  prevent  fraud  in 
the  manufacture  and  sale  thereof,  embraces 
but  one  subject.  However  numerous  the  sec- 
tions of  an  act  may  be,  if  they  can  be  fairly 
considered  as  falling  within  the  subject  mat- 
ter of  the  legislation,  or  as  proper  methods  for 
the  attainment  of  the  end  sought  by  the  act, 
there  is  no  conflict  with  the  constitutional 
provisions.     Ex  parte  Kohler,  74  Cal.  38. 

The  act  of  April  15,  1880  [Stats,  p.  268], 
"to  amend  section  3481  of  the  Political  Code" 
sufficiently  expresses  the  subject  of  the  act  in 
the  title.     People  v.  Parvin,  74  Cal.  549. 

The  acts  of  March  23,  1880  [Stats,  p.  34], 
to  amend  certain  sections  of  the  Political 
Code,  relating  to  revenue,  sufficiently  ex- 
presses the  subject  in  its  title.  A  title  express- 
ing the  object  of  an  act  to  be  to  "amend  sec- 
tion   "  of  a  named  code,  "relating  to"  a 

particular  object  treated  of  in  the  body  of  the 
act  is  a  compliance  with  the  constitutional 
requirement.  S.  F.  &  N.  P.  R.  R.  v.  State 
Board  of  Equalization,  60  Cal.  12. 

The  act  of  April  23,  1880  [Stats,  p.  389],  to 
promote  drainage  embiaceu  «v3\i\%«X»»  wot  ex- 
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pressed  in  its  title.  The  storage  of  debris 
from  "mining  and  other  operations"  seems  to 
be  the  paramount  object  of  the  act,  to  pro- 
mote drainage  the  subordinate.  Formerly 
this  provision  was  construed  to  be  directory. 
[Washington  v.  Page,  4  Cal.  388.]  It  is  now 
mandatory.  [Sec.  22,  Art.  I,  Const.]  The  act 
is  also  local  by  reason  of  the  provision  in  sec- 
tion 24  thereof,  requiring  all  money  raised 
under  the  act  to  be  applied  to  the  construc- 
tion of  dams  for  impounding  debris  from  the 
mines  specified  and  rectification  of  certain 
river  channels.  [Sec.  25,  Art.  IV,  Const.]  It 
is  further  unconstitut»onal  as  containing  a 
delegation  of  power.  [Art.  Ill  and  Sec.  12, 
Art.  XI,  Const.]  People  v.  Parks,  58  Cal. 
624,  see  concurring  and  dissenting  opinions. 
Doane  v,  Weil,  Id.  334,  decided  on  authority 
of  People  V.  FsLvkB,  supra. 

The  act  of  April  6,  1880  [Stats,  p.  313], 
for  the  refunding  of  county  indebtedness, 
although  it  adds  five  new  sections  to  the  Po- 
litical Code,  is  an  independent  statute,  and  is 
in  no  way  unconstitutional.  University  of 
Cal.  r.  Bernard,  57  Cal.  612. 

Construing  the  object  of  the  act  of  April  16, 
1880  [Stats,  p.  385],  entitled  "an  act  providing 
for  appeals  from  orders  forming  reclamation 
or  swamp  land  districts,''  etc.,  to  be  to  provide 
for  original  and  not  appellate  proceedings,  it 
may  be  admitted  (though  not  decided)  that 
the  title  which  states  the  object  of  the  act  lo 
be  to  provide  for  appeals,  correctly  expressea 
the  object  found  by  construction  in  the  body 
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of  the  act,  not  to  be  to  provide  for  appeals. 
Bixler's  Appeal,  59  Cal.  550. 

As  to  any  subject  embraced  in  the  act  and 
not  expressed  in  its  title,  the  aci  is  void.  Wood 
?•.  Election  Commissioners,  58  Cal.  561,  565. 

The  act  of  April  2,  1880  [Stats,  p.  105]. 
commonly  known  as  the  **Traylor  Act,"  is  not 
a  re-enactment  of  section  1617,  as  amended,  of 
Political  Code,  and  is  not  an  amendment  of 
the  said  code,  and  its  subject  is  not  expressed 
in  its  title.  Earle  v.  Board  of  Education,  55 
Cal.  489. 

The  provision  of  the  former  constitution 
that  a  law  should  embrace  but  one  object 
which  should  be  expressed  in  its  title,  was 
merely  directory.  [Washington  v.  Page,  4  Cal. 
388;  Pierpont  v.  Crouch,  10  Id.  315.]  San 
Francisco  v.  S.  V.  W.  W.,  54  Cal.  571. 

The  prohibition  against  local  or  special 
laws  only  applies  to  prospective  legislation. 
The  act  of  March  25,  1874  [Stats,  p.  614], 
defining  powers  and  duties  of  the  state  board 
of  education  of  Nevada  school  district  was 
valid  when  enacted,  although  section  159  > 
Political  Code,  provided  that  the  number  of 
school  trustees  "except  where  city  boards  are 
otherwise  authorized  by  law,  shall  be  three." 
The  constitution  of  1849  did  not  prohibit  local 
or  special  legislation.  [Meade  v.  Watson,  67 
Cal.  591;  Ex  parte  Burke,  59  Cal.  6.]  Nevada 
School  Dist.  V.  Shoecraft,  88  Cal.  372. 

Section  300  of  Penal  Code,  as  adopted  in 
1872,  (Sunday  law)  was  wot  a  special   law. 
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nor    was   it  otherwise   unconstitutional.     Ex 
parte  Burke,  59  Cal.  6. 

The  legislature  has  the  power  to  determine 
the  number  of  justices  of  the  peace  to  be 
elected  in  incorporated  cities.  [Article  VI, 
section  11.]  There  is  no  limitation  of  this 
power  in  article  XI,  nor  section  25,  article  IV. 
Bishop  V.  City  of  Oakland,  58  Cal.  572. 

The  act  of  April  16,  1880  [Stats,  p.  313], 
for  the  funding  of  county  indebtedness  is  a 
general  law  and  is  not  special  legislation.  Stat- 
utes should  not  be  declared  unconstitutional 
unless  there  is  a  clear  repugnance  between  the 
act  and  the  constitution.  University  of  Cal. 
i\  Bernard,  57  Cal.  612. 

When  a  section  of  the  code  is  ''amended  to 
read  as  follows,"  and  the  amended  section  is 
published  at  length,  without  any  saving  clause 
continuing  the  original  section  in  force  for 
jiny  purpose  or  to  any  extent,  the  effect  is  to 
repeal  the  original  section,  and  it  ceases  to 
have  airy  statutory  force.  Huffman  r.  Hall, 
102  Cal.  31. 

In  the  absence  of  such  a  constitutional  pro- 
vision as  this,  a  section  of  an  act  might  have 
been  amended  in  one  of  four  ways,  without 
disturbing  the  force  of  the  wofds  not  stricken 
out  but  the  objection  to  such  mode  is  that  it 
tends  to  confusion  and  uncertainty,  and  this 
provision  of  the  constitution  was  intended  to 
prevent  such  uncertainty  or  confusion. 
Fletcher  r.  Prather,  102  Cal.  418. 

The  statute  providing  that  the  warrant,  a?»- 
sesBweni  and  diagram  prepared  in  maUei  o\ 
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street  improvements  shall  be  prima  facie  evi- 
dence of  the  regularity  and  correctness  of  the 
assessment,  in  an  action  to  recover  for  the  as- 
sessment is  not  unconstitutional,  and  such 
evidence  will  support  a  judgment  where  de- 
fendant offers  no  evidence.  Dowling  r.  Con- 
niff,  103  Cal.  78. 

The  title  of  the  act  of  April  1,  1878  [Stats, 
pp.  969,  986],  "to  create  the  office  of 
commissioner  of  transportation"  etc.,  suffi- 
ciently expresses  the  scope  and  subject  of  the 
act.  Gieseke  r.  County  of  San  Joaquin,  109 
Cal.  490. 

The  act  of  March  23,  1893  [Stats,  p.  288], 
providing  for  sale  of  franchises  in  municipal- 
ities "and  relative  to  granting  franchises," 
expresses  sufficient  in  its  title  to  embrace  the 
issuance  and  sale  of  franchises  by  counties. 
Thompson  r.  Board  of  Supervisors,  Alameda 
Co.,  Ill  Cal.  654. 

The  provision  requiring  legislative  bills  to 
embrace  but  one  subject,  "which  subject  shall 
be  expressed  in  its  title,"  was  not  intended  to, 
and  does  not  apply  to  municipal  ordinances. 
Ex  parte  Haskell,  112  Cal.  415-421. 

It  is  not  intended  that  the  title  of  an  act 
should  disclose  all  the  details  of  the  act;  it  is 
sufficient  if  it  intelligibly  refers  to  the  subject 
to  which  the  act  applies,  or  which  is  affected 
by  it.     Hellman  v.  Shoulters,  114  Cal.  136. 

The  act  of   March  17,  1801    [Stats,  p.  116], 

purporting  to  amend  the  so  called  Vrooman 

act,  by  adding  other  sections  thereto,  was  not 

in   /act  an   anaendiixeti\,  ol  \\v^  loxtciet  ^^\»^Qr 
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at  most,  only  amended  the  former  act  by  im- 
plication, and  it  cannot  be  held  that  amend- 
ments by  implication  are  within  the  consti- 
tutional requirement  of  section  24,  article  IV. 
Hellman  v.  Shoulters,  114  Cal.  139-149. 

The  act  of  March  28,  1895,  [Stats,  p.  267]  to 
establish  the  fees  of  county,  township  and 
other  officers,  and  of  jurors  and  witness,  so  far 
as  effects  the  provision  requiring  that  at  the 
time  of  filing  the  inventory  in  probate  cases 
an  additional  fee  shall  be  demanded  in 
estates  for  each  one  thousand  dollars  in  ex- 
cess of  three  thousand  dollars,  is  unconstitu- 
tional as  not  being  germane  to  the  object  ex- 
pressed in  the  title  of  the  act.  Fatjo  v. 
Pfister,  117  Cal.  86. 

Section  25.  The  legislature  shall  not  pass  local 
or  special  laws  in  any  of  the  following-  enumerated 
cases,  that  is  to  say : 

First.  Regulating  the  jurisdiction  and  duties  of 
justices  of  the  peace,  police  judges  and  of  consta- 
bles. 

Second.  For  the  punishment  of  crimes  and  mis- 
demeanors. 

Third.  Regulating  the  practice  of  courts  of 
justice. 

Fourth.  Providing  for  changing  the  venue  in 
civil  or  criminal  actions. 

Fifth.     Granting  divorces. 

Sixth.     Changing  the  names  of  persons  or  places. 

Seventh.  Authorizing  the  laying  out,  opening, 
altering,  maintaining,  or  vacating  roads,  highways, 
streets,  alleys,  town  plats,  pai'ks,  cemeteries, 
graveyards,  qv  public  grounds  not  owned  by  the 
state. 

Eighth.    Summoninfr  and    impanneliag    grAi\(\. 

and  petit  Juries,  and  providing  for  their    eoTupcxv- 
satjon. 
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Ninth.  Regulating  county  and  township  busi- 
ness, or  the  election  of  county  and  township  oflB- 
cers. 

Tenth.    For  the  assessment  or  collection  of  taxes. 

Eleventh.  Providing  for  conducting  elections, 
or  designating  the  places  of  voting,  except  on  the 
organization  of  new  counties. 

Twelfth.  Affecting  estates  of  deceased  persons, 
minors,  or  other  persons  under  legal  disabilities. 

Thirteenth.  Extending  the  time  for  the  col- 
lection of  taxes. 

Fourteenth.  Giving  effect  to  invalid  deeds, 
wills  or  other  instruments. 

Fifteenth.  Refunding  money  paid  into  the 
state  treasury. 

Sixteenth.  Releasing  or  extinguishing,  in 
whole  or  in  part  the  indebtedness,  liability,  or  ob- 
ligation of  any  corporation  or  person  to  this  state, 
or  to  any  municipal  corporation  therein. 

Seventeenth.  Declaring  any  person  of  age, 
or  authorizing  any  minor  to  sell,  lease  or  encum- 
ber his  or  her  property. 

Eighteenth.  Legalizing,  except  as  against  the 
state,  the  unauthoriz^  or  invalid  act  of  any  officer. 

Nineteenth.  Granting  to  any  corporation, 
association  or  individual  any  special  or  exclusive 
right,  privilege  or  immunity. 

Twentieth.  Exempting  property  from  taxa- 
tion. 

Twenty-first.    Changing  county  seats. 

Twenty-second.  Restoring  to  citizenship 
persons  convicted  of  infamous  crimes. 

Twenty-third.  Regulating  the  rate  of  inter- 
est on  money. 

Twenty- FOURTH.  Authorizing  the  creation, 
extension  or  impairing  of  liens. 

Twenty-fifth.  Chartering  or  licensing  fer- 
ries, bridges  or  roads. 

Twenty-sixth.  Remitting  fines,  penalties  or 
forfeitures. 

Twenty-seventh.     Providing  for  the  manage- 
nient  of  common  schools. 
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Twenty-eighth.  Creating  oflBces,  or  pre- 
scribing the  powers  and  duties  of  officers  in  coun- 
ties cities,  cities  and  counties,  townships,  election 
or  school  districts. 

Twenty-ninth.  Affecting  the  fees  or  salary  of 
any  oflBcer. 

Thirtieth.  Changing  the  law  of  descent  or 
succession. 

Thirty-first.  Authorizing  the  adoption  or 
legitimation  of  children. 

Thirty-second.  For  limitation  of  civil  or 
criminal  actions. 

Thirty-third.  In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable. 

The  Section  Generally.  A  tax  sale  made 
under  a  local  statute  prior  to  the  adoption  of 
this  constitution  is  not  void  on  the  ground 
that  such  law  contravenes  the  provisions  of 
section  25,  article  IV,  of  this  constitution; 
Rollins  V.  Wright,  93  Cal.  395. 

The  mode  of  exercising  the  power  of  emi- 
nent domain  is  susceptible  of  being  prescribed 
and  governed  by  general  law  applicable  to  all 
persons  alike.  While  the  legislature  is 
authorized  to  classify  municipal  corporations 
for  the  purpose  of  incorporation  and  organi- 
zation, the  mode  of  exercising  the  right  of 
eminent  domain  must  apply  to  all  alike.  It 
is  unconstitutional  to  discriminate  by  apply- 
ing conditions  for  the  exercise  of  this  right  to 
cities  of  fifth  and  sixth  classes,  which  are  not 
made  applicable  to  all  classes.  City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238. 

It  is  clearly  the  intention  to  emancipate 
municipal  governments  from  the  authonly  ^iwdi 
control  formerly  exercised  over  them  by  Wv^ 
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legislature,  and  this,  is  the  more  apparent 
from  the  fact  that  a  charter  iramed  by  free- 
holders and  ratified  by  the  people  cannot  be 
amended  by  the  legislature.  [Sees.  8,  13,  14, 
Art.  XI;  Sec.  25,  Art.  IV.]  People  r.  Hoge, 
55  Cal.  612,  618. 

The  provision  of  the  county  government 
act  of  1893  [Stats,  p.  346],  requiring  the  board 
of  supervisors  of  a  county  from  which  terri- 
tory has  been  taken  in  forming  a  new  county 
to  fix  by  order  the  class  to  which  such  county 
has  been  reduced,,  is  a  general  law  applicable 
to  all  counties  from  which  territory  may  be 
taken  in  creating  new  counties,  and  is  there- 
fore not  prohibited  by  the  constitution.  Kum- 
ler  r.  Board  of  Supervisors,  103  Cal.  395. 

The  term  ''system"  itself  imports  a  unity  of 
purpose  as  well  as  an  entirety  of  operation, 
and  this  section  is  cited  in  connection  with 
section  5,  article  XI,  to  the  effect  that  section 
1645  of  Political  Code,  as  amended  in  1893, 
which  provides  that  in  cities  having  a  board 
of  education  the  city  treasurer  is  to  have  the 
custody  of  the  state  and  county  school  moneys, 
was  unconstitutional  as  special  legislation. 
Bruch  V.  Colombet,  104  Cal.  350. 

Sections  3668  to  3670  of  the  Political  Code 
are  held  not  to  contravene  subdivision  10,  nor 
any  provision  of  section  25  of  article  IV  of 
the  constitution.  The  distinction  between  a 
special  and  a  general  law  may  not  be  capable 
of  being  formulated  in  a  definition  which  will 
be  exhaustive  and  applicable  to  every  case. 
Each  particular  case  pte^eiiled  may  best  be 
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considered  by  taking  into  view  the  purpose 
and  character  of  the  law,  as  well  as  the  indi- 
viduals upon  which  it  is  to  operate.  It  is 
not  required  that  all  laws  passed  by  the  legis- 
lature shall  have  a  uniform  operation  in  every 
part  of  the  state.  Nor  does  the  constitution 
prohibit  legislation  for  different  classes  of  cit- 
izens. People  V.  C.  P.  R.  R.  Co.,  105  Cal.  584. 
See  also  Levy  v,  Superior  Court,  105  Cal.  616. 

Section  410  of  the  Code  of  Civil  Procedure 
is  not  "special"  or  prohibited  legislation  in 
respect  that  it  authorizes  service  of  summons 
by  persons  other  than  the  sheriff,  nor  does  it 
conflict  with  section  4175  of  the  Political  Code 
nor  the  corresponding  provisions  of  the  county 
government  act.  Hibernia  S.  &.  L.  Society,  r. 
Clarke,  110  Cal.  28. 

The  act  of  March  15,  1883  [Stats  p.  370], 
and  amendatory  act  of  1893  [Stats,  p.  59],  re- 
lating to  funding  of  municipal  indebtedness, 
are  in  conflict  with  the  constitutional  provis- 
ions prohibiting  special  legislation,  for  the 
reason  that  such  acts  apply  only  to  cities 
other  than  of  the  first  class.  City  of  Los  An- 
geles r.  Teed,  112  Cal.  323. 

Several  subdivisions  of  section  25  are  re- 
ferred to  in  Currey  r.  Miller,  113  Cal.  645, 
where  it  was  held  that  the  Fee  Bill  of  1895 
was  applicable  to  San  Francisco. 

Under  the  provisions  of  this  section  the  leg- 
islature has  no  power  to  pass   any   local  or 
special  act  directing  money  to  be  paid  out  of 
the    funds    of   any   particular   municipaWl^^ 
whether  the  payment  be  in  satisfaction  ol  atv 
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enforceable  obligation  or  not,  or  whether  the 
claim  be  liquidated  or  unliquidated,  or  be 
judicially  determined  valid  or  not.  The  cases 
of  Stevenson  v.  Colgan,  91  Cal.  649,  and  Ran- 
kin r.  Colgan,  92  Cal.  606,  are  distinguished 
because  those  cases  dealt  with  the  question  of 
control  of  state  funds  as  distinguished  from 
municipal  funds.  Conlin  v.  Board  of  Super- 
visors, San  Francisco,  114  Cal.  606.  And  see 
Conlin  r.  Supervisors,  99  Cal.  17. 

The  act  of  1880  [Stats,  p.  400],  requiring 
mining  corporations  to  post  weekly  reports  of 
their  superintendents,  and  imposing  a  fine  of 
one  thousand  dollars  for  failure  to  comply 
therewith,  is  not  unconstitutional  as  special 
legislation.     Miles  v.  Woodward,  115  Cal.  310. 

The  provisions  of  section  173  of  county  gov- 
ernment act  of  1893  [Stats,  pp.  415,416],  em- 
powering certain  county  officers  in  counties  of 
the  eleventh  class  to  appoint  a  specified  num- 
ber of  deputies,  whose  salaries  are  fixed  by  the 
act,  and  made  payable  out  of  the  county  treas- 
ury, are  not  unconstitutional.  Tulare  Countv 
r.  May,  118  Cal.  305. 

Paragraph  1.  The  act  of  March  7,  1881 
Stats,  p.  75],  creating  an  additional  court, 
cnown  as  the  police  judges  court  No.  2,  in  San 
Francisco,  is  not  in  contravention  of  either 
sections  1,  2,  3,  4,  28  or  29  of  section  25,  arti- 
cle IV,  constitution.  Ex  parte  Jordan,  62 
Cal.  464. 

Paragraph  2.     The  consolidation  act  of  San 

Francisco   conferred  ample  power  upon    the 

supervisors  to  pass  an  OTd\wa.xvQ-fe  tcv^klu^  it  a 
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misdemeanor  to  visit  gambling  places,  and  is 
not  unconstitutional.  The  constitution  only 
prohibits  the  legislature  fr3m  itself  passing 
such  local  laws.  [Distinguishing  Earle  v. 
Board  of  Education,  55  Cal.  489,  declaring  the 
Traylor  act  unconstitutional.]  Ex  parte  Chin 
Yan,  60  Cal.  79. 

Sections  300,  301,  Penal  Code,  as  existing 
ip  1881,  known  as  the'^Sunday  Law,"  are  not 
unconstitutional  as  being  ''special  legisla- 
tion." Ex  parte  Koser,  60  Cal.  177.  [Mc- 
Kinstry,  Sharpstein  and  Ross,  J  J.,  dissenting. 

The  act  of  April  16,  1880  [Stats,  p.  80; 
making  it  a  misdemeanor  for  persons  engagec 
in  the  baking  of  bread  for  sale  to  carry  on  said 
business  between  the  hours  of  6  p.  m.  on  Sat- 
urday and  6  p.  m.  on  Sunday,  is  a  special  law 
and  unconstitutional.  Ex  parte  Westerfield, 
55  Cal.  550. 

The  act  of  1878  [Stats,  p.  953],  providing 
for  sentence  of  persons  convicted  of  felonies  or 
misdemeanors  to  the  house  of  correction  in 
San  Francisco,  is  not  special  or  local  legisla- 
tion, either  as  to  the  punishment  or  as  to 
practice  of  courts.  Ex  parte  Lizzie  Williams, 
87  Cal.  78. 

Prior  to  adoption  of  the  present  constitu- 
tion, section  340  of  the  Penal  Code  prohibited 
pawn  brokers  from  demanding  or  receiving 
more  than  four  per  cent,  per  month  as  inter- 
est. By  amendment  of  1881  the  rate  was  re- 
duced to  two  per  cent,  per  month.  This  restric- 
tion was  held  constitutional  as  a  general  law , 
applicable  uniformly   to   a    certain    cla^s    ol 
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business,  under  the  former  constitution,  in 
several  cases.  [Jackson  v.  Shawl,  and  cases 
there  cited,  29  Cal.  267.J  Held^  the  code  pro- 
vision does  not  violate  subdivisions  2  or  23  of 
section  25,  article  IV,  of  present  constitution. 
Er  parte  Lichenstein,  67  Cal.  359. 

Referred  to  in  Ex  parte  Jordan,  62  Cal.  464. 

Section  310^  of  the  Penal  Code  as  enacted 
in  1895  [Stats,  p.  247,  Palm  Ed.],  which  prc^- 
hibited  barbers  and  hairdressers  from  keep- 
ing open  their  places  of  business  after  12 
o'clock  M.  on  Sundays  and  holidays,  was  de- 
clared violative  of  this  provision,  the  court 
saying  that  in  this  state  Sunday  laws  have 
never  been  upheld  from  a  religious  standpoint, 
but  they  have  been  construed  and  viewed  as 
civil  and  secular  enactments,  and  when  up- 
held as  valid  it  has  only  been  when  they 
could  be  considered  as  a  proper  exercise  of 
the  police  power — for  the  preservation  of 
health  and  good  morals;  and  said  exactment 
was  held  to  be  unconstitutional  as  a  "special" 
law.     Ex  parte  Jentzsch,  112  Cal.  470. 

Paragraph  3.  The  act  of  the  legislature 
[Stats.  1889,  pp.  157, 168]  making  certificate 
of  street  assessment  prima  facie  evidence  is 
constitutional.  McDonald  v,  Conniff,  99  Cal. 
386. 

The  act  of  1871-2  [Stats,  p.  533],  requiring 
plaintiff  in  an  action  for  slander  to  file  an 
undertaking  with  sureties,  and  which  act  was 
passed  at  the  same  session  by  which  the  codes 
were  adopted,  and  subse(|^uent  to  their  adop- 
tion,  18  not  repealed  by  iVie  coxi^\.\\.\i\.\w\^  «.iid 
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is  not  a  local  or  special  law.  Smith  v. 
McDermot,  93  Cal.  421;  citing  Ex  parte 
Burke,  69  Cal.  6;  School  Dist.  v.  Shoecraft, 
88  Cal.  372. 

The  act  of  March  12,  1885  [Stats,  p.  114], 
to  facilitate  the  giving  of  bonds  required  by 
law,  and  authorizing  corporations  to  become 
sole  sureties  on  bonds  and  undertakings,  is  a 
general  law,  and  is  not  void  as  regulating 
the  practice  of  courts  of  justice.  Cramer  v. 
Tittle,  72  Cal.  12. 

The  act  of  March  16, 1864  [Stats,  p.  183], 
relating  to  foreclosing  street  assessments  in 
Sacramento  provided  that  such  actions 
should  be  brought  in  the  name  of  the  people 
of  the  state  of  California.  The  act  is  consti- 
tutional. The  legislature  had  power  to  regu- 
late pleadings  in  that  class  of  actions.  Sul- 
livan V.  Mier,  67  Cal.  264.  [The  decision  is 
not  controlled  by  the  present  constitution.] 

The  provisions  of  section  3670  Political 
Code,  prescribing  form  of  complaint  to  re- 
cover delinquent  railroad  taxes  cannot  con- 
trol the  provisions  of  the  Code  of  Civil  Pro- 
cedure expressly  devoted  to  the  subject  of 
pleading,  and  the  sections  3665  to  and  includ- 
ing 3670  (as  then  existing),  constitute  special 
legislation,  discriminating  in  the  matter- of 
assessing  and  collecting  railroad  taxes,  regu- 
lating practice  of  courts  and  exemption  of 
property  from  taxation.  People  v.  C.  P.  R. 
R.  Co.,  83  Cal.  393. 

The   clause   in   section  four   of  the   ael  ol 
U&rcb  16,  1889 [Stats,  p.  212],  supplemerilaxy 
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to  the  Wright  irrigation  law,  providing  that 
a  motion  for  new  trial  in  a  proceeding  for 
confirmation,  must  be  made  only  on  the 
minutes  of  the  court,  is  in  conflict  with  the 
constitutional  provision  forbidding  special 
legislation  '^regulating  the  practice  of  courts 
of  justice,"  and  destructive  of  the  uniform 
operation  of  a  general  law.  Cullen  v.  Glen- 
dora  Water  Co.,  113  Cal.  504. 

Referred  to  in  Ex  parte  Williams,  87  Cal. 
78  and  Ex  parte  Jordan,  62  Cal.  464. 

Paragraph  4.  Referred  to  in  Ex  parte 
Jordan,  62  Cal.  464. 

Paragraph  7.  A  grant  of  land  to  city  for 
nominal  consideration  used  as  cemetery  on 
condition  that  city  procure  legislative  au- 
thority to  remove  the  bodies,  and  land  then 
to  be  devoted  to  purposes  of  ornamental 
square,  etc.,  Held,  the  condition  precedent  of 
procuring  legislative  authority  was  not  void 
under  section  25  paragraph  7,  since  if  general 
legislation  could  not  be  procured,  it  simply 
made  the  condition  an  impossible  one.  City 
of  Stockton  V.  Weber,  98  Cal.  433. 

The  road  laws  applicable  to  the  several 
counties  remained  in  force  after  the  adoption 
of  the  codes,  and  are  not  subject  to  the  objec- 
tion of  being  special  legislation.  They  were 
in  force  before  the  adoption  of  the  present 
constitution,  and  that  instrument  only  ap- 
plies to  statutes  passed  after  its  adoption. 
Meade  v.  Watson,  67  Cal.  591. 

This  provision  does  not  prohibit  the  enact- 
inentofa.  general  law  undet  Yihlch  bodies  may 
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be  removed  from  cemeteries  or  graveyards. 
Stockton  V.  Weber,  98  Cal.  433.  Under  the 
present  constitution  special  laws  are  prohibi- 
ted in  cases  where  a  general  law  can  be  made 
applicable.  City  of  Pasadena  v.  Stimson,  91 
Cal.  249. 

The  provision  of  section  11  of  article  VI  is 
limited  by  subdivision  7  of  section  25,  article 
IV,  but  the  term  of  oflSce  is  something  dif- 
ferent from  the  powerp,  duties  and  jurisdic- 
tion of  the  officer,  and  there  is  nothing  in  the 
constitution  requiring  that  justices  of  the 
peace  in  cities  should  hold  office  for  the  same 
term  as  township  justices.  Kahn  v.  Sutro, 
114  Cal.  318. 

The  amendment  of  1891  to  the  street  im- 
provement law  [Stat?,  p.  116],  providing  that 
bonds  might  be  issued,  in  the  discretion  of 
the  city  council,  in  payment  for  street  im- 
provements where  the  cost  exceeded  two  dol- 
lars per  front  foot,  being  applicable  alike  to 
all  of  the  cities  to  be  affected  thereby,  is  not 
in  conflict  with  those  provisions  of  the  consti- 
tution requiring  laws  of  a  general  nature  to 
have  a  uniform  operation  and  forbidding 
special  acts  for  certain  purposes.  [The  act 
referred  to  was  repealed  in  1893,  Stats,  p.  38.] 
Hellman  v.  Shoulters,  114  Cal.  139. 

Paragraph  9.  The  act  of  legislature 
amending  county  government  act  [Stats. 
1887,  p.  207],  authorizing  supervisors  in  coun- 
ties of  certain  classes  to  appoint  deputies  for 
county  clerk  and  pay  such  deputies  owl  ol 
countj^  treasury  was   a   delegation  to  sup^T- 
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visors  of  legislative  functions  and  impaired 
the  uniform  operation  of  what  should  be  a 
general  law.  Dougherty  v.  Austin,  94  Cal. 
601,  626;  McFarland  and  Paterson,  J  J.  dis- 
senting. 

The  act  of  March  24,  1876  [Stats.  1875-6, 
p.  461],  is  not  subject  to  the  objection  that  it 
is  an  attempt  by  special  legislation,  to  deprive 
the  supervisors  of  all  discretion  with  respect 
to  a  local  improvement.  People  v.  Bartlett, 
67  Cal.  156.  [There  was  no  constitutional 
inhibition  of  special  legislation  when  the  act 
of  1876  was  passed.] 

The  act  of  March  28,  1878  [Stats,  p.  442], 
requiring  an  applicant  for  saloon  license  in 
San  Francisco  to  first  obtain  consent  of  a  ma- 
jority of  the  police  commissioners  is  unconsti- 
tutional.    Purdy  V.  Sinton,  56  Cal.  133. 

The  amendment  of  1889  [Stats,  p.  232],  to 
the  county  government  act  requiring  license 
taxes  collected  in  any  incorporated  city  or 
town,  under  ordinances  of  supervisors,  or  un- 
der Political  Code,  part  3,  title  7,  chapter  15, 
being  applicable  to  only  counties  of  a  certain 
class,  is  local  and  special  legislation,  and  vio- 
lates section  11,  article  I  of  constitution  and 
paragraphs  9-33  of  article  IV.  Cmnty  of 
San  Luis  Obispo  v.  Graves,  84  Cal.  71. 

Paragraph  10.  Referred  to  in  People  v.  C. 
P.  R.  R.  Co.,  83  Cal,  393. 

The  statute  requiring  assessors   to  collect 

taxes  on  personal  property  at  the  time  of  as- 

sessing,  where  the  tax  is  Tao\.  ^ecvxx^d  by  lien 
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upon  real  property  violates  no  provision  of 
the  constitation.     Rode  v,  Siebe,  119  Cal.  521. 

Sections  162  and  216  of  the  county  govern- 
ment act  of  1895  [Stats,  pp.  1-11],  by  which 
the  county  assessor  of  counties  of  the  second 
class  were  required  to  pay  into  the  county 
treasury  the  percentage  received  on  poll  taxes, 
pergonal  property  taxes  and  the  amounts  al- 
lowed for  returning  names  of  persons  subject 
to  military  duty  is  not  unconstitutional,  but 
is  a  legitimate  provision  regulating  the  com- 
pensation of  officers  under  a  general  classifi- 
cation of  counties  made  for  that  purpose. 
Summerland  v.  Bicknell,  111  Cal.  568. 

Paragraph  11.  The  .  legislature  may  pro- 
vide by  special  act  for  the  organization  and 
fixing  boundaries  of  new  counties,  and  by 
8uch  act  provide  for  submitting  the  question 
to  the  electors  of  the  territory  to  be  embraced 
in  the  proposed  new  county  at  election  to  be 
held  for  that  purpose.  People  v.  McFadden, 
81  Cal.  489. 

Paragraph  18.  Referred  to  in  Peoples.  C. 
P.  R.  R.  Co.,  83  Cal.  393. 

Paragraph  19.  The  act  of  March  30,  1878, 
and  amendment  [Stats.  1887,  p.  90],  known 
as  "Bank  Commissioners  Act,"  is  not  in  con- 
travention of  article  IV,  section  25,  subdi- 
vision 19,  forbidding  local  or  special  laws 
granting  to  any  corporation  special  or  exclu- 
sive rights,  privileges  or  immunities.  People 
r.  Superior  Court,  100  Cal.  105. 

The  act  of  April  3,  1876  [Stats,  p.  792],  to 
legvLlsite  the  practice  of  medicine  and  confer  - 
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ring  certain  powers  upon  the  commission  to 
be  selected  by  the  medical  societies,  is  not  un- 
constitutional. Ex  parte  Johnson,  62  Cal.  263, 
decided  upon  authority  of  Ex  parte  Prazer,  54 
Cal.  94. 

The  sections  of  the  Political  Code  relating 
to  state  harbor  commissioners  including  sec- 
tions 2521-2522,  as  amended  in  1876  and 
1883,  in  delegating  to  the  board  power  to  ap- 
point secretaries,  attorney,  engineer  and 
wharfinger,  fixing  the  term  of  office  of  such 
appointees  and  providing  that  they  may  be 
removed  by  the  board  ac  any  time,  after  due 
investigation  for  cause,  are  not  unconstitu- 
tional as  special  legislation  nor  as  a  delega- 
tion to  the  board  of  legislative  functions.  Ford 
V,  Harbor  Commissioners,  81  Cal.  19;  Beatty, 
C.  J.  and  Works  J.,  dissenting. 

Section  2.S53  of  ihe  Political  Code,  providing 
that  "No  toll-bridge  or  ferry  must  be  estab- 
lished within  one  mile  immediately  above  or 
below  any  regularly  established  ferry  or  toll- 
bridge,"  is  not  in  conflict  with  the  constitu- 
tional provisions  prohibiting  the  passage  of 
special  laws  or  the  granting  of  special  privi- 
leges or  immunities.  Fortain  v.  Smith,  114 
Cal.   494. 

Paragraph  20.  Referred  to  in  People  v,  C. 
P.  R.  R.  Co.,  83  Cal.  393,  and  Fortain  v.  Smith, 
114  Cal.  494. 

Paragraph   27.     The  act   of  April  2,  1880 

[Stats,   p.    105],   commonly    known    as    the 

"TrajJor  Act,"  and  purporting  to  add  a  new 

section — 1618-^to  the  PoWWcaX  GoAa^  relating 
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to  salaries  of  teachers  in  cities  of  one  handred 
thousand  inhabitants  or  more,  is  local  and 
unconstitutional.  The  fixing  of  salaries  of 
teachers  is  a  part  of  the  management  of  pub- 
lic schools.  And  said  act  is  not  an  amend- 
ment of  the  code.  Earle  v.  Board  of  Edu- 
cation, 55  Gal.  489. 

Paragraph  28.  An  act  of  the  legislature  of 
March,  1889  [Stats,  p.  148],  amending  former 
act  incorporating  the  city  of  Sacramento,  and  ^ 
authorizing  the  police  commissioners  to  ap- 
point policemen  for  said  city  not  exceeding  in 
number  thirty,  was  a  special  act  referring  to 
that  city  alone  and  operative  nowhere  else. 
Fifteen  policemen  were  provided  for  the  city 
under  its  former  incorporation  acts  passed 
prior  to  the  new  constitution.  Held,  that  the 
authorization  for  thirty  policemen  was  the 
creation  of  new  oflfices  to  the  extent  of  fifteen, 
and  that  the  act  is  to  this  extent  void.  Far- 
rell  r.  Board  of  Trustees,  85  Cal.  408. 

The  act  of  March  15,  1889  [State,  p.  62], 
creating  police  court  in  city  and  county  of 
San  Francisco,  is  not  unconstitutional,  its 
interest  and  purpose  being  to  add  another 
judge  to  the  courts  already  existing.  Ex  parte 
Lloyd,  78  Cal.  421. 

Referred  to  in  Ford  v.  Harbor  Commission- 
ers, 81  Cal.  19,  and  Ex  parte  Jordan,  62  Cal. 
464. 

Paragraph  29.  The  provision  of  the  county 
government  act  [Sec.  235,  Stats.  1893,  p.  512], 
authorizing  supervisors  to  ascertain  the  num- 
ber «//7<?t?/?y<0  j'n  the  old  county  after  a  i\eYJ 
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county  has  been  created  therefrom,  for  the 
purpose  of  ascertaining  to  what  class  said  old 
county  then  belongs,  is  not  a  grant  of  legislat- 
ive power  to  the  supervisors,  and  the  ascer- 
tainment of  such  fact  is  not  legislation,  hence 
does  not  contravene  the  provision  prohibiting 
special  legislation  concerning  fees  of  officers. 
Kumler  v.  Supervisors,  103  Cal.  395. 

Where  an  act  affecting  salary  or  compensa- 
tion of  an  officer  is  not  void  on  its  face,  the 
•  court  will  not  look  into  evidence  aliunde  to 
determine  its  invalidity.  Rankin  v,  Colgan, 
92  Cal.  606,  citing  Stevenson  v.  Colgan,  91 
Cal.  649. 

The  act  of  March  14,  1891  [Stats,  p.  106], 
readjusting  and  reducing  salaries  of  oflBcers  in 
counties  of  thirty-fifth  class  is  not  a  special  or 
local  law;  it  is  applicable  to  all  counties  of  a 
class  as  made  or  authorized  by  the  constitu- 
tion. Cody  V,  Murphy,  89  Cal.  522,  distin- 
guishing Miller  v.  Kister,  68  Cal.  142,  and  cit- 
ing People  V,  Henshaw,  76  Cal.  444;  Longan 
V.  County  of  Solano,  65  Cal.  125;  Thomason 
r.  Ashworth,  73  Cal.  73. 

There  being  no  act  in  force  providing  for 
salary  of  Supreme  Court  reporter  for  the  period 
from  January  1  to  July  1,  1888,  it  was  compe- 
tent for  the  legislature  in  1883  to  pass  an  act 
providing  compensation  for  that  officer  dur- 
ing said  period.     Smith  v,  Dunn,  64  Cal.  164. 

A  municipal  charter,  approved  by  the  legis- 
lature, could  not  provide  for  increase  of  the 
salary  of  the  justice  of  the  peace  of  the  city  of 
Stockton  by  adding  to  \.\ia\.  office  the  duties 
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theretofore  performed  by  the  city  police  jus- 
tice. First,  because  the  legislature  could  not 
increase  the  salary  of  the  city  justice  during 
his  term,  and  second,  such  legislation  could 
not  be  accomplished  by  a  special  or  local  law. 
Milner  v.  Reibenstein,  85  Cal.  393. 

Numerous  cases  involving  local  legislation 
with  reference  to  salaries,  etc.,  are  collected 
under  section  11,  article  I,  but  for  convenience 
the  following  are  given  with  reference  to  para- 
graph 29,  this  section:  People  r.  Chapman, 
61  Cal.  263;  Miller  v.  Kister,  68  Id.  142;  Lon- 
gan  r.  County  of  Solano,  65  Id,  125;  Thoma- 
8on  V.  Ash  worth,  73  Id.  73;  People  v.  Hen- 
shaw,  76  Id.  444;  Cody  r.  Murphy,  89  /d.522; 
Home  for  Inebriates  v.  Reis,  95  Id.  149. 

The  prohibition  extends  to  the  passing  of 
any  local  or  special  law  creating  offices,  or 
prescribing  the  duties  or  powers  of  officers  in 
counties,  or  affecting  the  fees  or  salary  of  any 
officer.  People  v.  Ferguson,  65  Cal.  288.  It 
seems  that  section  1206,  Code  of  Civil  Proced- 
ure, relating  to  claims  of  laborers,  etc.,  in 
cases  of  executions  and  attachments,  does  not 
conflict  with  any  of  the  orovisions  of  this  sec- 
tion.    Mohle  r.  Tschirch,  63  Cal.  381. 

Referred  to  in  City  of  Pasadena  v.  Stimson, 
91  Cal.  249,  and  County  San  Luis  Obispo  r. 
Graves,  84  Cal.  71. 

The  act  of  the  legislature  of  March  23, 1893 
[Stats,  p.  280],  purporting  to  fix  the  salaries 
of  policemen  and  captains  of  police  in  cities 
of  a  certain  class,  was  held  to  violate  various 
sections  of  the  constitution  as  to  classification 
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of  cities  and  as  to  special   legislation.     Darcy 
V.  Mayor  of  San  Jose,  104  Cal.  644. 

Thft  provisions  of  sections  162  and  216  of 
the  county  government  act  of  1895  [Stats,  pp. 
1-11],  requiring  the  assessors  of  counties  of 
the  second  class  to  pay  into  the  county  treas- 
ury the  percentages  received  on  poll  taxes, 
personal  property  taxes,  and  the  sums  allowed 
for  returning  names  of  persons  subject  to  mil- 
itary duty,  are  not  **special"  legislation,  but 
constitute  a  general  law  applicable  alike  to 
all  counties  of  a  given  class,  which  class  is 
constituted  by  a  general  law  as  authorized  by 
the  constitution,  for  the  express  purpose  of 
regulating  and  fixing  the  compensation  of 
officers.  Summerland  v,  Bicknell,  111  Cal. 
568. 

The  act  of  March  28,  1895  [Stats,  p.  338, 
Palm  Ed.],  is  unconstitutional  in  so  far  as 
relates  to  a  board  of  election  commissioners 
for  cities,  or  cities  and  counties  having  a  pop- 
ulation of  one  hundred  and  fifty  thousand  or 
more.  It  is  a  subject  upon  which  a  general 
law  can  be  made  applicable  and  violates  sub- 
division 33  of  section  25,  article  IV.  [Refer- 
ence is  also  made  to  subdivisions  9,  11  and  28 
of  the  same  section.  And  see  notes  under  sec- 
tion 6,  article  II,  infra. "l  Den  man  v,  Broder- 
ick,  111  Cal.  99. 

Section  310^  of  the  Penal  Code  as  enacted 

in  1895  [Stats,   p.  247],  prohibiting  barbers 

and  hair  dressers  from  keeping  their  places  of 

business  open  after  12  m.  on  Sundays  and  holi- 

days,  18  held  to  violate  aeNet%.\  ^tovisions  of 
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the  constitution,  and  it  is  clearly  indicated 
that  a  general  law  on  the  subject  of  Sunday 
labor  would  have  to  embrace  many  trades  and 
callings,  and  also  that  ^'Sunday  laws,"  from  a 
religious  point  of  view,  are  contrary  to  our 
state  policy,  and  are  upheld  only  when  they 
can  be  considered  as  a  proper  exercise  of  the 
police  power.    Ex  parte  Jentzsch,  112  Cal.  470. 

The  act  of  March  26,1895  [Stats,  p.  115],^ 
providing  for  the  disincorporation  of  munici-* 
pal  corporations  of  the  sixth  class  is  not 
obnoxious  to  subdivision  33  of  section  25  of 
this  article;  the  classification  of  municipali- 
ties being  proper,  and  the  matter  of  disincor- 
poration being  organic  in  nature  rather  than 
functional.     Mintzer  v.  Schilling,  117  Cal.  363. 

It  was  held  that  this  section  was  violated 
by  section  195  of  the  county  government  act 
of  1891  [Stats.  1891,  p.  397],  which  provided 
that  in  counties  of  a  certain  class  the  clerk 
should,  in  addition  to  other  fees,  collect  one 
dollar  for  each  one  thousand  dollars  of  the 
value  of  estates  (in  excess  of  $5000)  in  pro- 
bate proceedings.  BIoss  r.  Lewis,  109  Cal. 
497. 

For  similar  case  respecting  witness  fees  in 
counties  of  twenty-eighth  class  see  Turner  i\ 
County  of  Siskiyou,  109  Cal.  334.  But  col- 
lateral inheritance  tax  is  upheld  in  Fatjo  v, 
Pfister,  117  Cal.  83. 

The  object  of  classifying  municipal  corpo- 
rations according  to  population,  and  forbid- 
ding their  creation  by  special  laws,  was  to 
avoid  the  necessity  of  special  legislation*,  aivd. 
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the  legislature  cannot  pass  laws  touching  the 
organization  and  incorporation  of  municipali- 
ties except  by  conforming  to  the  incorporation 
act.  An  act  prescribing  the  manner  of  pay- 
ing official  fees  in  San  Francisco  radically  dif- 
fering from  the  general  law  elsewhere  appli- 
cable is  special  legislation.  Rauer  v.  Will- 
iams, 118  Cal.  402. 

Section  26.  The  legislature  shall  have  no 
power  to  authorize  lotteries  or  gift  enterprizes  for 
any  purpose,  and  shall  pass  laws  to  prohibit  the 
sale  in  this  state  of  lottery  or  gift  enterprise  tick- 
ets, or  tickets  in  any  scheme  in  the  nature  of  a  lot- 
tery. The  legislature  shall  pass  laws  to  regulate 
or  prohibit  the  buying  and  selling  of  the  shares  of 
the  capital  stock  of  corporations  in  any  stock 
board,  stock  exchange  or  stock  market  under  the 
control  of  any  association.  All  contracts  for  the 
sale  of  shares  of  the  capital  stock  of  any  corpora- 
tion or  association,  on  margin  or  to  be  delivered  at 
a  future  day,  shall  be  void,  and  any  money  paid  on 
such  contracts  may  be  recovered  by  the  party  pay- 
ing it  by  suit  in  any  court  of  competent  jurisdic- 
tion. 

Const.  1849,  Art.  IV,  Sec.  27.     [Lottery.] 

In  action  to  recover  money  alleged  to  have 
been  given  brokers  to  be  used  in  buying  and 
selling  wheat,  the  lower  court  found  all  alle- 
gations of  complaint  untrue  and  all  allega- 
tions of  answer  true.  Held,  it  appearing 
that  appellant  was  not  an  innocent  party  to 
the  transaction,  and  being  in  pari  delicto,  the 
law  leaves  her  where  it  finds  her.  Wymans 
V,  Moore,  opinion  filed  June  26,  1894. 

An  agreement  between  stock  broker  and  his 
customer  by  which  the  \>to\l^t  «u^ree8  to  buy 
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stocks  for  the  customer,  the  broker  advanc- 
ing money  and  charging  commissions  and 
interest  on  money  advanced  and  holding 
stocks  purchased  as  security,  the  customer 
receiving  or  being  charged  with  the  difference 
between  the  buying  and  selling  price  of  the 
stocks,  is  a  contract  for  sale  of  stocks  on  mar- 
gin, and  land  conveyed  by  the  customer  to 
secure  the  broker  for  advances  made  by  the 
broker  may  be  recovered  in  an  action  there- 
for. Cashman  v.  Root,  89  Cal.  374.  Ap- 
proved in  Wetmore  v,  Barrett,  et  aL,  103  Cal. 
246;  Sheehy  v,  Shinn,  103  Cal.  325;  KuU- 
man  v,  Simmens,  104   Cal.  600. 

In  the  concurring  opinion  of  McFarland,  J. 
in  Sheehy  v.  Shinn,  it  is  said,  "The  judiciary 
cannot  avoid  the  consequences  of  a  provision 
of  constitutional  law  which  allows  a  party  to 
a  contract  to  profit  by  it  as  long  as  it  pays, 
and  to  repudiate  it  by  boldly  ignoring  his 
solemn  obligations  as  soon  as  it  begins  to 
show  loss." 

A  contract  between  brokers,  whereby  one 
agrees  to  purchase  and  sell  stock  on  account 
of  the  other,  advancing  money  and  paying 
assessments,  is  not  prohibited  by  this  section; 
it  was  not  a  case  of  sale.  Kutz  v.  Fleisher, 
67  Cal.  93. 

The  construction  of  this  section  does  not 
depend  upon  the  evidence  of  witnesses  in  par- 
ticular cases  as  to  what  the  terms  "on  mar- 
gin, or  to  be  delivered  at  a  future  day," 
mean,  according  to  the  usage  of  brokers  awd 
dealers  in  slocks  during  years   iinmed\a\,e\y 


170  CONSTITUTION  1879. 

preceding  adoption  of  this  constitution.  This 
section  is  self-executing,  and  the  contracts 
designated  are  declared  void.  To  give  effect 
to  the  constitution  it  is  as  much  the  duty  of 
courts  to  see  that  it  is  not  evaded,  as  that  it 
is  not  directly  violated.  Sheehy  v,  Shinn, 
103  Cal.  328. 

Under  this  section  the  legislature  is  pro- 
hibited from  authorizing  lotteries  for  any  pur- 
pose, and  the  section  is  mandatory  upon  it  to 
pass  laws  prohibiting  the  sale  of  tickets  for 
anything  in  the  nature  of  a  lottery.  Sec- 
tions 319  to  32G,  Penal  Code,  and  the  ordi- 
nance of  San  Francisco  making  it  a  misde- 
meanor for  any  one  to  have  a  lottery  ticket 
in  his  possession  are  in  consonance  with  this 
mandate.  All  such  laws  should  have  a  liberal 
construction  with  a  view  to  carry  out  the 
constitutional  policy.  Collins  v.  Lean,  68 
Cal.  284. 

Section  27.  When  a  congressional  district  shall 
be  composed  of  two  or  more  counties,  it  shall  not 
be  separated  by  any  county  belonging  to  another 
district.  No  county,  or  city  and  county,  shall  be 
divided  in  forminjj  a  congressional  district  so  as  to 
attach  one  portion  of  a  i^ounty,  or  (dty  and  county, 
to  another  county,  or  city  and  county,  except  in 
cases  jvhere  one  county,  or  city  and  county,  has 
more  population  than  the  ratio  required  for  one  or 
more  congressmen;  but  the  legislature  may  divide 
any  county,  or  city  and  county,  into  as  many  con- 
gressional districts  as  it  may  be  entitled  to  by  law. 
Any  county,  or  city  and  county,  containing  a  pop- 
ulation greater  than  the  number  required  for  one 
congivssional  district,  shall  bo  formed  into  one  or 
i22cy/v  rong/essional  districts,  according  to  the  pop- 
idation    thei'eof,    and  any  Yvift\(\.\x^,  «»ilt^r    forming 
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such  district  or  districts,  shall  be  attached  by  com- 
pact adjoining  assembly  districts,  to  a  contiguous 
county  or  counties,  and  form  a  congressional  dis- 
trict. In  dividing  a  county,  or  city  and  county, 
into  congressional  districts  no  assembly  district 
shall  be  divided  so  as  to  form  a  part  of  more  than 
one  congressional  district,  and  every  such  congres- 
sional district  shall  be  composed  of  compact  con- 
tiguous assembly  districts. 

Const.  1849,  Art.  IV,  Sec.  30. 

Section  28.  In  all  elections  by  the  legislature 
the  members  thereof  shall  vote  viva  voce,  and  the 
votes  shall  be  entered  on  the  journal. 

Const.  1849,  Art.  IV.  Sec.  38. 

This  section  is  referred  to  in  Oakland  Pay. 
Co.  V.  Hilton,  69  Gal.  512,  where  it  is  said  to 
be  mandatory  that  an  actual  entry  in  the 
minutes  should  be  made  of  such  matters  as 
are  directed .  to  be  entered  in  sections  10,  15, 
16,  28  of  this  article.  In  People  v.  Dunn,  80 
Cal.  211,  it  is  said,  the  question  as  to  the 
power  of  the  court  to  go  behind  the  enrolled 
bill  in  order  to  determine  from  the  journals 
of  the  two  houses  whether  the  bill  was 
properly  passed  or  not  is  not  presented,  but 
it  is  decided  that  the  position  that  every  act 
not  shown  by  the  journals  to  have  taken 
place  must  be  presumed  not  to  have  been 
done,  is  not  tenable.  See  cases  given  under 
section  15,  this   article. 

Section  29.  The  general  appropriation  bill 
shall  contain  no  item  or  items  of  appropriation 
other  than  such  as  are  required  to  pay  the  salai'ies 
of  the  state  officers,  the  expenses  of  the  govern- 
ment, and  of  the  institutions  under  the  exclusive 
control  and  management  of  the  state. 
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The  act  of  March  13,  1883  [Stats,  p.  292], 
making  appropriation  for  salary  of  Supreme 
Court  reporter  is  valid.  Smith  v,  Dunn,  64 
Cal.  164. 

That  no  money  can  be  drawn  from  the 
treasury  except  in  consequence  of  appropria- 
tion made  by  law,  and  warrant  of  controller, 
and  that  when  drawn  without  authority  of 
law,  it  may  be  recovered  back.  People  v. 
Chapman,  61  Cal.  263.     [Sec.  22,  Art.  IV.] 

The  act  of  March  14,  1889  [Stats,  p.  149], 
appropriating  one  hundred  thousand  dollars 
to  maintain  a  mining  bureau  is  constitutional. 
ProlH'.  Dunn,  80   Cal.  220.     [Sec.  22,    Art. 

IV.] 

The  remedy   given  is  a   recovery  of   money 

paid  on  a  void  contract.  There  is  no  distinc- 
tion to  be  made  between  money  paid  under  a 
contract  declared  void  by  the  constitution 
and  that  paid  under  any  other  void  contract. 
Rued  V.  Cooper,  109  Cal.  692. 

The  mere  production  of  a  receipt  in  full 
upon  a  settlement  of  account,  consisting  of 
dealings  under  contract  for  purchase  and  sale 
of  stock  upon  margin,  without  proof  of  agree- 
ment to  settle  the  right  to  recover  the  moneys 
illegally  paid,  does  not  sustain  a  defense  of 
accord  and  satisfaction.  Rued  v.  Cooper,  119 
Cal.  465. 

It  is  conceded  that  an  office  cannot  be  cre- 
ated   by    the   general   appropriation  bill,  but 
provision  may  be  contained  therein  for  pay- 
inent  of  salary  of  an  expert  to  be  employed  by 
the  state  board   oi  examm^x^.    Such  appro- 
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priation  does  not  create  an  office.  The  expert 
was  an  employee  and  not  an  officer,  and  his 
employment  was  within  the  scope  of  the  gen- 
eral powers  of  the  board.  The  question  would 
be  the  same  if  the  board  had  employed  the 
expert  before  the  appropriation  and  the  ap- 
propriation had  been  afterward  made,  but  the 
amount  of  his  compensation  would  depend 
upon  the  legislative  will.  Lewis  v,  Colgan, 
115CaL  531. 

The  legislature  is  forbidden  to  pass  any 
local  or  special  law  affecting  the  fees  or  salary 
of  any  officer.     Dwyer  v,  Parker,  115  Cal.  546. 

Section  30.  Neither  the  legislature,  nor  any 
county,  city  and  county,  township,  school  district, 
or  other  municipal  corporation,  shall  ever  make  an 
appropriation,  or  pay  from  any  public  fund  what- 
ever, or  grant  anything  to  or  in  aid  of  any  religious 
sect,  church,  creed,  or  sectarian  purpose,  or  help 
to  support  or  sustain  any  school,  college,  university. 
hospital  or  other  institution  controlled  by  any  re- 
ligious creed,  church,  or  sectarian  denomination 
whatever;  nor  shall  any  grant  or  donation  of  per- 
sonal property  or  real  estate  ever  be  made  by  the 
state,  or  any  city,  city  and  county,  town,  or  other 
municipal  corporation  for  any  religious  creed, 
church,  or  sectarian  purpose  whatever;  provided, 
that  nothing  in  this  section  shall  prevent  the  legis- 
lature granting  aid  pursuant  to  section  twenty-two 
of  this  article. 

Section  31.  The  legislature  shall  have  no  power 
to  give  or  to  lend,  or  to  authorize  the  giving  or 
lending,  of  the  credit  of  the  state,  or  of  any  county, 
city  and  county,  city,  township,  or  other  political 
corporation  or  subdivision  of  the  state  now  existing, 
or  that  may  be  hereafter  established,  in  aid  of  or 
to  any  person,  association,  or  corporation,  ^w^ietiYieY 
TO-umcipa)  or  otherwise,    or  to  pledge  tlie  cve(i\X» 
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thereof,  in  any  manner  whatever,  for  the  payment 
of  the  liahilities  of  any  individual,  association, 
municipal  or  other  corporation  whatever;  nor  shall 
it  have  power  to  make  any  gift,  or  authorize  the 
making  of  any  gift,  of  any  public  money  or  thing 
of  value  to  any  individual,  municipal  or  other  cor- 
poration whatever,  provided  that  nothing  in  this 
section  shall  prevent  the  legislature  granting  aid 
pursuant  to  section  twenty -two  of  this  article; 
and  it  shall  not  have  power  to  authorize  the 
state,  or  any  political  subdivision  thereof,  to 
subscribe  for  stock,  or  to  become  a  stockholder  in 
any  corporation  whatever. 

Courts  take  judicial  notice  of  fact  that  under 
statutory  requirements,  all  contracts  for  street 
improvements  in  San  Francisco  contain  ex- 
press conditions  that  in  no  case  will  that 
municipality  be  liable  for  any  portion  of 
expense  of  said  work,  or  any  delinquency  of 
persons  or  property  assessed.  Held,  the  act 
of  1891  [Stats,  p.  518],  directing  supervisors 
to  pay  one  C,  an  amount  unpaid  on  con- 
tracts for  improvement  of  public  streets  for 
which  he  has  not  been  able  to  obtain  compen- 
sation according  to  the  mode  of  procedure  in 
such  cases  made  and  provided  by  statute, 
shows  on  its  face  a  gift  of  public  money  and  is 
void.  Conlin  v.  Board  of  Supervisors,  99  Cal. 
17. 

A  legislative  appropriation  for  the  benefit 
of  sufferers  by  the  Tia  Juana  flood,  is  upon  its 
face  a  gift  and  void.  Patty  v.  Colgan,  97  Cal. 
251. 

Where  an  act  of   the   legislature  does   not 

show  upon  its  face  that  it  appropriates  money 

as  a  gift,  evidence  aliunde  tn\V\  xio\.  Vi^  received 
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on  petition  for  mandate  for  the  purpose  of  de- 
termining that  it  is  intended  as  a  gift.  Steven- 
son V,  Colgan^Ol  Gal.  649.  And  when  such  act 
purports  only  to  provide  compensation  for  an 
officer,  evidence  aliunde  will  not  be  received 
to  show  that  the  appropriation  is  for  a  pro- 
hibited purpose.  Rankin  v.  Colgan,  92  Cal. 
606.  In  passing  upon  the  constitutionality 
of  a  statute,  only  the  facts  ap'^earing  upon 
the  face  thereof,  together  with  such  matter  as 
is  taken  judicial  notice  of,  will  be  considered; 
and  averments  of  facts,  aliunde  in  the  plead- 
ings will  not  be  considered.  After  the  occur- 
rence of  an  injury  to  a  servant  of  the  state, 
the  state  cannot  assume  liability  therefor.  It 
Alight  assume  such  liability  by  a  general  law 
enacted  prior  to  such  injury.  A  statute  appro- 
priating money  to  an  individual  in  payment 
of  a  claim  for  damages  resulting  from  per- 
sonal injuries  received  by  him  while  in  the 
employ  of  the  state,  imports  a  gift  and  such 
appropriation  is  void.  Bourn  v.  Hart,  93  Cal. 
321. 

To  constitute  a  gift  by  the  legislature, 
within  the  inhibition  of  the  constitution,  there 
must  be  a  gratuitous  transfer  of  the  property 
of  the  state;  made  voluntarily  and  without 
consideration.  The  act  of  the  legislature 
[Stats.  1889,  p.l42],  providing  for  the  purchase 
of  the  lease  of  the  Yosemite  and  Wawona  road 
and  making  an  appropriation  therefor  is  not 
a  gift.  Yosemite  S.  <fe  T.  Co.  v.  Dunn,  83  Cal. 
2G4. 

The  legislature  has  no   authority  lo  voV^ 
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extra  compensation  to  watchmen,  porters, 
pages,  etc.,  for  services  already  rendered.  Rob- 
inson V.  Dunn,  77  Cal.  473. 

The  legislature  has  no  power  to  create  a 
liability  against  the  state  for  any  past  acts  of 
negligence  on  the  part  of  its  officers.  In  the 
absence  of  a  statute  by  which  the  state  volun- 
tarily assumes  such  liability,  the  state  is  not 
liable  in  damages  for  negligence  of  an  officer 
in  discharge  of  official  duty.  (Case  where 
state  is  held  liable  by  reason  of  contractual 
obligations.)  Chapman  v.  State,  104  Cal.  693. 

"Gift"  and  **bounty"  and  "reward"  defined 
in  Ingram  v,  Colgan,  106  Cal.  124,  and  "ap- 
propriation" is  defined  in  same  case,  pages  116, 
117,  where  it  is  also  held  that  the  act  of  1891 
providing  for  a  bounty  to  be  paid  for  coyote 
scalps  did  not  make  an  appropriation  but  was 
only  a  promise  by  the  state  to  pay  the  bounty, 
and  merely  pledged  the  good  faith  of  the  gov- 
ernment to  make  an  appropriation  for  the 
purpose. 

The  act  of  February  28,  1893  [Stats,  p.  57], 
providing  for  payment  of  interest  coupons  and 
interest  thereon  of  certain  Indian  war  bonds  is 
retroactive  and  void. 

Section  1917  of  the  Civil  Code  does  not 
apply  to  the  state,  and  the  state  is  not  liable 
to  pay  interest  on  its  debts,  unless  its  consent 
to  do  so  has  been  manifested  by  an  act  of  the 
legislature,  or  some  lawful  contract  executed 
bj  its  officers.  The  purpose  of  the  act  in 
question  is  a  "gift"  in  so  iwT  as  it  relates  to 
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interest  on  the  coupons  after  their  maturity. 
Molineux  v.  State  of  California,  109  Cal.  380. 

The  credit  of  a.  county  cannot  be  pledged 
for  the  payment  of  the  liabilties  of  a  munici- 
pal or  other  corporation.  The  county  cannot 
be  made  to  refund  taxes  illegally  collected  for 
a  school  district;  the  county  is  not  given  any 
recourse  against  the  school  district.  Pac. 
Mut.  Life  Ins.  Co.  v.  County  of  San  Diego, 
112  Cal.  314.  See  also  Elberg  v.  County  of 
San  Luis  Obispo,  112  Cal.  316. 

It  is  assumed  that  a  contract  by  a  munici- 
pal corporation  to  pay  money  to  any  person 
or  corporation  to  secure  the  construction  of 
a  railroad  would  be  void.  Higgins  v,  San 
Diego  Water  Co.,  118  Cal.  546. 

Section  32.  The  leg"islature  shall  have  no  power 
to  grant  or  authorize  any  county  or  municipal 
authority  to  grant  any  extra  compensation  or  allow- 
ance to  any  public  officer,  agent,  servant  or  con- 
tractor, after  service  has  been  rendered,  or  a  con- 
tract has  been  entered  into  and  performed,  in  whole 
or  in  part,  nor  to  pay,  or  to  authorize  the  payment 
of,  any  claim  hereafter  created  against  the  state, 
or  any  county  or  municipality  of  the  state,  undei* 
any  agreement  or  contract  made  without  exprcv^s 
authority  of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and  void. 

An  act  appropriating  ten  thousand  dollars 
to  A.  J.  Bourn,  a  state  prison  guard  who  lost 
an  arm  while  in  discharge  of  his  duties,  and 
acting  under  orders  of  his  superior  officers,  is 
unconstitutional.  Bourn  v.  Hart,  93  Cal.  321, 
approving  Stevenson  v.  Colgan,  91  Id,  649,  \.o 
the  effect  that  the  constitutionality  oi  a  alaV- 
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lite  must  be  determined  bv  the  court  from 
what  appears  on  its  face,  when  considered 
with  reference  to  matters  -judicially  noticed 
by  the  court.  In  Rankin  v.  Colgan,  92  Id, 
606,  it  is  held  that  where  an  act  providing 
compensation  for  an  officer  does  not  appear 
invalid  on  its  face,  evidence  outside  the  record 
will  not  be  received  on  petition  for  mandamus 
to  show  that  the  appropriation  is  one  prohib- 
ited by  the  constitution. 

The  act  oi  March  4,  1889  [Stats,  p.  66],  pro- 
viding a  police  relief  and  pension  fund,  does 
not  grant  extra  compensation.  Pennie  v. 
Reis,  80  Cal.  266. 

A  resolution  of  the  senate  making  an  extra 
allowance  to  pages,  porters,  watchmen,  etc., 
for  services  already  performed,  is  void,  either 
as  a  gift  or  as  extra  compensation.  Robinson 
V.  Dunn,  77  Cal.  473. 

The  act  of  April  23,  1880  [Stats,  p.  389], 
to  promote  drainage,  was  declared  unconstitu- 
tional in  People  v.  Parks,  58  Cal.  624.  Claims 
against  the  state  having  been  justly  incurn.'d 
under  said  act,  prior  to  its  being  held  uncon- 
stitutional, the  legislature  had  power  to  pass 
the  act  of  March  10,  1885  [Stats,  p.  78],  ap- 
propriating money  to  pay  said  claims.  Mil- 
ler V.  Dunn,  72  Cal.  462. 

A  contract  between  the  supervisors  and  a 
district  attorney,  by  which  the  latter  is  en- 
gaged, for  a  compensation,  to  attend  to  a  suit 
against  the  county,  which  is  to  be  tried  after 
his  term   of  office  expires,   and   in   another 
county,  is  not  an  allowance  oi  ftTL\,t«L  c^mpen- 
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sation.  Jones  v.  Morgan,  67  Cal.  808,  and  see 
Smith  V.  Dunn,  64  Cal.  164.  [Par.  29,  Sec. 
25,  Art.  IV.] 

Rankin  v.  Colgan  is  approved  in  Lewis  v. 
Colgan,  115  Cal.  534.  The  power  of  the  har- 
bor commissioners  to  employ  an  architect,  by 
reason  of  their  general  authority  to  erect  a 
building,  is  sustained  in  Bateman  v.  Colgan, 
111  Cal.  588,  and  the  power  of  a  county  board 
of  supervisors  to  employ  an  expert  is  sus- 
tained in  Harris  v.  Gibbins,  114  Cal.  418. 
The  power  in  these  several  cases  is  rested 
upon  the  rule  that  in  addition  to  powers  ex- 
pressly given  by  statute,  every  board  or  offi- 
cer possesses,  by  implication,  such  additional 
powers  as  may  be  necessary  for  the  due  and 
eflBcient  exercise  of  the  powers  expressly  given 
or  as  may  be  fairly  implied  from  the  statute 
granting  the  powers.  Such  cases  are  to  be 
distinguished  from  those  of  Modoc  County  v, 
Spencer,  108  Cal.  498,  and  El  Dorado  County 
V.  Meiss,  100  Cal.  268,  in  the  latter  of  which 
cases  there  was  an  infraction  of  the  express 
inhibition  contained  in  section  5  of  article  XI 
of  the  constitution. 

In  Miller  v.  Dunn,  72  Cal.  462,  it  is  decided 
that  an  act  of  the  legislature  passed  in  due 
form,  but  unconstitutional  in  its  substance, 
could  nevertheless  be  treated  as  a  "law"  in  the 
sense  that  it  would  support  an  appropriation 
to  pay  for  the  work  done  under  color  of  its 
authoritv  and  before  its  invalidity  had  been 
declared  by  the  courts.  In  Brooks  ij.EVscVv^t^ 
79  CbI  178,  it  18  held  that  a  municipaV  c\xtxx- 
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ter,  framed  by  a  board  of  freeholders  under 
section  8,  article  XI,  constitution,  may  be  ap- 
proved by  a  concurrent  resolution  of  both 
houses  of  the  legislature,  because  only  the 
"assent"  of  the  legislature  is  required,  it  being 
expressly  held  that  the  legislature  is  one 
thing  and  the  law  making  power  of  the  state 
is  another;  but  those  cases  are  not  authority, 
for  the  proposition  that  the  legislature  can 
enact  *^laws"  in  any  other  mode  than  by  bill. 
A  concurrent  resolution  approving  the  ap- 
pointment of  John  Mullan  by  the  governor 
and  surveyor  general,  as  agent  and  attorney 
to  represent  this  state  in  Washington  in  the 
matter  of  the  claims  of  this  state  against  the 
United  States,  is  not  a  law,  and  a  contract 
entered  into  with  Mullan  in  pursuance  of 
such  resolution  is  made  *'  without  express 
authority  of  law,"  and  the  state  is  not  estopped 
from  denying  its  validity.  Mullan  v.  State, 
114  Cal.  578. 

Section  33.  The  legislature  shall  pass  laws  for 
the  regulation  and  limitation  of  the  charges  for 
services  performed  and  commodities  furnished  by 
telegraph  and  gas  corporations,  and  the  charges 
by  corporations  or  individuals  for  storage  and 
wharfage,  in  which  there  is  a  public  use;  and  where 
laws  shall  provide  for  the  selection  of  any  person 
or  officer  to  reg-ulate  and  limit  such  rates,  no  such 
person  or  officer  shall  be  selected  by  any  corpora- 
tion or  individual  interested  in  the  business  to  be 
regulated,  and  no  person  shall  be  selected  who  is 
an  officer  or  stockholder  in  any  such  corporation. 

Primary  elections  is  a  subject  upon   which 
A  general  law   having  a  uniioxixi  oi^^ration 
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may  be  passed,  and  such  a  law  being  made 
applicable  to  only  two  classes  of  counties  is 
special  and  unconstitutional.  [ Primary  Elec- 
tion Law  of  1895,  Stats,  p.  207.1  Marsh  r. 
Supervisors  Los  Angeles  County,  111  Cal.  370. 
See  also  Gett  v.  Supervisors  Sacramento,  111 
Cal.  367. 

Section  34.  No  bill  making  an  appropriation 
of  money,  except  the  general  appropriation  bill, 
shall  contain  more  than  one  item  of  appropriation, 
and  that  for  one  single  and  certain  purpose  to  be 
therein  expressed. 

An  act  [Stats.  1891,  p.  283]  to  encourage 
the  cultivation  of  ramie,  to  provide  a  bounty 
for  ramie  fibre,  to  make  an  appropriation 
therefor,  to  appoint  a  state  superintendent 
and  make  appropriation  for  his  salary, 
contains  two  distinct  items  of  appropriation, 
for  expressly  different  special  purposes,  and 
is  invalid.     Murray   v.   Colgan,  94   Cal.  435. 

The  act  of  1889  [Stats,  p.  69],  appropriating 
money  for  building  site  and  erection  thereon 
of  home  for  feeble  minded  children,  contains 
but  one  item  for  one  purpose.  People  v.  Dunn, 
80  Cal.  211. 

Section  35.  Any  person  who  seeks  to  inllucnco 
the  vote  of  a  member  of  the  legislature  by  bribery, 
promise  of  reward,  intimidation,  or  any  other  dis- 
honest means,  shall  be  guilty  of  lobbying,  which  is 
hereby  declaimed  a  felony;  and  it  shall  be  the  duty 
of  the  legislature  to  provider  l)y  law,  foi*  tho  punish- 
ment of  this  crime.  Any  mi^mlxM*  of  thel(»gisUituro, 
who  shall  be  infhienced  in  his  vote  or  action  upon 
any  matter  pending  hefore  the  logislaUwe  by  'd-^'S 
i-eward,    or  promiso    of  future    reward    ti\\a\\  \ivci 
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deemed  guilty  of  a  felony,  and  upon  convic- 
tion thereof,  in  addition  to  such  punishment 
as  may  be  provided  by  law,shall  be  disfran- 
chised, and  forever  disqualified  from  holding 
any  office  or  public  trust.  Any  person  may  be 
compelled  to  testify  in  any  lawful  investigation  or 
judicial  proceeding  against  any  person  who  may  be 
charged  with  having  committed  the  offense  of  brib- 
ery or  corrupt  solicitation,  or  with  having  been 
influenced  in  his  vote  or  action,  as  a  member  of  the 
legislature,  by  reward,  or  promise  of  future  reward, 
and  shall  not'  be  permitted  to  withhold  his  testi- 
mony upon  the  ground  that  it  may  criminate  him- 
self or  subjeot  him  to  public  infamy ;  but  such  tes- 
timony shall  not  afterwards  be  used  against  him  in 
any  judicial  proceeding,  except  for  perjury  in  giv- 
ing such  testimony. 

Services  rendered  by  an  attorney  at  law  in 
endeavoring  to  persuade  members  of  the  legis- 
lature to  vote  or  to  act  favorably  upon  a  bill 
introduced  in  the  interest  of  a  client,  when  no 
secret,  unfair,  or  dishonest  means  are  em- 
ployed, is  not  lobbying  in  the  sense  prohib- 
ited by  the  constitution.  Foltz  v.  Cogswell, 
86  Cal.  542. 


ARTICLE   V. 

EXECUTIVE  DEPARTMENT. 

* 

Section  1.  The  supreme  executive  power  of 
this  state  shall  be  vested  in  a  chief  magistrate,  who 
shall  be  styled  the  governor  of  the  state  of  Califor- 
nia. 

Const.  1849,  Art.  V,  Sec.  1. 

See   Staude  v.   Election  Commissioners,  61 
Cal  322,  cited  under  Art.  Ill, 
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Section  2.  The  governor  -shall  be  elected  by 
the  qualified  electors  at  the  time  and  places  of  vot- 
ings for  members  of  the  assembly,  and  shall  hold 
his  oflBce  four  years  from  and  after  the  first  Mon- 
day after  the  first  day  of  January  subsequent  to 
his  election,  and  until  his  successor  is  elected  and 
qualified. 

Const.  1849,  Art.  V,  Sec.  2. 

Referred  to  in  Merced  Bank  v,  Rosenthal, 
99  Cal.,  and  People  ex  rel  Lynch  v.  Budd,  114 
Cal.  168. 

Sections  2,  15,  16  of  this  article  correspond 
with  sections  2, 16,  17  oi  article  V,  of  former 
constitution,  except  in  certain  particulars. 
As  to  vacancy  in  office  of  governor,  see  People 
V.  Whitman,  10  Cal.  45.  Approved  in  Tread- 
well  V,  Yolo  Co.,  62  Cal.  569.  Referred  to  also 
in  Barton  v.  Kalloch,  56  Cal.  101. 

Section  3.  No  person  shall  be  eligible  to  the 
office  of  governor  who  has  not  been  a  citizen  of  the 
United  States  and  a  resident  of  this  state  five  years 
next  preceding  his  election,  and  attained  the  age  of 
twenty -five  years  at  the  time  of  such  election. 
Const.  1849,  Art.  V,  Sec.  3. 

Section  4.  The  returns  of  every  election  for 
governor  shall  be  sealed  up  and  transmitted  to  the 
seat  of  government,  directed  to  the  speaker  of  the 
assembly,  who  shall,  during  the  first  week  of  the 
session,  open  and  publish  them  in  the  presence  of 
both  houses  of  the  legislature.  The  person  having 
the  highest  number  of  votes  shall  be  governor:  but 
in  case  any  two  or  more  have  an  equal  and  the 
highest  number  of  votes,  the  legislature  shall,  by 
joint  vote  of  both  houses,  choose  one  of  such  per- 
sons so  having  an  equal  and  the  highest  number  of 
votes,  for  governor. 

Const,  1849,  Art  V,  Sec.  4. 
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Section  5.  The  ^governor  shall  be  commander 
ip  chief  of  the  militia,  the  army  and  navy  of  this 
state. 

Const.  1849,  Art.  V,  Sec.  5. 

Section  6.  He  shall  transact  all  executive  bus- 
iness with  the  officers  of  government,  civil  and  mili- 
tary, and  may  require  information  in  writing"  from 
the  officers  of  the  executive  department,  upon  any 
subject  relating-  to  the  duties  of  their  respective 
offices. 

Const.  1849,  Art.  V,  Sec.  6. 

Section  7.  He  shall  see  that  the  laws  are  faith- 
fully executed. 

Const.  1849,  Art.  V,  Sec.  7. 

Section  8.  When  any  office  shall,  from  any 
cause,  become  vacant,  and  no  mode  is  provided  by 
the  constitution  and  law  for  filling"  such  vacancy, 
the  governor  shall  have  power  to  fill  such  vacancy 
by  granting  a  commission,  which  shall  expire  at 
the  end  of  the  next  session  of  the  legislature,  or  at 
the  next  election  by  the  people. 

Const.  1849,  Art.  V,  Sec.  8. 

The  section  is  referred  to  in  connection  with 
People  V,  Hammond,  ^^  Cal.  655,  in  People  v, 
Menzies,  110  Cal.  450. 

Where  an  officer  continues  in  the  discharge 
of  duties  after  term  for  which  he  was  ap- 
pointed has  expired,  and  before  the  qualifica- 
tion of  a  successor,  there  is  no  vacancy  in  any 
sense  which  would  authorize  appointment  by 
governor;  without  consent  of  the  senate  the 
office  must  have  become  vacant  by  death  or 
resignation,  or  by  some  other  event  by  which 
the  duties  of  the  office  are  no  longer  discharged 
before  the  governor's  !uncl\oii  oi  a.i^)^ointment 
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is  called  into  existence.  People  r.  Edwards, 
93  Cal.  153;  see  alao  Peuplo  v.  ilaajujund,  GO 
Cal.  654. 

A  vacancy  by  death  having  occurred  in 
office  of  state  board  of  health,  the  governor 
appointed  one  Tyrrell  to  the  office  for  the  term 
of  four  years,  and  the  latter  duly  qualified 
November  19,  1884.  In  January,  1885,  the 
legislature  being  in  session,  the  senate  con- 
firmed this  appointment,  but  the  governor  did 
not  thereafter  issue  any  comimssionjtp  Tyrrell, 
who  continued  to  perform  *flie  duties  of  the 
office,  nor  did  he,  subsequent  to  confirmation 
by  the  senate,  take  any  oath  of  office.  On 
March  18,  1889,  also  during  recess  of  the  legis- 
lature, the  governor  appointed  one  Laine  to 
said  office,  and  the  latter  duly  qualified.  Held, 
the  appointment  of  Tyrrell  in  1884  was  in  legal 
effect,  only  to  fill  the  vacancy  then  existing, 
the  governor  having  no  power  to  appoint  for 
a  longer  time  than  the  recess  of  the  legisla- 
ture [section  1000,  Political  Code],  and  such 
appointment  did  not  require  confirmation  by 
senate.  Under  this  appointnaent  Tyrrell  could 
hold  the  office  until  his  successor  was  duly 
qualified.  [Sec.  879,  Political  Code.]  The 
mere  expiration  of  the  term  of  office  does  not 
create  a  vacancy.  Whether  the  announce- 
ment by  the  governor  to  the  senate  of  his  ap- 
pointment of  Tyrrell,  and  the  action  of  the 
senate  thereon,  constituted  an  appointment  of 
Tyrrell  as  his  own  successor,  not  decided. 
The  appointment  of  Laine  in  1889  was  \x\\5v.\\^ 
hecavBe  Tfrrell  was  discharging  duties  ol  \Xv^ 
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office  under  his  appoiutnient  wliich  was  valid 
at  least  until  the  end  of  the  next  session  of  the 
legislature,  and  while  there  was  an  incumbent 
there  was  no  vacancy  to  be  filled  by  the  gov- 
ernor. [People  V.  Tilton,  37  Cal.  614;  People 
V.  BisselJ,  49  Cal.  407.]  People  v,  Tyrrell,  87 
Cal.  475. 

It  is  said  in  Rosborough  v,  Boardman,  67 
Cal.  117,  that  the  enumeration  of  causes  by 
which  vacancies  occur,  contained  in  section 
'  996  Political  Code,  is  exclusive,  and  an  office 
does  not  become  vacant  except  upon  the  hap- 
pening of  one  of  the  events  there  enumerated. 
Citing  among  other  cases,  People  v,  Bissell,  49 
Id.  411;  but  thatauthority  contains  the  words 
*'or  some  other  event,"  and  Thornton  J.,  con- 
curring in  the  Rosborough  decision  [p.  1 19,] 
says  "there  may  be  other  cases  where  an  office 
becomes  vacant  in  the  sense  of  the  words  'be- 
comes vacant'  employed  in  article  V,  section  8 
of  the  constitution,  not  mentioned  above  or 
defined  in  section  996." 

There  may  be  an  hiatus  in  office.  See  People 
V.  Mott,  8  Cal.  502;  People  v.  Tilton,  37  Cal. 
620;  People  v.  Ward,  107  Cal.  239. 

It  was  the  intent  of  the  present  as  well  as 
of  the  former  constitution  to  limit  the  patron- 
age of  the  governor.  Treadwell  v.  Yolo  Co., 
62  Cal.  568,  approving  People  r.  Mizner,  7  Cal. 
519. 

"  Next  election    by   the   people"   does   not 

mean  the  next  election  held,  nor  the  next  gen- 

^    eral  electiorij   but  as  applied  to  an  appointee 

the  term   means  that  he  shoxAd  Vvold  until 
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some  one  is  regularly  elected  to  that  office, 
and  as  applied  to  the  lieutenant-governor  it 
means  the  next  gubernatorial  election.  People 
ex  rel  Lynch  v,  Budd,  114  Cal.  168. 

Section  9.  He  may,  on  extraordinary  occa- 
sions, convene  the  legislature  by  proclamation, 
stating  the  purposes  for  which  he  has  convened  it, 
and  when  so  convened  it  shall  have  no  power  to 
legislate  on  any  subjects  other  than  those  specified 
in  the  proclamation,  but  may  provide  for  the  ex- 
penses of  the  session  and  other  matters  incidental 
thereto . 

Const.  1849,  Art.  V,  Sec.  9. 

The  senate  in  extra  session  may  confirm  an 
appointment  made  by  the  governor;  such  con- 
firmation is  not  legislation.  People  v,  Bland- 
ing,  63  Cal.  333. 

Section  10.  He  shall  communicate  by  message 
to  the  legislature,  at  every  session,  the  condition  of 
the  state,  and  recommend  such  matters  as  he  shall 
deem  expedient. 

Const.  1849,  Art.  V,  Sec.  10. 

Section  11.  In  case  of  a  disagreement  between 
the  two  houses  with  respect  to  the  time  of  adjourn- 
ment, the  governor  shall  have  power  to  adjourn 
the  legislature  to  such  time  as  he  may  think  proper; 
provided  it  be  not  beyond  the  time  fixed  for  the 
meeting  of  the  next  legislature. 

Const.  1849,  Art.  V,  Sec.  11. 

Section  12.  No  person  shall,  while  holding 
any  office  under  the  United  States  or  this  state, 
exercise  the  office  of  governor  except  as  hereinafter 
expressly  provided. 

ConsL  1849,  Art.  V,  Sec.  12, 
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Section  13.  There  shall  be  a  seal  of  this  state, 
which  shall  be  kept  by  the  gfovernor,  and  used  by 
him  officially,  and  shall  be  called  '  'The  Great  Seal 
of  the  State  of  California. ' ' 

Const.  1849,  Art.  V,  Sec.  14. 

Section  14.  All  grants  and  commissions  shall 
be  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  California,  sealed  with  the  great  seal 
of  the  state,  signed  by  the  governor,  and  counter- 
signed by  the  secretary  of  state. 

Const.  1849,  Art.  V,  Sec.  15. 

Section  15.  A  lieutenant-governor  shall  be 
elected  at  the  same  time  and  places,  and  in  the 
same  manner,  as  the  governor;  and  his  term  of 
office  and  his  qualifications  of  eligibility  shall  also 
be  the  same.  He  shall  be  president  of  the  senate, 
but  shall  have  only  a  casting  vote  therein.  If,  dur- 
ing a  vacancy  of  the  office  of  governor,  the  lieuten- 
ant-governor shall  be  impeached,  displaced,  resign, 
die,  or  become  incapable  of  performing  the  duties 
of  his  office,  or  be  absent  from  the  state,  the  presi- 
dent pro  tempore  of  the  senate  shall  act  as  governor 
until  the  vacancy  be  filled  or  the  disability  shall 
cease.  The  lieutenant-governor  shall  be  disqual- 
ified from  holding  any  other  office,  except  as  spe- 
cially provided  in  this  constitution,  during  the  term 
for  which  he  shall  have  been  elected. 

Const.  1849,  Art.  V,  Sec.  16. 

[An  amendment  to  this  section  was  voted  on 
at  the  general  election  November  8,  1898,] 

See  cases  cited  under  section  2  of  this  article* 
This  section  is  referred  to  in  People  ex  rel 
Lynch  r.  Riidd,  114  Cal.  16S. 

Section  \i\.     \\\  case  of  the  impeachment  of  the 

g-ovei'nor,ov  his  removal  ivom  office,  death,  in abil- 

ity    to   discharge  the  powers  aiaOi  ^wXasss*  Q\Vckfe %9.vd 
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office,  resignation,  or  absence  from  the  state,  the 
powers  and  duties  of  the  office  shall  devolve  upon 
the  lieutenant-governor  for  the  residue  of  the  term, 
or  until  the  disability  shall  cease.  But  when  the 
governor  shall,  with  the  consent  of  the  legislature, 
be  out  of  the  state  in  time  of  war,  at  the  head  of 
any  military  force  thereof,  he  shall  continue  com- 
mander-in-chief of  all  the  military  force  of  the 
state. 

Const.  1849,  Art.  V,  Sec.  17. 

[An  amendment  to  this  section  was  voted  on 
at  the  general  election  November  8,  1898.^ 

See  cases  cited  under  sections  one  and  two 
of  this  article. 

Section  17.  A  secretary  of  state,  a  controller, 
a  treasurer,  an  attorney -general  and  a  surveyor- 
general  shall  be  elected  at  the  same  time  and  places. 
and  in  the  same  manner  as  the  governor  and  lieu- 
tenant-governor, and  their  terms  of  office  shall  be 
the  same  as  that  of  the  governor. 

Const.  1849,  Art.  V,  Sec.  18. 
Referred  to  in  Barton  r.  Kalloch,56  Cal.  101. 

Section  18.  The  secretary  of  state  shall  keep  a 
(•orrect  record  of  the  official  acts  of  the  legislative 
and  executive  departments  of  the  government,  and 
shall,  when  required,  lay  the  same,  and  all  matters 
relative  thereto,  before. either  branch  of  the  legis- 
lature, and  shall  perform  such  other  duties  as  may 
be  assigned  him  by  law. 

Const.  1849,  Art.  V,  Sec.  19. 

Section  19.  The  governo]*,  lieutenant-gover-  . 
nor.  stHM'etai'y  of  state.  (H)iitrollor.  trt^asurer,  attor-  J 
uey-goneral  and  surveyor-general  sliall,  at  stated  I 
times  during  tlieh- continuance  in  office,  receive  loY  t 
their  services  a  compensation  which   shaU  lxo\)  \i<" 
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increased  or  diminished  during  the  term  for  which 
they  shall  have  been  elected,  which  compensation 
is  hereby  fixed  for  the  following"  officers  for  the  two 
terms  next  ensuing*  the  adoption  of  this  constitu- 
tion, as  follows:  Governor,  six  thousand  dollars 
per  annum;  lieutenant-governor,  the  same  per  diem 
as  may  be  providied  by  law  for  the  speaker  of  the 
assembly,  to  be  allowed  only  during  the  session  of 
the  legislature;  the  secretary  of  state,  controller, 
treasurer,  attorney -general  and  surveyor-general, 
three  thousand  dollars  each  per  annum,  such  com- 
pensation to  be  in  full  for  all  services  by  them  res- 
pectively rendered  in  any  official  capacity  or  em- 
ployment whatsoever  during  their  respective  terms 
of  office;  provided,  however,  that  the  legislature, 
after  the  expiration  of  the  terms  hereinbefore  men- 
tioned, may,  by  law,  diminish  the  compensation  of 
any  or  all  of  such  officers,  but  in  no  case  shall 
have  the  power  to  increase  the  same  above  the 
sums  hereby  fixed  by  this  constitution.  No  salary 
shall  be  authorized  by  law  for  clerical  service,  in 
any  office  provided  for  in  this  article,  exceeding 
sixteen  hundred  dollars  per  annum  for  each  clerk 
employed.  The  legislature  may,  in  its  discretion, 
abolish  the  office  of  surveyor-general;  and  none  of 
the  officers  hereinbefore  named  shall  receive  for 
their  own  use  any  fees,  or  perquisites  for  the  per- 
formance of  any  official  duty. 

Const.  1849,  Art.  V,Sec.  21. 
Referred  to  in  Kirk  wood  v.  Soto,  87  Cal.396. 

Section  20.  The  governor  shall  not,  during 
his  term  of  office,  be  elected  a  senator  to  the  senate 
of  the  United  States. 
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ARTICLE    VI. 

JUDICIAL  DEPARTMENT. 

Section  1.  The  judicial  power  of  the  state  shall 
be  vested  in  the  senate  sitting  as  a  court  of  im- 
peachment, in  a  Supreme  Court,  Superior  Courts, 
justices  of  the  peace,  and  such  inferior  courts  as  the 
legislature  may  establish  in  any  incorporated  city 
or  town,  or  city  and  county. 

Const.  1849,  Art.  VI,  Sec.  1. 

Police  courts  cannot  be  lawfully  established 
by  a  city  charter  which  is  only  approved  by  a 
majority  of  the  members  elected  to  both 
bouses  under  section  8,  article  XI.  Such 
courts  can  only  be  established  by  bill,  as  pro- 
vided in  sections  15,  16,  article  IV.  People 
r.  Toai,  85  Cal.  333.     Beatty,  C.  J.,  dissenting. 

The  act  of  March  5,  1889  [Stats,  p.  62], 
creating  the  police  court  in  the  city  and 
countv  of  Sail  Francisco,  is  not  unconstitu- 
tional  as  assuming  to  make  the  former  judges 
the  judges  of  a  new  court,  but  added  to  exist- 
ing courts  another  judge.  Ex  parte  Lloyd,  78 
Cal.  421.  [See  also  note  Sec.  2,5,  Art.  IV, 
Par.  28.] 

It  is  not  unconstitutional  to  apply  the  word 
"court"  to  a  tribunal  presided  over  by  a  police 
judge.  It  is  an  inferior  court,  which  the  legis- 
lature may  establish  in  any  incorporated  city 
or  town,  or  city  and  county.  So  held  with 
reference  to  commitment  of  criminal  minors 
to  non-sectarian  charitable  institutions  in 
pursuance  of  section  1388,  Penal  Code.  Boys' 
and  Girls'  Aid  Society  r.  Reis,  71  Cal.  ^T\. 

A  police  Judge  is  a  judicial  officer,  b\\\,  \v^  \^ 
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aleo  a  municipal  officer.  Ex  parte  Henry,  62 
Cal.  557. 

Justices  of  the  peace  constitute  a  most  im- 
portant part  of  the  judicial  department.  They 
are  among  the  officers  to  be  elected  in  1879, 
and  on  even  numbered  years  thereafter.   [Sec. 

10,  Art.  XXII;  Sec.  20,  Art.  XX.]  Their 
numbers,  powers,  and  duties  and  liabilities 
are  to  be  fixed  by   the  legislature.     [Sees.  1, 

11,  Art.  VI.]  The  amendments  to  Political 
Code,  section  1041  [Amendments  1880,  p.  77], 
and  sections  83,  108,  110,  Code  of  Civil  Pro- 
cedure [Amendments  1880,  p.  21],  relating  to 
election,  etc.,  of  said  officers  are  valid  and  con- 
stitutional. Coggins  V.  City  of  Sacramento, 
59  Cal.  599;  People  v.  Ransom,  58  Id,  559; 
Bishop  r.  Council  of  Oakland,  Id,  572;  Jenks 
V.  Same,  Id.  576;  McGrew  v.  Mayor,  etc.,  55 
Id,  611. 

The  act  of  March  12,  1885  [Stats,  p.  101, 
and  Stats.  1889,  p.  13],  creating  a  commission, 
and  the  acts  amendatory  thereof  and  supple- 
mentary thereto,  are  not  unconstitutional,  as 
they  do  not  confer  upon  the  commission  the 
power  to  decide  or  render  judgment.  People 
r.  Hayne,  83  Cal.  111. 

Referred  to  in  relation  to  the  three  depart- 
ments of  government  in  Staude  v.  Election 
Commissioners,  61  Cal.  323,  and  for  the  pur- 
pose of  distinguishing  the  case  of  People  r. 
Toal,  in  Security  Sav.  Bank  r.  Hinton,  97 
Cal.  216,  and  in  dissenting  opinion  of  Fox,  J., 
j'n  People  r.  Ah  You,  82  Id,  343,  to  the  effect 
that  the  iegislature,  as  by  lYi\^  «>fte,\.\OTv  author- 
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ized,  has  provided  by  general  law  for  justices' 
courts  in  cities,  and  that  the  "Whitney  act" 
is  unconstitutional  as  special  legislation,  dis- 
agreeing with  decision  in  People  r.  Henshaw, 
73  Id.  507;  and  in  Green  r.  Superior  Court, 
78  Id.  bbl,  as  to  jurisdiction  of  misdemeanors. 

The  oflSce  of  justice  of  the  peace  is  a  crea- 
tion of  the  constitution,  and  cannot  be  created 
by  a  city  charter;  ^uch  offices  are  filled  at  a 
general  state  election,  even  in  cities,  and  not 
at  a  city  election.  The  justices  of  the  peace 
are  township  and  not  city  officers,  and  vacan- 
cies in  the  office  are  to  be  filled  by  appoint- 
ment by  boards  of  supervisors.  People  r. 
Sands,  102  Cal.  14. 

It  is  held  that  in  an  action  on  an  alleged 
contract  to  find  and  locate  persons  on  vacant 
(jorernment  land,  the  title  to  land  is  involved, 
and  that  a  justices'  court  has  no  juripdiction 
to  try  the  case.  [Copertini  r.  Oppermann,  76 
Cal.  181;  Holman  r.  Taylor,  31  Cal.  341.] 
Hartr.  Carnall-Hopkins  Co.,  103  Cal.  142. 

Part  of  the  judicial  power  of  the  state  is 
vested  in  justices  of  the  peace,  and  by  sections 
3  and  11  of  article  XXII,  those  courts  were 
continued  in  existence,  subject  to  subsequent 
legislation.     Kahn  r.  Butro,  114  Cal.  318. 

There  is  nothing  in  the  constitution  requir- 
ing that  the  terms  of  office  of  justices  of  the 
peace  should  be  the  same  in  cities  as  in  town-       ^ 
ships.     Kahn  r.  Sutro,  114  Cal.  318. 

Section  2.     The  Supreme  ( 'ourt  sliall  consist  of 
a  <*hief  justice  and  six  assoeiatc^  justices.    TWqowyXj 
may  ait  In  cIopai-tnientH  and    in   bank*   auOi  ^\\^\\    1 
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always  be  open  for  the  transaction  of  business. 
There  shall  be  two  departments,  denominated, 
respectively,  department  one  and  department  two. 
The  chief  justice  shall  assign  three  of  the  associate 
justices  to  each  department,  and  such  assignment 
may  be  changed  by  him  from  time  to  time.  The 
associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other 
by  agreement  among  themselves  or  as  ordered  by 
the  chief  justice.  Each  of  t^e  departments  shall 
have  the  power  to  hear  and  determine  causes  and 
all  questions  arising  therein,  subject  to  the  provis- 
ions hereinafter  contained  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be 
necessary  to  transact  any  business  in  either  of  the 
departments,  except  such  as  may  be  done  at 
chambers,  and  the  concurrence  of  three  justices 

"  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the 
departments,  and  may.  in  his  discretion,  order  any 
cause  pending  before  the  court  to  be  heard  and  de- 
cided by  the  court  in  bank.  The  order  may  be 
made  before  or  after  judgment  pronounced  by  a 
department;  but  where  a  cause  has  been  allotted  to 
one  of  the  departments,  and  a  judgment  pro- 
nounced thereon,  the  order  must  be  made  within 
thirty  days  after  such  judgment,  and  concurred  in 
by  two  associate  justices,  and  if  so  made  it  shall 
have  the  effect  to  vacate  and  set  aside  the  judg- 
ment. Any  four  justices  may,  either  before  or 
after  judgment  by  a  department,  order  a  case  to  be 
heard  in  bank.  If  the  order  be  not  made  within 
the  time  above  limited  the  judgment  shall  be  final. 
No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days 
aforesaid,  unless  approved  by  the  chief  justice,  in 
writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court 
in  bank  at  any  time,  and  shall  be  the  presiding 
justice  of  the  court  when  so  convened.  The  con- 
cui'j'encG  of  four  justices   present   at  the  argument 

shall  bo   necessary    to    pronouuce  a  judgment  in 
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bank;  but  if  four  justices,  so  present,  do  not  con- 
cur in  a  judgment,  then  all  the  justices  qualified  to 
sit  in  the  cause  shall  hear  the  argument;  but  to 
render  a  judgment  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes, 
all  decisions  of  the  court  in  bank  or  in  departments 
shall  be  given  in  writing,  and  the  grounds  of  the 
decision  shall  be  stated.  The  chief  justice  may  sit 
in  either  department,  and  shall  preside  when  so 
sitting,  but  the  justices  assigned  to  each  depart- 
ment shall  select  one  of  their  number  as  presiding 
justice.  In  case  of  the  absence  of  the  chief  justice 
from  the  place  at  which  the  court  is  held,  or  his 
inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and 
exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 

Const.  1849,  Art.  VI,  Sec.  2. 

Under  the  constitution  of  this  state  there  is 
but  one  Supreme  Court,  and  its  jurisdiction 
may  be  exercised  either  in  bank  or  depart- 
ment; and  in  either  case  its  exercise  is  of 
equal  import.  Its  action  in  bank  over  the 
action  of  a  department  is  supervisory,  rather 
than  appellate.  As  the  constitution  requires 
it  to  be  always  open  for  the  transaction  of 
business,  any  order  that  is  made  by  a  major- 
ity of  the  justices  is  an  order  of  the  court  in 
bank,  and  the  exercise,  by  the  justices,  of  this 
supervisory  control  of  the  action  of  a  depart- 
ment is  the  action  of  the  court  in  bank.  Nor 
is  it  necessary  for  this  supervisory  jurisdic- 
tion that  a  distinct  order  be  made  that  a  cause 
be  heard  in  bank.  An  order  directing  cause 
to  be  heard  in  bank  does  not  imply  that  the 
cause  shall  be  re^  argued.  Unless  re-aTgvxTii^xv\» 
is  order^  the  cause  way  be  examined,  iiiodLV 
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fied,  etc.,  without  re-argument.  The  court  has 
entire  control  of  the  case  during  the  thirty 
days  next  after  a  decision  by  a  department. 
Niles  V,  Edwards,  95  Cal.  41. 

In  cases  of  equal  division  among  the  justices 
qualified  to  sit^  in  any  cause,  a  judgment  of 
affirmance  follows  ex  necessitate  rei,  Luco  v. 
De  Toro,   88  Cal.  26. 

Section  45,  Code  of  Civil  Procedure,  requir- 
ing that  an  order  granting  a  rehearing  after  a 
judgment  of  the  court  in  bank  shall  be  in 
writing,  signed  by  five  justices,  is  unconstitu- 
tional. The  court  has  power  to  act  by  a  con- 
stitutional majority  of  its  members  in  all 
cases,  and  the  legislature  cannot  require  the 
concurrence  of  more  than  a  majority.  In  re 
Jessup,  81  Cal.  409,  Works,  J.,  dissenting. 

A  judgment  by  a  department  does  not 
become  final  until  the  expiration  of  thirty 
days  thereafter  unless  the  chief  justice  and 
two  associate  justices  approve  it.  Hog's  Back 
Con.  M.  Co.  V.  New  Basil  Con.  G.  M.  Co.,  65 
Cal.  22. 

That  any  four  justices  may  sit  in  any  de- 
partment and  the  chief  justice  may  sit  in 
either  department  indicates  that  the  word 
*'may"  was  intended  to  expressly  **declare" 
that  these  clauses  are  not  mandatory,  and  no 
reason  is  perceived  why  it  was  not  so  used  and 
intended  in  section  16,  article  XII.  National 
Bank  v.  Superior  Court,  83  Cal.  494. 

Although  a  petition  for  rehearing  had  been 

jSled  with  the  clerk  of  the  court  in  Los  Angeles 

prior  to  the  expiration  oi  lYiiil^  days^  the  re- 
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hearing  must  be  denied  because  the  petition 
did  iiot  reach  the  court  until  one  day  after 
the  time  (30  days)  within  which  an  order 
granting  a  rehearing  could  be  made.  Durgin 
V.  Neale,  82  Cal.  595. 

The  act  of  March  12,  1885  [Stats,  p.  101, 
and  Stats.  1889,  p.  13],  creating  Supreme 
Court  commissioners,  are  not  unconstitutional, 
as  they  do  not  confer  on  the  commissioners 
the  power  to  decide  or  render  judgment.  Peo- 
ple V,  Hayne,  83  Cal.  111. 

The  constitution  of  the  state  and  the  rule 
of  court  making  a  judgment  rendered  in  the 
Supreme  Court  final  unless  a  rehearing  is 
granted  within  thirty  days,  do  not  make  any 
distinction  between  those  of  appellate  and 
those  of  original  jurisdiction;  and  the  provis- 
ions of  the  Code  of  Civil  Procedure  regulating 
new  trials  have  no  application  to  proceedings 
originating  in  the  Supreme  Court.  Granger's 
Bank  r.  Superior  Court,  101  Cal.  199. 

Section  3.  The  chief  justLco  and  the  associate 
justices  shall  be  elected  by  the  qualified  electors  of 
the  state  at  large  at  the  general  state  elections,  at 
the  times  and  places  at  which  state  officers  are 
elected ;  and  the  term  of  office  shall  be  twelve  years, 
from  and  after  the  first  Monday  after  the  first  day 
of  January  next  succeeding-  their  election;  provided, 
that  the  six  associate  justices  elected  at  the  first 
election  shall,  at  their  first  meeting  so  classify 
themselves,  by  lot,  that  two  of  them  shall  go  out 
of  office  at  the  end  of  four  years,  two  of  them  at 
the  end  of  eight  years,  and  two  of  them  at  the  end 
of  twelve  years,  and  an  entry  of  such  classification 
shall  be  made  in  the  minutes  of  the  court  in  bank^ 
signed  by  thezn,  and  a  duplicate  thereol  sYiaW  \>^ 
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filed  in  the  office  of  the  secretary  of  state.  If  a 
vacancy  occur  in  the  office  of  a  justice  the  governor 
shall  appoint  a  person  to  hold  the  office  until  the 
election  and  qualification  of  a  justice  to  fill  the  va- 
cancy, which  election  shall  take  place  at  the  next 
succeeding"  general  election,  and  the  justice  so 
elected  shall  hold  the  office  for  the  remainder  of 
the  unexpired  term.  The  first  election  of  the  jus- 
tices shall  be  at  the  first  general  election  after  the 
adoption  and  ratification  of  this  constitution. 

Const.  1849,  Art.  VI,  Sec.  3. 

Articles  III  and  VI  are  controlled  by  sec- 
tion 20  of  article  XX,  in  so  far  that  the  terms 
of  superior  judges  shall  begin  on  the  first 
Monday  after  the  first  day  of  January  after 
their  election,  it  being  intended  that  all  ofli- 
cers  of  the  state  should  take  office  on  the  same 
day.     Merced  Bank  v.  Rosenthal,  99  Cal.  39. 

Referred  to  in  People  v.  Hayne,  83  Cal.  112, 
and  in  Barton  v.  Kalloch,  56  Cal.  101,  and  in 
People  ex  rel  Lynch  v,  Budd,  114  Cal.  168. 

Section  4.  The  Supreme  Court  shall  have 
appellate  jurisdiction  in  all  cases  in  equity,  except 
such  as  arise  in  justices'  courts;  also,  in  all  cases  at 
law  which  involve  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll  or  municipal  fine,  or  in  which  the  de- 
mand, exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred 
dollars;  also,  in  cases  of  forcible  entry  and  de- 
tainer, and  in  proceedings  in  insolvency,  and  in 
actions  to  prevent  or  abate  a  nuisance,  and  in  all 
such  probate  matters  as  may  be  provided  by  law; 
also,  in  all  criminal  cases  prosecuted  by  indictment, 
or  information  in  a  court  of  record  on  questions  of 
law  alone.  The  court  shall  also  have  power  to  issue 
writs  of  mandamus,  certiorari^  prohibition  and 
habeas    corpus^  and    all   otlaev  Yir\\»^  "vi^cesaary    or 
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proper  to  the  complete  exercise  of  its  appellate  jur- 
isdiction. Each  of  the  justices  shall  have  power  to 
issue  writs  of  habeas  corpus  to  any  part  of  the  state, 
upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  return- 
able before  himself,  or  the  Supreme  Court,  or  be- 
fore any  Superior  Court  in  the  state,  or  before  any 
judge  thereof. 

Const.  1849,  Art.  VI,  Sec.  4. 

In  an  action  to  recover  one  hundred  dollars 
paid  by  plaintiff  under  an  agrt  ement  that  de- 
fendant would  locate  plaintiff  on  vacant  gov- 
ernment land,  the  pleadings  and  record  in  the 
justice's  court  did  not  sufficiently  show  that 
the  title  or  right  of  possession  would  necessa- 
rily be  involved.  Held,  if  such  question  be- 
came involved  the  justice  had  no  jurisdiction 
to  try  it,  and  should  have  certiiied  the  case  to 
the  Superior  Court.  When  defendant  ap- 
pealed the  case  to  the  Superior  Court  on  ques- 
tions of  law  and  fact,  and  on  trial  de  novo 
the  question  of  possession  and  right  of  pos- 
session became  involved  by  evidence  that  the 
land  was  not  vacant  but  was  already  occupied 
by  a  third  party,  the  Superior  Court  had  ju- 
risdiction of  the  parties  and  original  jurisdic- 
tion of  the  particular  issue  raised  and  an  ap- 
peal would  lie  from  its  judgment  to  the  Su- 
preme Court.  If  the  title  or  possession  is  so 
involved  that  it  must  be  decided  in  order  to 
determine  the  case,  the  Superior  Court  has 
original,  and  the  Supreme  Court  has  appellate 
jurisdiction  whether  the  involution  may  be  j 
Baid  to  be  merely  incidental  or  not.  \^CoY>e\- 
tini  r.Oppermann,  76' Ca/,  181;  HoUx\awr/Y\^^^- 
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lor,  31  Cal.  341.]    Hart  v.  Carnall-Hopkins  Co. 
Opinions  filed  June  16,  1894. 

Where  an  administratrix  is  ordered  impris- 
oned for  contempt  in  refusing  to  pay  a  claim 
against  the  estate,  which  claim  has  been 
allowed  by  the  court  and  ordered  paid,  and 
where  the  administratrix  had  prior  to  the 
contempt  proceedings  appealed  from  the  order 
allowing  the  claim,  Held,  an  appeal  lies  from 
such  order  [Section  963  Code  of  Civil  Proced- 
ure], irrespective  of  the  amount  involved,  and 
pending  such  appeal  the  administratrix  could 
not  be  punished  for  contempt  for  not  paying 
the  claim.  Ruggles  v.  Superior  Court,  Beatty, 
C.  J.,  dissenting.    Opinion  filed  June  16,  1894. 

The  general  rule  is  well  established  that 
appeals  can  only  be  taken  in  such  probate  pro- 
ceedings as  are  mentioned  in  subdivision  3  of 
section  963  Code  of  Civil  Procedure.  In  re 
Wakerly,  94  Cal.  353.  And  in  all  cases  where 
the  Superior  Court,  sitting  in  probate,  is  author- 
ized to  hear  a  motion  for  new  trial,  an  appeal 
will  lie  from  the  order  thereon.  Estate  of 
Bauquier,  88  Cal.  303.  Also,  In  re  Moore,  86 
Cal.  59;  In  re  Ohm,  82  Cal.  160. 

No  appeal  lies  from  an  order  of  Superior 
Court  refusing  to  remove  an  administrator. 
Estate  of  Moore,  68  Cal.  394. 

There  is  no  appellate  jurisdiction  in  cases  of 
contempt.  In  re  Vance,  88  Cal.  262,  approv- 
ing Tyler  v,  Connolly,  65  Cal.  30,  and  Sanchez 
r.  Newman,  70  I  (J,  210.  See  also.  In  re  Ohm, 
S2  Ca].  IGO. 
An  appeal  f roixi  order  oi  ^v^-^exvor  Court  dis- 
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missing  proceeding  in  certiorari  and  aflSrmijig 
judgment  of  a  justice's  court,  in  a  matter 
involving  less  than  three  hundred  dollars,  will 
be  dismissed  by  Supreme  Court,  though  the 
objection  to  jurisdiction  of  this  court  is  not 
raised  by  counsel.  Bienefeld  v,  Fresno  M. 
Co.,  82  Cal.  425. 

The  appellate  jurisdiction  is  not  controlled 
by  the  amount  of  counter  claim  set  up  in  an 
answer.  Where  the  action  is  brought  on  a 
money  demand  exceeding  three  hundred  dol- 
lars, the  ad  damnum  clause  in  the  complaint 
is  the  test  of  jurisdiction.  Lord  v,  Goldberg, 
81  Cal.  596. 

An  action  to  try  the  right  to  hold  the  office 
of  member  of  the  board  of  health  of  San  Fran- 
cisco, under  sections  802-810,  Code  of  Civil  Pro- 
cedure is  in  the  nature  of  quo  warranto,  and  also 
embraces  a  money  demand  exceeding  $300, 
since  a  fine  of  $5000  may  be  imposed,  and  upon 
both  grounds  the  Supreme  Court  has  appellate 
jurisdiction.  [Distinguishing  Houghton's 
appeal,  42  Cal.  86.  People  v.  Perry,  79  Cal. 
105.]  As  to  nature  of  the  proceeding  in 
contested  election  cases  and  appellate  jurisdic- 
tion, citing  numerous  authorities,  see  Lord  ?•. 
Dunster,  79  Cal.  477. 

An  action  for  divorce  is  a  case  in  equity. 
The  jurisdiction  over  appeals  is  as  broad  as  is 
the  original  jurisdiction  in  matters  of  equity, 
and  an  appeal  lies  to  the  Supreme  Court  from 
judgment  of  divorce  rendered  by  Superior 
Court.  An  order  allowing  alimony  and  cowiv- 
sel  feeSj  pendente  lite,  is  a  definite   judgtii^ivX,, 
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independent  of  the  result  of  the  divorce  pro- 
ceeding, and  is  appealable,  but  being  a  matter 
resting  in  the  discretion  of  the  court  making 
the  order,  it  will  not  be  disturbed  by  the  appel- 
late court  unless  clearly  a  palpable  abuse  of 
discretion.     Sharon  v.  Sharon,  67  Cal.  197. 

The  legislature  having  failed  to  provide  a 
mode  of  appeal  in  cases  where  the  constitution 
has  conferred  the  right  to  appeal,  the  Supreme 
Court  will  adopt  a  suitable  mode.  Sections 
1235-1246,  Penal  Code,  prescribe  the  mode  of 
appeal  in  all  cases  amounting  to  felony,  but 
the  constitution  authorizes  appeal  in  all  cases 
prosecuted  by  indictment  or  information.  Peo- 
ple V.  Jordan,  65  Cal.  644. 

Where  the  action  involves  the  right  of  defend- 
ants to  possess  the  lands  claimed  as  a  toll  road, 
an  appeal  to  Supreme  Court  will  lie.  People 
v,  Horsely,  65  Cal.  381. 

Appeal  does  not  lie  to  Supreme  Court  in 
cases  of  contempt,  even  though  the  amount  of 
fine  exceeds  three  hundred  dollars,  and 
although  such  proceedings  have  been  classed 
as  "criminal."  No  appeal  lies  in  a  criminal 
case  unless  it  is  prosecuted  by  information  or 
indictment.     Tyler  r.  Connolly,  65  Cal.  28.     . 

An  appeal  does  not  lie  to  the  Supreme  Court 
from  the  judgment  of  the  Superior  Court 
affirming  the  judgment  of  a  police  court  in  a 
criminal  case,  it  not  being  a  case  '^prosecuted 
b.y  indictment  or  information  in  a  court  of 
record."  People  v.  Meiggs  Wharf  Co.,  65  Cal. 
99. 
An  c-ipplicatiou  b^wif^g  ^Uq  m^xkn  of  an 
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original  suit  for  injunction  will  not  be  enter- 
tained, in  an  action  already  on  appeal  in  the 
Supreme  Court.  There  being  no  impediment 
to  the  appeal,  such  writ  is  not  required  "in 
aid"  of  appellate  jurisdiction.  Swift  r.  Shep- 
ard,  64  Cal.  423,  and  Santa  Cruz  Gap  T.  Co., 
V.  Santa  Clara  County,  62  Cal.  40. 

The  amount  sued  for  is  the  test  of  jurisdic- 
tion, and  if  that  exceeds  three  hundred  dol- 
lars exclusive  of  interest,  the  Superior  Court 
has  jurisdiction,  and  no  rhatter  what  be  the  * 
amount  of  judgment  in  such  case  in  Superior 
Court,  appeal  will  lie  to  the  Supreme  Court. 
Dashiell  v,  Slingerland,  60  Cal.  653. 

Of  case  of  indictment  of  new  city  hall  com- 
missioners of  San  Francisco,  for  misdemean- 
ors in  office,  the  Supreme  Court  had  appellate 
jurisdiction.     People  r.  Kalloch,  60  Cal.  113. 

'Under   the   former    constitution   and   also 
Under   the  present,  the    Supreme  Court  has 
jurisdiction  of  appeals  upon  questions  of  law 
alone,  in  such  criminal  cases  as  can  come  be- 
fore it.     Peoples*.  Smallman,  55  Cal.  185. 

The    section    confers    original   jurisdiction 
upon    the   Supreme   Court  to  issue   writs   of 
mandamus,  certiorari  and   prohibition.     The 
constitution   of   1849   gave  original  jurisdic- 
tion   to  issue    writs   of  habeas   corpus    only. 
[People  V.  Turner,  1  Cal.  144;  White  r.  Light- 
well,  Id.  347;  Cowell  v.  Buckalew,  14  Id,  642  ] 
The  constitution  of  1863,  contained  the  clause: 
'The   courts  shall  also   have  power   to   issue 
Writs   of    mandamus,    certiorari,    prohibition 
and  habeas  corpus,  and   also  all   writs   neces- 
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sary  or  proper  to  the  complete  exercise  of  its 
appellate  jurisdiction."  In  Kiggins  v,  Hough- 
ton, 25  Cal.  261,  it  was  said  this  language 
conferred  original  jurisdiction  as  to  said 
writs,  since  the  language  employed  indicates 
an  intention  to  change  the  conditions  form- 
erly existing,  and  the  court  already  had 
power  to  issue  said  writs  in  aid  of  its  appel- 
late jurisdiction,  and  although  the  language 
is  changed  in  the  present  constitution,  it  is 
held  that  the  intention  to  give  the  new  court 
original  jurisdiction  to  issue  said  writs  is  ap- 
parent, in  view  of  the  settled  construction 
given  the  former  constitution.  Hyatt  v. 
Allen,  54  Cal.  353,  Thornton,  J.,  dissenting. 

Referring  to  Appeal  of  Houghton,  42  Cal, 
35,  it  is  held,  in  addition  to  what  is  said  in 
that  case,  that  "special  cases  or  proceedings" 
are  not  included  in  "cases  at  law,"  in  which 
the  Supreme  Court  is  given  jurisdiction,  be- 
cause, in  the  fifth  section  of  article  VI,  special 
cases  and  proceedings  are  spoken  of  as  con- 
stituting a  separate  and  distinct  class  from 
cases  at  law.  In  this  section  (4)  are  men- 
tioned all  the  classes  of  civil  cases  in  which 
the  Superior  Court  is  given  original  jurisdic- 
tion, [by  Sec.  5,  Art.  VI]  except  actions  for 
divorce  and  annulment  of  marriage,  and 
special  cases  and  proceedings,  and  except  also, 
that  the  appellate  jurisdiction  of  the  Supreme 
Court  is  declared  to  extend  to  probate  mat- 
ters, only  where  an  appeal  is  provided  by 
law.     Bixler's  Appeal,  59  Cal.  550. 

The  former  constitution  [Sec.  4,  Art.   VI] 
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contained  the  same  language  concerning 
writs  of  prohibition,  mandamus  and  certiorari. 
It  was  decided  in  Maurer  v,  Mitchell,  53  Cal. 
291,  that  the  writ  of  prohibition  mentioned 
in  the  constitution  is  the  writ  of  prohibition 
as  known  at  common  law — an  original 
remedial  writ  provided  as  a  remedy  for  the 
encroachment  of  jurisdiction.  Its  oflBce  was 
to  restrain  subordinate  courts  and  inferior 
judicial  tribunals  from  exceeding  their  juris- 
diction. The  legislature  in  amending  section 
1102,  Code  of  Civil  Procedure,  had  no  author- 
ity to  extend  the  application  of  the  writ  to 
arrest  the  proceedings  of  any  tribunal,  cor- 
poration, board  or  person  "whether  exercis- 
ing judicial  or  ministerial  functions."  Cam- 
ron  V,  Kenfield,  57  Cal.  550. 

The  Supreme  Court  has  appellate  jurisdic- 
tion in  all  such  probate  matters  as  may  be 
providtd  by  law.  Under  section  963  of  Code 
of  Civil  Procedure,  an  appeal  may  be  taken 
from  an  order  directing  the  payment  of  a 
debt  or  claim,  and  the  statute  makes  no  dif- 
ference as  to  the  amount  thereof.  When  an 
appeal  is  taken  from  such  order  the  adminis- 
trator cannot  be  punished  for  contempt  in 
not  obeying  the  order  to  pa  v.  Ex  parte 
Orford,  102  Cal.  657. 

Section  18  of  Art,  IV  of  the  constitution, 
after  providing  that  certain  state  officers  shall 
be  subject  to  impeachment  for  misdemeanor 
in  oflfice,  declares:  "All  other  civil  officers 
shall  be  tried  for  misdemeanor  in  office  in 
such  manner  as  the  legislature  may  piONid^?' 
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By  section  772,  Penal  Code,  the  legislature 
has  provided  a  manner,  and  it  not  being  by 
means  of  indictment  or  information,  there 
can  be  no  appeal  to  the  Supreme  Court  in 
proceedings  instituted  under  that  section. 
See  also  section  682  Penal  Code.  In  re  Cur- 
tis, 108  Cal.  662. 

As  to  certiorari  in  contempt  case  for  news- 
paper publications.  McC^latchy  v.  Superior 
Court,  119  Cal.  414. 

The  former  constitution  having  been  judi- 
cially construed  to  empower  the  legislature 
to  provide  for  appeals  to  the  Supreme  Court 
in  **special"  civil  proceedings  of  a  summary 
character,  its  language  re-enacted  in  the 
present  constitution  will  be  given  the  same 
construction.  Morton  v,  Broderick,  118  Cal. 
474. 

Section  5.  The  Superior  Court  shall  have 
original  jurisdiction  in  all  cases  in  equity,  and  in  all 
cases  at  law  which  involve  the  title  or  possession  of 
real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all  other 
cases  in  which  the  demand,  exclusive  of  interest  or 
the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars,  and  in  all  criminal  cases 
amounting  to  felony,  and  cases  of  misdemeanor 
not  otherwise  provided  for;  of  actions  of  forcible 
entry  and  detainer;  of  proceedings  in  insolvency; 
of  action  to  prevent  or  abate  a  nuisance;  of  all  mat- 
ters of  probate;  of  divorce  and  for  annulment  of 
marriage,  and  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for.  And  said 
court  shall  have  the  power  of  naturalization,  and 
to  issue  papers  therefor.  They  shall  have  appel- 
late  jurisdiction  in  such  cases  arising  in  justices' 
and  other  inferior  courts  In  their  respective  coun- 
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ties  as  may  be  prescribed  by  law.  They  shall 
be  always  open  (legal  holidays  and  non- judicial 
days  excepted),  and  their  process  shall  extend  to 
all  parts  of  the  state;  provided,  that  all  actions  for 
the  recovery  of  the  possession  of,  quieting  the  title 
to,  or  for  the  enforcement  of  liens  upon  real  estate, 
shall  be  commenced  in  the  county  in  which  the 
real  estate,  or  any  part  thereof  affected  by  such 
action  or  actions,  is  situated.  Said  courts  and 
their  judges,  shall  have  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition,  (juo  warranto, 
and  habeas  corpus,  on  petition  by  or  on  behalf  of 
any  person  in  actual  custody  in  their  respective 
counties.  Injunctions  and  writs  of  prohibition 
may  be  issued  and  served  on  legal  holidays  and 
non- judicial  days. 

The  appellate  jurisdiction  of  the  Superior 
Court  is  defined  by  this  section,  and  it  has  no 
appellate  jurisdiction  except  such  as  is  given 
by  the  consiitntion;  in  a  suit  involving  merely 
a  money  demand,  the  court  has  no  appellate 
jurisdiction  unless  the  sum  involved  exceeds 
three  hundred  dollars.  Henigan  r.  Irvin,  110 
Cal.  38.  See  also  Griswold  v.  Pieratt,  110 
Cal.  261  and  notes  under  Sec.  5,  Art.  VI  infra. 

No  appeal  lies  to  the  Superior  Court  from 
an  order  made  by  a  justice's  court  in  pro- 
ceeding supplementary  to  execution,  in  which 
the  justice  directs  the  application  of  designated 
pro  pert  v  to  satisfaction  of  the  judgment. 
Wells  i^.  Torrance,  11^  Cal.  438. 

The  jurisdiction  of  the  Superior  Court  of 
proceedings  in  insolvency  is  not  divested  by 
bank  commissioner's  act  of  March  30,  1878, 
[Stats,  p.  740]  or  amendments  thereto,  [Stats. 
1887-8,  p.  90]   and  said   acts  are  not  ij^wc^oW" 
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stitutional.  How  far  the  acts  of  the  com- 
missioners may  be  controlled  or  reviewed  is 
not  decided.  People  v,  Superior  Court,  100 
Cal.  105. 

An  action  to  determine  plaintiff's  right  to 
waters  of  a  spring  on  defendant's  land  and 
to  maintain  pipes  for  conducting  said  waters, 
is  an  action  to  quiet  title  to  realty,  and  juris- 
diction of  said  action  is  in  the  Superior  Court 
of  the  county  in  which  the  land  is  situated. 
Pacific  Yacht  Club  v.  Sausalito  H.  W.  Co.,  98 
Cal.  487— following  Fritts  v.  Camp,  94  Cal. 
394. 

In  an  action  to  enjoin  defendants  from 
dumping  mining  debris  into  a  creek  above 
plaintiff's  premises,  defendant  by  his  answer 
justifying  under  an  adverse  claim  of  ease- 
ment, the  trial  must  be  had  in  the  county 
where  plaintiff^s  land  is  situate.  The  action 
is  in  effect,  one  to  quiet  plaintiff's  title  against 
defendant's  claim  of  easement.  Fritts  i^. 
Camp,  supra. 

In  the  phrase  "tax,  impost,  assessment, 
toll,"  etc.,  the  word  assessment  does  not  in- 
clude assessments  made  by  private  corpora- 
tions under  section  331  Civil  Code,  but  refers  to 
such  as  are  authorized  for  purposes  of  reve- 
nue and  taxation  by  municipal  or  other  pub- 
lic corporations.  Arroya  D.  &  W.  Co.  v.  Super- 
ior Court,  92  Cal.  47. 

Where  in  a  contract  for  sale  of  land  a  de- 
posit or  part  payment  is' made,  the  sale  de- 
pending  upon  the  question  whether  the  title 
proves  good,  and  deposit  lo  \ie  T^v«^\d  if  title 
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is  not  good,  the  jurisdiction  to  try  an  action 
to  recover  such  deposit  is  in  the  Superior 
and  not  in  the  justice's  court,  even  though 
the  amount  is  less  than  three  hundred  dollars, 
as  it  involves  a  question  of  title  to  land. 
[Schroeder  v.  Witram,  66  Cal.  636,  criticised.] 
Copertini  v.  Opperman,  76  Cal.  181. 

In  an  action  to  recover  one  hundred  dol- 
lars paid  by  plaintiff  under  an  agreement 
that  defendants  would  locate  plaintiff  on 
vacant  government  land,  the  pleadings  and 
record  in  the  justice's  court  did  not  suffi- 
ciently show  that  the  title  or  right  of  posses- 
sion would  necessarily  be  involved.  Held, 
if  such  question  became  involved,  the  justice 
had  no  jurisdiction  to  try  it,  and  should  have 
certified  the  case  to  the  Superior  Court.  De- 
fendant appealed  to  the  Superior  Court  on 
questions  of  law  and  fact,  and  in  the  Superior 
Court  the  question  did  become  involved  by 
reason  of  evidence  of  occupancy  by  a  third 
person,  and  the  Superior  Court  had  jurisdic- 
tion of  the  parties  and  of  the  particular  issue 
raised,  and  the  Superior  Court  having  ac- 
quired original  jurisdiction,  an  appeal  would 
lie  to  the  Supreme  Court.  The  Supreme 
Court  has  jurisdiction  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real 
estate  under  section  4,  article  VI  of  the  con- 
stitution without  excepting  cases  where  the 
title  is  only  incidentally  involved.  If  the 
title  or  possession  is  so  involved  that  it  must 
be  decided  in  order  to  determine  the  case^  tk^ 
Superior  Court  has  original  and   ttie  Sw^t^xxv^ 
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Court  appellate  jurisdiction  whether  the  in- 
volution may  be  said  to  be  merely  incidental 
or  not.  [Copertini  v,  Opperman,  supra,  and 
Holman  v,  Taylor,  31  Cal.  341.]  Hart  v. 
Carnall-Hopkins  Co.,  opinion  filed  June  16, 
1894. 

Jurisdiction  in  equitable  action  for  specific 
performance  of  contract  to  convey  land  is  in 
Superior  Court.     Hall  v.  Rice,  64  Cal.  443. 

That  Superior  Court  has  not  jurisdiction  on 
appeal  to  try  the  case  unless  the  justice's 
court  had  original  jurisdiction.  See  Baller- 
ino  V,  Bigelow,  90  Cal.  500. 

Section  1664,  Code  of  Civil  Procedure,  pro- 
ceedings in  the  nature  of  an  action  to  deter- 
mine heirship.  Not  unconstitutional.  The 
Superior  Court  is  properly  given  jurisdiction. 
Such  proceedings  clearly  relate  to  "probate." 
In  re  Burton,  93  Cal.  459. 

Jurisdiction  in  cases  of  unlawful  detainer 
cannot  be  given  to  justice's  courts  by  mere 
allegations  in  the  complaint.  The  jurisdic- 
tion is  in  the  Superior  Court  unless  in  fact  the 
ren  tal  value  does  not  exceed  twenty-five  dollars 
per  month,  and  unless  the  damages  claimed 
do  not  exceed  two  hundred  dollars.  Baller- 
ino  r.  Bigelow,  90  Cal.  500. 

The  Superior  Courts  are  successors  of  the 
former  county  courts.  Smith  v.  Hill,  89  Cal. 
122,  128. 

The  jurisdiction  of  the  Superior  Court  as  to 

the  amount  of  three   hundred   dollars  is  to  be 

determined    by    reference    to  the  ad  damnum 

c/a ufire  of  the  complaint.    \«/Yi^T^\*Vi^  demand 
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was  for  $362.84,  the  value  of  wheat,  and  $100.00 
expended  in  pursuit  of  the  property,  the 
demand  exceeded  $300.00,  and  Superior  Court 
had  jurisdiction.  Greenbaum  v,  Martinez,  86 
Cal.  459.  [Citing  Dashiel  v.  Slingerland,  60 
Cal.  653;  Bailey  v.  Sloan,  65  Cal.  387,  and 
Lord  V.  Goldberg,  81  Cal    599.] 

The  section  is  cited  to  effect  that  suit  to  fore- 
close a  mortgage  must  be  brought  in  the  county 
where  the  land  is  situate,  in  Campbell  v.  West, 
86  Cal.  197,  and  as  to  all  liens,  in  Goldtree  v. 
McAlister,  86  Cal.  93-105.  And  as  to  juris- 
diction over  corporation,  in  Nat.  Bank  v.  Supe- 
rior Court,  83  Cal.  491;  Chase  v.  R.  R.  Co.,  83 
Cal.  468-473;  Baker  v.  Fireman's  Fund  Ins. 
Co.,  73  Cal.  183. 

Superior  Courts  are  given  jurisdiction,  in 
the  broadest  terms,  of  actions  inequity.  Water 
Works  v\  San  Francisco,  82  Cal.  286-305.  As 
to  actions  relating  to  office,  and  in  nature  of 
quo  warranto^  in  People  v.  Stanford,  77  Cal. 
361.     [Department  opinion,  p.  376.] 

Complaint  in  justice's  court  for  conversion, 
alleged  the  value  of  the  property  at  two  hun- 
dred and  fifty  dollars  and  alleged  damages  in 
the  further  sum  of  fifty  dollars,  the  prayer 
being  for  two  hundred  and  ninety-nine  dollars. 
Demurrer  to  jurisdiction  overruled,  judgment 
for  plaintiff  according  to  prayer.  Defendant 
appealed  to  Superior  Court  and  renewed  his 
demurrer.  Overruled.  Defendant  then  applied 
to  Supreme  Court  to  prohibit  the  Superior 
Court  from  proceeding  with  trial  oi  \.\\e  c^^^. 
UeU^  the  ad  damnicm   clause  of  comioVamX.^  q\ 


212  COXSTITUTION  1879 

the  value  of  the  property,  determined  jurisdic- 
tion in  favor  of  justice's  court,  and  whether  it 
had  or  not,  the  Superior  Court  had  jurisdic- 
tion on  appeal  to  try  the  case.  Sanborn  t\ 
Superior  Court,  60  Cal.  425.  [Contra,  Balle- 
rino  V,  Bigelow,  90  Cal.  500. J 

A  native  of  China  is  not  entitled  to  natural- 
ization, nor  can  such  person,  naturalized  and 
admitted  to  practice  as  an  attorney  at  law  in 
the  highest  court  of  another  state,  be  admitted 
to  practice  in  the  courts  of  this  state.  In  re 
Hong  Yen  Chang,  84  Cal.  163. 

An  action  to  oust  from  office  a  person  claim- 
ing to  be  a  supervisor  of  San  Francisco,  and 
to  recover  the  five  thousand  dollar  penalty 
affixed  by  statute  in  such  cases,  is  in  the  nat- 
ure of  quo  warranto,  and  it  is  an  action  at  law 
involving  more  than  three  hundred  dollars, 
and  the  constitution  gives  the  Superior  Court 
jurisdiction,  which  is  not  affected  by  the  pro- 
vision of  the  consolidation  act,  making  the 
supervisors  judges  of  the  election,  etc.,  of  their 
members.     People  r.  Bingham,  82  Cal.  238. 

The  jurisdiction  of  Superior  Courts  in  all 
such  special  cases  as  are  "not  otherwise  pro- 
vided for,"  includes  cases  of  eminent  domain 
on  behalf  of  cities  and  towns.  Bishop  v.  Supe- 
rior Court,  87  Cal.  226. 

Special   proceedings  under  the  act   supple- 
mental to  the  Wright  Act  [Stats.  1889,  p.  212], 
providing  for  confirmation  of  organization  of 
irrigation  districts  are  proceedings  m  rem,  and 
jurisdiction  may  be  acquued  b^   publication. 
Crall  V.  Board  of  Directota,  ^T  C.^\.  ^^V 
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The  misdemeanor  of  gaming  being  "pro- 
vided for/'  [Sec.  330  Penal  Code]  the  Superior 
Court  has  no  jurisdiction  to  try  the  accused 
on  an  indictment  or  information  for  that 
offense.  [Citing  Green  v.  Superipr  Court,  78 
Cal.  556;  and  see  also  People  v,  Joselyn,  80 
Cal.  544;  Ex  parte  Wallingford,  60  Cal.  103; 
Gafford  v.  Bush,  60  Cal.  149.]  People  v.  Law- 
rence, 82  Cal.  182. 

The  Superior  Court  in  San  Francisco  has 
no  jurisdiction  of  misdemeanor  of  conspiracy. 
Such  jurisdiction  being  vested  in  the  police 
court,  is  otherwise  provided  for.  The  common 
law  distinction  between  high  and  low  misde- 
meanors has  never  been  recognized  in  this 
stat«,  and  the  legislature  has  power  to  vest 
exclusive  jurisdiction  over  all  misdemeanors 
in  inferior  courts.  Green  v,  Superior  Court, 
78  Cal.  556. 

A  penalty  "given  by  statute"  and  not  exceed- 
ing $300,  is  within  the  jurisdiction  of  justices' 
courts  whether  its  legality  be  questioned  or 
not,  it  not  being  a  tax,  impost,  assessment, 
toll  or  municipal  fine.  Thomas  r.  Justices' 
Court,  80  Cal.  40. 

The  constitution,  in  using  the  words  "Supe- 
rior Court,"  is  dealing,  not  with  individual 
Superior  Courts  as  separate  and  distinct  courts 
.and  as  county  establishments,  but  with  a  state 
system  of  courts.  That  term  is  a  collective 
term.     Green  v.  Superior  Court,  78  Cal.  560. 

A  case  appealed  from  justices,  court  to  Supe- 
rior Court  of  the  same  county  cannot  befeaw^- 
/erred  to  an  other  county  for  trial  on  the  giowivOi 
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that   defendant    is   a   resident   of  the   latter 
county.     Gross  v.  Superior  Court,  71  Cal.  382. 

Section  980  of  Code  of  Civil  Procedure  pur- 
porting to  authorize  such  transfer  is  uncon- 
stitutional. Luco  i\  Superior  Court,  71  Cal. 
555. 

These  courts  shall  be  always  open  (legal 
holidays  and  non- judicial  days  excepted)  and 
terms  of  court  are  abolished  and  the  legislative 
enactments  are  in  harmony  with  the  constitu- 
tion. Sections  73-4,  Code  of  Civil  Procedure. 
In  re  Gannon,  69  Gal.  541. 

A  jury  may  be  discharged  on  a  legal  holiday. 
[Sees.  134  C.  C.  P.  and  1142  Penal  Code.]  The 
constitution  does  not  prohibit  all  business  in 
the  Superior  Court  on  legal  holidays,  excepting 
issuing  injunctions  and  writs,  but  it  prohibits 
the  legislature  from  establishing  terms  during 
which  only  judicial  business  can  be  trans- 
acted.    People  v:  Soto,  65  Cal.  621. 

An  action  to  settle  a  trust  in  relation  to  real 
property,  is  not  required  to  be  brought  in  the 
county  where  the  property  is  situated.  Le 
Breton  /•.  Superior  Court,  66  Cal.  27. 

The  provision  requiring  all  actions  for  recov- 
ery of  possession  of,  quieting  title  to,  or  enforce- 
ment of  liens  upon  real  estate,  does  not  apply 
to  actions  commenced  prior  to  the  adoption  of 
this  constitution.  Watt  r.  Wright.  66  Cal. 
202. 

Place  of  trial  of  actions  for  injuries  to  real 
property,  see  section   392,   Code  of   Civil  Pro- 
cedure.     City  of  Marysville  r.  North    Bloom- 
md^etc,  Co.,  m  Cal.  US. 
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All  action  brought  in  the  District  Court  in 
5an  Francisco  prior  to  the' adoption  of  this 
jonstitution,  to  foreclose  a  mortgage  on  lands 
n  Fresno  county,  was  succeeded  to  by  the 
Superior  Court  in  and  for  San  Francisco,  and 
is  decree  of  foreclosure  was  valid. .  The  pro- 
vision of  the  present  constitution  requiring 
such  actions  to  be  brought  in  the  county 
ivhere  the  land  affected  is  situated,  is  pros- 
pective. [Gurnee  v,  Superior  Court,  58  Cal. 
S8.]     Watt  v,  Wright,  66  Cal.  202. 

An  equitable  action  to  remove  trustees 
ander  a  will,  brought  in  San  Francisco,  will 
lot  be  restrained  by  prohibition  on  account 
)f  real  estate  held  by  the  trustees  located  in 
Santa  Barbara,  and  which  may  be  affected  by 
:he  action.  More  v.  Superior  Court,  64  Cal. 
345. 

The  section  is  prospective  only  in  its  effect. 
An  action  for  recovery  of  real  estate  situate  in 
Sonoma  county,  pending  in  a  District  Court 
in  San  Francisco,  was  succeeded  to  by  the 
Superior  Court  of  San  Francisco,  and  not  the 
Superior  Court  of  Sonoma.  Prior  to  this  con- 
stitution the  action  could  properly  be  com- 
menced in  San  Francisco.  Gurnee  v.  Superior 
Court,  58  Cal.  88.  Affirmed  in  S.  F.  S.  U.  v, 
Abbott,  59  Cal.  400. 

An  action  to  foreclose  the  right  of  vendee 
under  contracts  for  purchase  of  land,  although 
construed  as  for  ^'strict  foreclosure,"  is  an 
action  for  enforcement  of  lien,  and  must  be 
brought  in  the  county  where  the  land  is  s^ilw- 
ated.    [Vrton  v.   Wood,  87  Cal.  38;  Pae.X. 
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Club  V.  SausalitoB.  W.  Co.,  98  Cal.  487;  Fritz 
r.  Camp,  95  Cal.  393.]  S.  P.  R.  R.  Co.  r.  Pix- 
ley,  opinion  filed  June  15, 1894.  37  Pac.  Rep. 
194. 

The  section  does  not  provide  that  the  action 
must  be  tried,  but  simply  that  it  must  be 
commenced  in  the  county  in  which  the  land 
is  situated,  and  section  997,  Code  of  Civil  Pro- 
cedure, is  not  obnoxious  to  any  constitutional 
provision.     Hancock  v.  Burton,  61  Cal.  70. 

As  to  all  cases  in  equity,  the  same  jurisdic- 
tion that  was  conferred  by  the  former  consti- 
tution [Sec.  6,  Art.  VI]  is  conferred  by  the 
new  constitution  on  the  Superior  Courts.  And 
the  jurisdiction  of  our  courts  in  equity  is  to 
be  tested  by  reference  to  the  jurisdiction  actu- 
ally exercised  by  the  court  of  chancery  in 
England  when  our  constitution  was  adopted, 
except  so  far  as  such  jurisdiction  is  modified 
by  our  constitution  or  the  constitution  of  the 
United  States.  Estate  of  Hinckley,  58  Cal. 
585. 

By  operation  of  the  constitution  itself,  the 
Superior  Court  became  vested  with  jurisdic- 
tion of  all  cases  of  felony,  and  was  the  succes- 
sor of  all  other  courts  which  had  thereto- 
fore possessed  jurisdiction  in  such  cases.  Ex 
parte  Williams,  87  Cal.  78;  Smith  v.  Hill,  89 
Cal.  123-128;  People  r.  Colby,  54  Cal.  184. 

Where  the  justice's  court  has  not  jurisdic- 
tion to  try  a  cause,  the  Superior  Court  on  ap- 
peal has  not  jurisdiction  to  try  it.  Shealor  r. 
Superior  Court,  70  Cal.  565.  Contra,  Sanborn 
e^.  Contra  Costa  Co.,  60  Cal.  427.     ' 
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Where  the  sole  question  presented  is  whether 
the  amount  collected  is  a  legal  toll,  and  not 
as  to  an  excessive  collection,  the  jurisdiction 
is  in  the  Superior  and  not  in  the  justice's 
court.     Culbertson  r.  Kinevan,  68  Cal.  490. 

The  Supreme  Court  has  appellate  jurisdic- 
tion of  a  case  involving  the  alleged  right  of 
persons  to  possess  lands  claimed  to  constitute 
a  toll-road  as  against  those  who  deny  the 
right  and  refuse  to  pay  toll  for  passing  over 
the  road.  People  r.  Horsely  et  als,,  65  Cal. 
381. 

In  issuing  writs  of  certiorari,  mandate  and 
prohibition,  the  Supreme  and  Superior  Courts 
are  peers;  both  have  original  jurisdiction. 
Whether  the  judgment  of  each  is  final  is  not 
decided.  Santa  Cruz  Gap  T.  Co.  r.  Santa 
Clara  Co.,  62  Cal.  40. 

Mandamus  will  not  issue  to  compel  an  al- 
lowance to  reporter  of  Supreme  Court  of  sal- 
ary exceeding  twenty-five  hundred  dollars  per 
annum,  payable  monthly.  Smith  r.  Kenfield, 
57  Cal.  138. 

In  actions  to  condemn  land  for  purposes 
of  a  railroad,  the  jurisdiction  is  in  the  court 
of  the  county  where  the  land  is  situated.  Cal. 
So.  R.  R.  Co.  r.  S.  P.  R.  R.  Co.,  65  Cal.  409, 
394. 

Prior  to  the  present  constitution  the  code 
provided  for  appeals  from  Justices'  Courts  to 
the  county  courts. 

It  is  held  that  in  an  action  on  a  contract  to 
find  and  locate  persons  on  vacant  governme>ni 
land,  the  title  to  land  is  involved,  and  \a\i^\.  «b 
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justice's  court  has  no  jurisdiction  to  try  the 
issues.  [Copertinit;.  Oppermann,  76  Cal.  181; 
Holman  v.  Taylor,  31  Cal.  341.]  Hart  v.  Car- 
nall-Hopkins  Co.,  103  Cal.  142. 

There  was  no  specific  provision  of  the  legis- 
lature providing  for  appeals  from  justices' 
courts  to  the  Superior  Court  until  the  act  of 
March  26,  1880  [Stats,  p.  53],  amending  sec- 
tion 974,  Code  of  Civil  Procedure,  but  under 
section  11,  article  XXII,  of  the  new  constitu- 
tion, the  laws  relating  to  appeals  from  Jus- 
tices' Courts  were  continued  in  force,  and, 
under  the  new  judicial  system  the  Superior 
.  Courts  have  jurisdiction  to  hear  such  appeals. 
Cal.  F.  &  M.  S.  Co.  r.  Superior  Court,  60  Cal. 
305. 

The  Superior  Court  has  no  jurisdiction  to 
try  cases  of  petit  larceny,  even  where  the 
grand  jury  finds  indictments  for  such  offense. 
Petit  larceny  is  not  among  the  misdemeanors 
*^not  otherwise  provided  for."  Section  115, 
Code  of  Civil  Procedure.  Whether  or  not 
there  are  other  misdemeanors  included  in  that 
section  which  are  required  by  the  constitution 
to  be  prosecuted  by  information  or  indict- 
ment, not  decided.  Ex  parte  Wallingford,  60 
Cal.  103.  Nor  of  indictment  for  misdemeanor 
of  keeping  open  a  saloon  on  Sunday.  Gaf- 
ford  r.  Bush,  GO  Cal.  150. 

An  action  to  abate  a  nuisance  was  a  suit  in 

equity  under  the  former  constitution,  and  its 

character  was  not  changed  upon  the  adoption 

of  the  new  constitution.     Such   action  pend- 

Jng  in  ^Ae  District  Court  att\v^a.^o^\iv<^xvof  the 
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present  constitution  was  succeeded  to  by  the 
Superior  Court.  Learned  v.  Castle,  67  Cal. 
41. 

The  offense  of  nuisance  defined  in  section 
370  Penal  Code,  is,  according  to  section  377, 
same  code,  within  jurisdiction  of  Superior 
Court.     In  matter  of  Kurtz  68  Cal.  412. 

Upon  trial  under  an  information  for  assault 
with  deadly  weapon  and  verdict  of  guilty  of 
assault,  the  Superior  Court  has  jurisdiction  to 
pronounce  sentence.  The  information  gave 
the  court  jurisdiction,  and  the  offence  of  which 
defendant  was  found  guilty  was  within  the 
scope  of  that  charged  in  the  information. 
Ex  parte  Donahue,  65  Cal.  474.  See  also 
People  V.  Fahey,  64,  Cal.  342. 

An  action  to  foreclose  a  vendor's  lien  on 
land  must  be  brought  in  the  county  where 
the  land  is  situated,  and  if  brought  in  a 
county  in  which  no  part  of  the  land  is  situ- 
ated, a  demurrer  on  the  ground  that  the 
court  has  no  jurisdiction  should  be  suj-tained. 
Southern  Pac.  R.  R.  Co.,  v.  Pixley,  103  Cal. 
119. 

The  act  of  May  29,  1893  [Stats,  p.  180,  Sec. 
15],  creating  the  county  of  Kings  and  pro- 
viding for  the  collection  of  taxes  for  the  year 
1892,  within  the  territory  of  the  new  county, 
and  directing  to  whom  said  taxes  should 
belong,  and  requiring  the  collector  of  that 
county  to  be  furnished  by  the  tax  collector  of 
the  old  county  with  the  tax  list,  is  ivo\,  ww- 
conAliutwDal  either  for  defective   sVa\.^\w^w\ 
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in  the  title  of  the  act,  nor  as  special  legisla- 
tion.    Kings  County  v.  Johnson,  104  Cal.  199. 

An  action  for  foreclosure  of  mortgage  must 
be  commenced  in  county  where  the  land  or 
some  part  thereof  is  situated  and  if  com- 
menced in  some  other  county  a  judgment  in 
such  action  would  be  void.  Rogers  v.  Cady, 
104  Cal.  292. 

The  constitution  does  not  command  that 
the  action  must  be  tried,  but  that  it  must  be 
commenced  in  the  county  where  the  land,  or 
some  part  thereof  is  situated.  Duffy  v.  Duffy, 
104  Cal.  604. 

The  jurisdiction  of  the  state  courts  in  cases 
of  homicide,  extends  to  all  places  in  the  state, 
except  as  provided  in  section  8,  article  I, 
Constitution  United  States  "all  places  pur- 
chased by  the  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  docks, 
yards,  and  other  needful  buildings."  People 
V.  Collins,  105  Cal.  508. 

The  place  of  trial  is  not  an  element  going 
to  the  jurisdiction  of  the  court,  but  is  a  matter 
of  legislative  regulation.  The  constitution  only 
requires  that  actions  must  be  commenced  in  the 
county  where  the  property  is  situated.  [Sec. 
392  C.  C.  P.]  Security  Loan  etc.  Co.  v.  Kauff- 
man,  108  Cal.  222. 

The   section    is    alluded   to    in  Petaluma 

S.   Bank  V.   Superior   Court,  111    Cal.    498  in 

connection  with   the  joining  of   a  receiver  ap- 

pointed  by  the  court  ati  a  A^l^wdantin  a  sup- 

posed  case  of  foreclosuie. 
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Neither  the  Superior  Court  nor  the  Supreme 
Court  on  appeal,  has  jurisdiction  to  try  the 
[question  of  indebtedness  upon  a  mere  money 
demand,  where  the  sum  involved  does  not 
exceed  three  hundred  dollars.  A  cross-com- 
plaint for  a  less  sum  is  therefore  not  per- 
missible. Griswold  v,  Pieratt,  110  Cal.  261. 
3ee  also  Henigan  v.  Irvin,  110  Cal.  38 

The  service  of  a  proposed  statement  on 
motion  for  new  trial  is  not  void  because  served 
on  Sunday  or  a  legal  holiday,  although  it 
might  be  gerved  on  the  next  day,  nor  is  such 
service  "judicial  business"  within  the  mean- 
ing of  the  constitution.  Reclamation  Dist,  v. 
Hamilton,  112  Cal.  605. 

This  section  is  referred  to  in  People  ex  rel 
Lynch  v.  Budd,  114  Cal.  168. 

Superior  Courts  are  in  effect  always  open 
for  the  transaction  of  business:  The  intervals 
when  no  business  is  being  transacted  being 
regarded  as  "recesses,"  and  by  "sessions"  is 
meant  the  time  during  which  the  court  is  in 
fact  engaged.  Sees.  1112-1118  C.  C.  P. 
Falltrick  v.  Sullivan,  119  Cal.  615. 

The  amount  sued  for  determines  the  juris- 
diction of  the  court.  The  prayer  of  the  com- 
plaint does  not  determine  the  question  of  juris- 
diction independent  of  the  facts  alleged.  Lehn- 
hardt  r.  Jennings,  119  Cal.  198. 

[An  amendment  to  he  known  as  section  5  1-2 
(,f  this  article  was  voted  on  at  the  general  elcclxou^ 
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Section  6.  There  shall  be  in  each  of  the  organ- 
ized counties,  or  cities  and  counties  of  the  state,  a 
Superior  Court,  for  each  of  which  at  least  one  judge 
shall  be  elected  by  the  qualified  electors  of  the 
county,  or  city  and  county,  at  the  general  state  elec- 
tion, provided,  that  until  otherwise  ordered  by  the 
legislature,  only  one  judge  shall  be  elected  for  the 
counties  of  Yuba  and  Sutter,  and  that  in  the  city 
and  county  of  San  Francisco  there  shall  be  elected 
twelve  judges  of  the  Superior  Court,  any  one  or 
or  more  of  whom  may  hold  court.  There  may  be 
as  many  sessions  of  said  court,  at  the  same  time,  as 
there  are  judges  thereof.  The  said  judges  shall 
choose  from  their  own  number  a  presiding  judge, 
who  may  be  removed  at  their  pleasure.  He  shall 
distribute  the  business  of  the  court  among  the  judges 
thereof,  and  prescribe  the  order  of  business.  The 
judgments,  orders  and  proceedings  of  any  session 
of  the  Superior  Court,  held  by  any  one  or  more  of 
the  judges  of  said  court,  respectively,  shall  be 
equally  effectual  as  if  all  the  judges  of  said  respect- 
ive courts  presided  at  such  session.  In  each  of  the 
counties  of  Sacramento,  San  Joaquin,  Los  Angeles, 
Sonoma,  Santa  Clara  and  Alameda  there  shall  be 
elected  two  such  judges.  The  term  of  office  of 
judges  of  the  Superior  Courts  shall  be  six  years 
from  and  after  the  first  Monday  of  January  next 
succeeding  their  election;  provided,  that  the  twelve 
judges  of  the  Superior  Court,  elected  in  the  city 
and  county  of  San  Francisco  at  the  first  election 
held  under  this  constitution,  shall  at  their  first 
meeting,  so  classify  themselves,  by  lot,  that  four  of 
them  shall  go  out  of  office  at  the  end  of  two  years, 
and  four  ot  them  shall  go  out  of  office  at  the  end  of 
four  years,  and  four  of  them  shall  go  out  of  office  at 
the  end  of  six  years,  and  an  entry  of  such  classifica- 
tion shall  be  made  in  the  minutes  of  the  court, 
signed  by  them,  and  a  duplicate  thereof  filed  in  the 
office  of  the  secretary  of  state.  The  first  election 
of  judges  of  the  Superior  Courts  shall  take  place 
at  the  first  general  election  held  after  the  adoption 
^nd  nitiiic'iition  of  this  con8\)\\)\\\»\oxi,     U  ^vacancy 
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occur  in  the  office  of  judge  of  a  Superior  Court,  the 
governor  shall  appoint  a  person  to  hold  the  office 
until  the  election  and  qualification  of  a  judge  to  fill 
the  vacancy,  which  election  shall  take  place  at  the 
next  succeeding  general  election,  and  the  judge  so 
elected  shall  hold  office  for  the  remainder  of  the 
unexpired  term. 

The  term  of  Superior  Court  judges  being 
six  years,  their  term  of  office  commences 
under  article  20,  section  20,  on  first  Monday 
after  first  day  of  January  next  following  their 
election.  Merced  Bank  r.  Rosenthal,  99  Cal. 
39. 

When  a  new  judgeship  is  created  by  the  leg- 
islature under  sectiofi  9,  article  VI,  the  first 
judge  appointed  to  said  office  will  hold  until 
the  next  election  by  the  people,  and  qualifica- 
tion of  the  person  elected;  and  the  first  person 
so  elected  will  hold  office  for  six  years,  com- 
mencing on  the  first  Monday  after  the  first 
day  of  January  next  after  his  election.  A  per- 
son appointed  by  the  governor  to  fill  a  vacancy 
in  such  office,  holds  under  his  appointment 
only  until  the  next  general  election,  and  the 
person  then  elected  will  hold  office  until  the 
expiration  of  the  term  in  which  the  vacancy 
had  occurred.  People  r.  Waterman,  86  Cal.  27. 

Section  14  of  the  act  of  March  11,  1893 
[Stats,  p.  168],  creating  the  county  of  Madera, 
so  far  as  it  attempts  to  provide  that  the  judge 
of  the  Superior  Court  elected  under  that  act 
shall  hold  his  office  until  after  the  first  Mon- 
day in  January,  1897,  is  in  conflict  with  this 
section  of  the  constitution.  People  v .  M.'a.iV-  ^ 
ham,  104  CaL  234.  1 
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The  division  of  the  Superior  Court  into 
departments  is  an  imaginary  one.  The  con- 
stitution provides  that  there  mav  be  as  manv 
sessions  of  the  court  as  there  are  judges.  The 
judges  hold  but  one  and  the  same  court,  and 
the  jurisdiction  they  exercise  in  any  cause  is 
that  of  the  court  and  not  of  the  individual. 
The  judges  of  the  Superior  Court  in  San  Fran- 
cisco may  properly  adopt  rules  for  the  guid- 
ance of  the  presiding  judge  in  the  matter  of 
distributing  the  business  of  the  court,  so  long 
as  such  rules  do  not  violate  any  provision  of 
law,  but  a  violation  of  such  rules  cannot  affect 
the  jurisdiction  of  the  court.  White  t'.  Supe- 
rior Court,  110  Cal.  62. 

As  to  certiorari  in  contempt  case  for  news- 
paper publication,  McClatchy  v,  Superior 
Court,  119  Cal.  414. 

Section  7.  In  any  county,  or  city  and  county, 
other  that  the  city  and  county  of  San  Francisco,  in 
which  there  shall  be  more  than  one  judge  of  the 
Superior  Court,  the  judges  of  such  court  may  hold 
as  many  sessions  of  said  court  at  the  same  time  as 
there  are  judges  thereof,  and  shall  apportion  the 
business  among  themselves  as  equally  as  may  be. 

See  notes  under  section  6,  supra. 

Section  8.  A  judge  of  any  Superior  Court  may 
hold  a  Superior  Court  in  any  county,  at  the  request 
of  a  judge  of  the  Superior  Court  thereof,  and  upon 
the  request  of  the  governor  it  shall  be  his  duty  so 
to  do.  But  a  cause  in  a  Superior  Court  may  be 
tried  by  a  judge  pro  tempore,  who  must  be  a  mem- 
ber of  the  bar,  agreed  upon  in  writing  by  the  parties 
/i^i^^afl/;  or  their  attorneys  of  record,  approved  by 
the  court,  and  sworn  to  try  \>\ve  ^i^uvi^. 
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Such  request  of  another  judge  may  be  pre- 
sumed, although  it  appears  that  a  request  of 
the  governor  is  also  made  and  is  two  days 
later  than  acts  of  the  requested  judge.  Peo- 
ple V.  Ah  Lee  Doon,  97  Cal.  171. 

A  judge  of  one  court,  at  the  request  of  the 
judge  of  the  court  where  the  proceeding  is 
pending,  may  hold  the  court  a  portion  of  the 
time  during  which  the  proceedings  are  had. 
Eureka  L.  and  Y.  Co.  v  Superior  Court,  66 
Cal.  311,  316. 

Section  9.  The  legislature  shall  have  no  power 
to  grant  leave  of  absence  to  any  judicial  officer;  and 
any  such  officer  who  shall  absent  himself  from  the 
state  for  more  than  sixty  consecutive  days  shall  be 
deemed  to  have  forfeited  his  office.  The  legislature 
of  the  state  may  at  any  time,  two-thirds  of  the 
members  of  the  senate  and  two-thirds  of  the  mem- 
bers of  the  assembly  voting  therefor,  increase  or 
diminish  the  number  of  judges  of  the  Supe- 
rior Court  in  any  county,  or  city  and  county,  in 
the  state;  provided,  that  no  such  reduction  shall 
affect  any  judge  who  has  been  elected. 

Const.  1849j    Art.  VI,   Sec.  5.      [Leave  of 
absence  not  permissible.] 

Under  act  of  March  5,  1887  [Stats,  p.  19], 
the  legislature  increased  the  number  of  judges 
for  San  Bernardino  county  from  one  to  two, 
and  authorized  the  governor  to  appoint  a 
judge  to  said  office  to  hold  until  the  first  Mon- 
day after  the  first  day  of  January,  1889,  and  also 
provided  at  the  next  general  election  a  judge 
should  be  elected  to  said  office  to  hold  office 
for  the  term  prescribed  by  the  constitution  and 
law.      Held,    that  the  judge    so    e\ec\,^dL  ^\. 
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the  general  election  in  November,  1888,  should 
hold  his  office  for  six  years  from  the  first  Mon- 
day after  the  first  day  of  January,  1889,  accord- 
ing to  the  "constitution  and  law."  The  People 
V.  Waterman,  86  Cal.  27. 

As  to  election  of  judges,  see  Barton  v.  Kal- 
loch,  56  Cal.  101. 

Dereliction  of  duty  in  office  may  be  pun- 
ished, if  the  legislature  so  directs,  as  a  crime, 
but  dereliction  may  also  work  a  forfeiture  of 
office  under  civil  process.  Morton  v,  Broder- 
ick,  118  Cal.  483. 

Section  10.  Justices  of  the  Supreme  Court, 
and  judges  of  the  Superior  Courts,  may  be  removed 
by  concurrent  resolution  of  both  houses  of  the 
legislature,  adopted  by  a  two-thirds  vote  of  each 
house.  All  other  judicial  officers,  except  justices  of 
the  peace,  may  be  removed  by  the  senate  on  the 
recommendation  of  the  govenor,  but  no  removal 
shall  be  made  by  virtue  of  this  section,  unless  the 
cause  thereof  be  entered  on  the  journal,  nor  unless 
the  party  complained  of  has  been  served  with  a 
copy  of  the  complaint  against  him,  and  shall  have 
had  an  opportunity  of  being  heard  in  his  defense. 
On  the  question  of  removal,  the  ayes  and  noes  shall 
be  entered  on  the  journal. 

Const.  1849,  Art.  IV,  Sec.  19.     [Impeach- 
ment.] 

Section  11.  The  legislature  shall  determine  the 
number  of  justices  of  the  peace  to  be  elected  in 
townships,  incorporated  cities  and  towns,  or  cities 
and  counties,  and  shall  fix  by  law  the  powers, 
duties,  and  responsibilities  of  justices  of  the  peace; 
provided,  such  powers  shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  courts  of  record, 
except  that  said  justices  shall  have  concurrent 
jurisdiction  with  thQ  Sui^orw  ^Q>wt,a  iu  cases  of 
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forcible  entry  and  detainer,  where  the  rental  value 
does  not  exceed  twenty-five  dollars  per  month,  and 
where  the  whole  amount  of  damages  claimed  does 
not  exceed  two  hundred  dollars,  and  in  cases  to  en- 
force and  foreclose  liens  on  personal  property  when 
neither  the  amount  of  the  liens  nor  the  value  of  the 
property  amounts  to  three  hundred  dollars. 

Const.  1849,  Art.  VI,  Sec.  9. 

To  entitle  justice's  court  to  jurisdiction  in 
unlawful  detainer,  the  plaintiff  must  not 
claim  more  than  $200  damages,  and  the  rental 
value  must  not  in  fact  exceed  twenty-five  dol- 
lars per  month.  Jurisdiction  cannot  be  given 
by  the  manner  of  framing  the  complaint. 
Ballerino  v.  Bigelow,  90  Cal.  502. 

Under  section  112  Code  of  Civil  Procedure,  the 
justices'  courts  have  jurisdiction  of  all  penal- 
ties "given  by  statute"  which  are  under  $300 
whether  the  legality  of  the  penalty  is  involved 
or  not,  but  in  case  of  '*municipal  fines"  they 
have  not  jurisdiction  if  the  legality  is  denied 
by  the  answer.  Thomas  r.  Justices'  Court, 
80  Cal.  40. 

Where,  in  a  contract  for  purchase  of  land,  a 
part  payment  or  deposit  of  less  than  three 
hundred  dollars  is  made,  the  sale  depending 
upon  whether  the  title  is  good,  and  the  money 
to  be  repaid  if  title  is  not  good,  the  jurisdiction 
of  an  action  to  recover  the  deposit  is  in  the 
Superior  Court,  as  a  question  of  title  to  land 
is  involved  therein.  Schroeder  v.  Wittram, 
66  Cal.  636,  criticised.  Copertini  r.  Opper- 
mann,  76  Cal.  181.  And  see  Hart  r.  Carnall- 
Hopkins  Co.,  103  Cal.  132. 
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The  legislature  has  given  jurisdiction  of 
petit  larceny  to  the  justices'  courts,  and  the 
Superior  Court  has  no  jurisdiction  of  that 
offense;  and  it  is  not  a  misdemeanor  '*not 
otherwise  provided  for,"  under  section  5,  art- 
icle VI,  constitution.  Section  915,  Penal 
Code,  also  provides  that  the  grand  jury  shall 
inquire  into  all  offenses  committed  or  triable 
in  the  county,  but  it  does  not  follow  that  the 
jurisdiction  of  the  offense  is  determined  by  the 
form  of  the  procedure.  Ex  parte  Wallingford, 
60  Cal.  103.  The  same  is  true  of  misdemeanor 
of  keeping  open  a  saloon  on  Sunday.  [Ex  parte 
McCarthy,  53  Cal.  distinguished.]  Gafford  r. 
Bush,  60  Cal.  150. 

Justices  of  the  peace  are  as  much  judicial 
oflScers  as  are  justices  of  the  Supreme  Court. 
Their  numbers,  powers,  duties  and  responsibili- 
ties are  to  be  fixed  by  the  legislature.  [Sec.  1, 
Art.  VI.]  They  were  among  the  officers  to  be 
elected  in  1879 — their  term  being  shortened 
one  year — and  thereafter,  on  the  even  num- 
bered years.  The  legislature  has  adopted  the 
date  of  electing  members  of  the  legislature  as 
the  day  for  general  election,  by  a  valid  and 
constitutional  act  amending  section  1041, 
Political  Code,  [Amendments  1880,  p.  77] 
and  amendments  to  sections  85, 103, 110,  Code 
of  Civil  Procedure.  [Amendments  1880,  p.  21.] 
Coggins  V,  City  of  Sacramento,  59  Cal.  599, 
[approving  People  v.  Ransom,  58  Cal.  558; 
Bishop  V,  Council  of  Oakland,  Id,  572;  Jenks 
V.  Same,  Id,  576.]     And  that  they  are  included 
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in  section  20,  article  XX,  see  McGrew  r.  Mayor, 
etc.,  65  Cal.  611. 

When  the  constitution  conferred  upon  the 
Superior  Court  jurisdiction  of  misdemeanors, 
it  was  of  those  misdemeanors  not  otherwise 
provided  for,  and  when  the  legislature  exer- 
cised the  power  vested  in  it  to  "otherwise 
provide  for"  other  misdemeanors,  and  con- 
ferred jurisdiction  upon  justices'  courts  of  cer- 
tain misdemeanors,  that  jurisdiction  became 
exclusive.  [Conspiracy,  Sec.  182,  Penal  Code.] 
Paterson,  J.,  dissenting.  Green  v,  Superior 
Court,  78  Cal.  556.  See  also  Ex  parte  Dono- 
hue,  65  Cal.  474. 

As  to  the  election  of  justices.  Bishop  v. 
City  of  Oakland,  58  Cal.  572. 

The  office  of  justice  of  the  peace  is  a  creation 
of  the  constitution,  and  cannot  be  created  by 
any  city  charter;  such  offices  are  filled  by 
election  at  general  state  elections,  even  in 
cities,  and  not  at  a  city  election.  Such  officers 
are  township,  not  city  officers,  and  vacancies 
in  the  office  must  be  filled  by  the  board  of 
supervisors  of  the  county.  People  v.  Sands, 
102,  Cal.  14.  But  see  eorparte  Sparks,  120  Cal. 
399,  and  section  8^  of  article  XI  infra. 

Sections  1  and  11  of  article  VI,  and  section  3 
of  article  XXII,  being  construed  together  it  is 
held  that  the  justices'  of  the  peace  in  San 
Francisco  have  their  term  of  office  fixed  by 
the  consolidation  act  and  its  amendments,  as 
existing  at  the  time  of  the  adoption  of  the  con- 
stitution of  1879,  and  that  their  term  of  office 
was   not   affected  by  the  county  government 
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act  of  18D3.  The  term  of  office  is  a  distinct 
proposition  from  the  powers,  duties  and  re- 
sponsibilities of  officers.  Kahn  v.  Sutro,  114, 
Cal.  318. 

Section  12.  The  Supreme  Court,  the  Superior 
Courts,  and  such  other  courts  as  the  legislature 
shall  prescribe,  shall  be  courts  of  record. 

Const.  1849,  Art.  VI,  Sec.  9. 

Skction  13.  The  legislature  shall  fix  by  law  the 
jurisdiction  of  any  inferior  courts  which  may  be 
established  in  pursuance  of  section  one  of  this 
article,  and  shall  fix  by  law  the  powers,  duties  and 
responsibilities  of  the  judges  thereof. 

Const.  1849,  Art.  VI,  Sec.  10. 

Inferior  courts  in  cities  can  only  be  estab- 
lished by  bill  in  the  manner  provided  by 
sections  15,  16,  article  IV,  and  are  not  estab- 
lished by  means  of  a  charter  for  such  cities 
which  is  only  approved  by  a  majority  of  the 
members  (fleeted  to  both  houses  of  the  legisla- 
ture. Persons  acting  as  judges  of  such  courts 
under  such  charter  are  not  officers  de  facto 
nor  de  jure.  People  v,  Toal,  85  Cal.  333. 
Beatty,  C.  J.,  dissenting.  [This  decision  is 
referred  to  in  Security  Sav.  Co.  r,  Hinton, 
97  Cal.  216.]      See  section  8^  article  XI  infra. 

This  section  is  referred  to  with  other  sec- 
tions of  this  article,  and  it  is  said  they  vest  in 
the  inferior  courts  such  jurisdiction  as  may 
be  conferred  upon  them,  so  long  as  the  juris- 
diction does  not  infringe  upon  the  jurisdiction 
expressly  conferred  by  the  constitution  itself 
upon  some  other  court.     Green  r.   Superior 


JUDICIAL  DEPARTMENT.    Art.  VI,  Sees.  12-14  231 

Court,  78  Cal.  556-560.  See  also  Ex  parte 
Henshaw,  73  Cal.  [dissenting  opinion  of 
Thornton,  J.]  507. 

A  police  judge  is  a  judicial  officer,  but  he  is 
also  a  municipal  officer.  Ex  parte  Henry,  62 
Cal  557. 

Referred  to  in  dissenting  opinion  of  Justice 
McFarland,  in  exparte  Sparks,  120  Cal.  401. 

Section  14.  The  legislature  shall  provide  for 
the  election  of  a  clerk  of  the  Supreme  Court,  and 
shall  fix  by  law  his  duties  and  compensation,  which 
compensation  shall  not  be  mcreased  or  diminished 
during  the  term  for  which  he  shall  have  been 
elected.  The  county  clerks  shall  be  ex  officio  clerks 
of  the  courts  of  record  in  and  for  their  respective 
counties,  or  cities  and  counties.  The  legislature 
may  also  provide  for  the  appointment,  by  the  sev- 
eral Superior  Courts,  of  one  or  more  commission- 
ers in  their  respective  counties,  or  cities  and  coun- 
ties, with  authority  to  perform  chamber  business 
of  the  judges  of  the  Superior  Courts,  to  take  depo- 
sitions, and  perform  such  other  business  connected 
with  the  administration  of  justice  as  may  be  pre- 
scribed by  law. 

Const.  1849,  Art.  VI,  Sec.  11. 

The  legislative  amendment  of  April  23, 
1881,  to  section  755,  Political  Code,  is  inoper- 
ative as  to  the  compensation  of  clerk  of  Su- 
preme Court,  whose  term  of  office  had  com- 
menced before  the  date  of  said  enactment. 
Gross  V.  Kenfield,  57  Cal.  626. 

The  Supreme  Court  shall  be  always  open 
for  business,  but  the  duties  of  the  clerk  are 
left  to  be  defined  by  the  legislature,  and  under 
section  1030,  Political  Code,  he  is  not  required 
to  keep  his  office  open  on  legal  hoUdia.'j^^xvQX 
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on  any  day  except  between  10  a.  m.  and  4  p.  m. 
The  action  of  the  court  does  not  depend 
upon  the  entry  of  its  orders  by  the  clerk,  but 
upon  the  fact  that  the  orders  have  been  made. 
Niles  V.  Edwards,  96  Cal.  47. 

County  clerks  were  ex  officio  clerks  of  the 
District  Court  in  their  respective  counties,, 
under  the  former  constitution,  and  under  the 
present  constitution  county  clerks  are  ex  officio 
clerks  of  the  Superior  Court  in  their  respective 
counties.     People  v.  Hamilton,  103  Cal.  491. 

Section  referred  to  in  Barton  v,  Kalloch,  56 
Cal.  101. 

Section  15.  No  judicial  officer,  except  justices 
of  the  peace  aod  court  commissioners,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office. 

Const.  1849,  Art.  VI,  Sec.  13. 

Section  16.  The  legislature  shall  provide  for 
the  speedy  publication  of  such  opinions  of  the  Su- 
preme Court  as  it  may  deem  expedient,  and  all 
opinions  shall  be  free  for  publication  by  any  per- 
son. 

Const.  1849,  Art.  VI,  Sec.  14. 

Section  17.  The  justices  of  the  Supreme  Court 
and  judg-es  of  the  Superior  ('ourt  shall  severally,  at 
stated  times  during  their  continuance  in  office,  re- 
ceive for  their  services  a  compensation  which  shall 
not  be  increased  or  diminished  after  their  election, 
nor  during  the  term  for  which  they  shall  have 
been  elected.  The  salaries  of  the  justices  of  the 
Supreme  Court  shall  be  paid  by  the  state.  One- 
half  of  the  salary  of  each  Superior  Court  judge 
shall  be  paid  by  the  state;  the  other  half  thei^eof 
shall  bo  paid  l)y  tho  cx)unty  for  which  he  is  elected. 
During  the  term  of  the  tirst  judges  elected  under 
tMs  ooftstitution,  ttie  annual  sa^bLvXas*  ol  Wia  \u8tice8 
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of  the  Supreme  Court  shall  be  six  thousand  dollars 
each.  Until  otherwise  changed  by  the  legislature, 
the  Superior  Court  judges  shall  receive  an  annual 
saJary  of  three  thousand  dollars  each,  payable 
monthly,  except  the  judges  of  the  city  and  county 
of  San  Francisco,  ana  the  counties  of  Alameda,  San 
Joaquin,  Los  Angeles,  Santa  Clara,  Yuba  and  Sut- 
ter combined,  Sacramento,  Butte,  Nevada  and 
Sonoma,  which  shall  receive  four  thousand  dollars 
each. 

Const.  1849,  Art.  VI,  Sec.  15. 

Salary  and  expenses  of  office  are  distin- 
guishable.    See  Kinwood  v.  Soto,  87  Cal.  394. 

Section  18.  The  justices  of  the  Supreme  Court 
and  judges  of  the  Superior  Courts  shall  be  inelligi- 
ble  to  any  other  office  or  public  employment  than 
a  iudicial  office  or  employment  during  the  term  for 
which  they  shall  have  been  elected. 

Const.  1849,  Art.  VI,  Sec.  16. 

Section  19.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testi- 
mony and  declare  the  law. 

Const.  1849,  Art.  VI,  Sec.  17. 

A  statement  copied  from  Ram  on  Factp  as 
to  testimony  of  children,  should  not  be  given 
as  an  instruction  to  jury.  Instruction  given 
as  to  testimony  of  prosecutrix  in  case  of  rape 
approved.     People  v,  Wessel,  98  Cal.  353. 

The  court  properly  refused  to  instruct  that 
if  the  jury  found  that  the  prosecutrix  in  a  se- 
duction case  had  committed  lewd  or  immodest 
acts,  though  not  guilty  of  illicit  intercourse, 
she  was  not  then  a  woman  of  previous  chaste 
character.    Such  instruction  would  Y\aN^\>^^xv 
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charging    upon    matters   of   fact.     Paople  v. 
Samonset,  97  Cal.  448. 

After  making  a  statement  of  evidence,  the 
court  instructed  the  jury:  "If  these  facts  all 
appear  to  your  minds  as  I  have  stated  them, 
then  your  verdict  will  be  for  defendants." 
Held  not  error.  Jones  v.  Chalfant,  31  Pac. 
Rep.  257. 

It  is  error  for  the  trial  court  to  charge  a 
jury  that,  as  a  "general  rule,  the  statements 
of  the  witnesses  as  to  verbal  admissions  of  a 
party  should  be  received  by  the  jury  with 
great  caution,  as  that  kind  of  evidence  is  sub- 
ject to  much  imperfection  and  mistake."  Such 
conclusion  being  an  inference  of  fact  to  be 
made  by  the  jury  from  the  peculiar  circum- 
stances of  each  particular  case.  Kaufman  v. 
Maier,  94  Cal.  269. 

During  a  ruling  upon  the  admissibility  of 
certain  evidence,  the  court  said  of  defendant, 
in  the  presence  of  the  jury,  "she  had  contra- 
dicted herself  several  times  in  the  record,"  to 
which  language  defendant  excepted.  Where- 
upon the  court  reiterated  the  statement, 
adding,  "that  is  the  chief  reason  why  I  admit 
those  letters  in  evidence."  Heldj  the  court 
should  not  have  given  its  opinion  to  the  jury 
that  defendant  had  sworn  falsely.  People  v, 
Willard,  92  Cal.  482. 

A  statement  by   the  court  of  reasons  for  a 

ruling   on  evidence  is   not    addressed  to   the 

Jury,  and  if  properly  called  forth  by  the  offers 

of  counsel,  and  contama  no  T^^^XXa^i  Mi^n 
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defendant,  it  is     not    improper.      People  v, 
McLean,  84  Cal.  481. 

An  instruction  in  which  the  court  said,  "My 
understanding  was  that  that  completed  the 
contract,"  where  the  record  shows  that  the 
court  had  just  stated  the  materiality  of  the 
defendant's  claim  in  evidence  that  the  six 
hundred  dollars  was  paid  him  as  part  of 
the  purchase  price,  assumes  the  testimony  of 
the  party  to  that  fact  as  true,  and  the  court 
erred  in  instructing  as  to  facts.  Vulicevich 
V.  Skinner,  77  Cal.  239.  See  also  Hill  v.  Fini- 
gan,  77  Cal.  267. 

Where  the  instruction  declares  that  "the 
testimony  in  the  case  shows"  certain  facts 
which  were  prejudicial  to  defendant,  the 
constitutional  provision  is  violated.  The 
People  V.  Casey,  65  Cal.  260. 

The  court  may  instruct  that  testimony  has 
been  introduced  tending  to  prove  a  certain 
matter.     People  v.  Perry,  65  Cal.  568. 

An  instruction  that  "proof  of  the  possession 
of  property  in  the  hands  of  defendant  recently 
after  the  same  property  was  stolen  out  of 
the  shop  of  Vestal,  unless  the  possession  of 
the  same  is  satisfactorily  accounted  for  by  the 
defendant,  raises  a  presumption  of  guilt 
against  the  defendant,"  violates  the  consti- 
tutional provision  against  charging  the  jury 
with  respect  to  facts.  People  v,  Mitchell,  65 
Cal.  236. 

An  instruction  that  flight  of  a  person  ac- 
cused of  crime  is  a  strong  circumalaue,^  ^i 
guilt,  J8  an  instruction   upon   iacls,  a'a  %\xOcl 
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preaumption  is  not  declared  by  law.     People 
V.  Wong  Ah  Ngow,  54  Cal.  151. 

As  to  what  is  a  proper  occasion  for  giving 
the  instruction  relative  to  the  testimony  of  an 
accomplice,  under  subdivision  4,  section  2061, 
Code  of  Civil  Procedure.  [Commenting  on 
Kauffman  v.  Maier,  94  Cal.  282,  and  People 
V.  O'Brien,  96  Cal.  171.]  People  v.  Bonney, 
98  Cal.  278. 

A  judge  cannot  be  too  cautious  in  a  crim- 
inal trial  in  avoiding  all  interference  with  the 
conclusions  of  the  jury  upon  the  facts.  [Ap- 
proving, People  V.  Williams,  17  Cal.  147.] 
People  V.  Gordon,  88  Cal.  422,  427. 

Further  examples  of  improper  instruction 
are  given  in  People  v.  Chen  Sing  Wing,  88 
Cal.  268,  where  it  is  added:  **This  provision 
is  violated  whenever  a  judge  so  instructs  as 
to  force  the  jury  to  a  particular  conclusion 
upon  the  whole  or  any  part  of  the  case,"  etc., 
quoting  from  People  v.  Ybarra,  17  Cal.  171. 
When  all  the  evidence  in  the  case  showed 
that  the  offense  was  committed  in  the  night 
time,  no  error  was  committed  by  the  court, 
saying  the  evidence  as  to  a  burglary  showed 
it  had  been  committed  about  three  or  four 
o'clock  in  the  morning.  People  v.  McGregar, 
88  Cal.  140.  And  see  People  v.  Murray,  86 
Cal.  31;  Low  v.  Warden,  77  Cal.  95;  Wheaton 
V,  Insurance  Co.,  76  Cal.  417,  428;  People  v. 
Phillips,  70  Cal.  61,  68;   Weiderkind  i?.  Tuo- 

Jumne  C.    W.   Co.,  65  Cal.  431;    People    v. 

McDowell^    64    Cal.  \^diafeftTi^Vti%  q^^ybSsscl  of 
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Sharpstein,  J.]  468;   People  v.  Ah  Oon  et  aL, 
56  Cal.  188,  193. 

An  instruction  to  the  jury  which  correctly 
states  the  issues  under  an  indictment  for  per- 
jury, and  further  states  that  if  the  jury  find 
beyond  a  reasonable  doubt  that  defendant 
testified  under  oath  as  alleged  in  the  indict- 
ment, etc.,  and  that  his  testimony  was  know- 
ingly and  willfully  false,  that  then  the  de- 
fendant was  guilty,  does  not  violate  the  con- 
stitutional provision.  People  v.  Hitchcock, 
104  Cal.  485.  For  a  case  violating  this  sec- 
tion see  People  v,  Lang,  104  Cal.  366. 

In  instructing  a  jury  in  a  case  for  falsely 
registering  contrary  to  provisions  of  the 
Purity  of  Elections  Law  [Stats.  1893,  p.  24], 
the  court  fully  instructed  on  the  subject  that 
the  evidence  of  an  accomplice  should  be 
viewed  with  distrust  and  also,  in  connection 
therewith  said.  *'!  instruct  you,  gentlemen, 
that  G  the  man  whom  it  is  charged  here  S 
procured  to  falsely  register,  is  an  accomplice 
in  this  case,"  and  again:  "Now  you  are  in- 
structed further,  as  I  have  already  stated, 
that  G,  is  according  to  his  own  testimony,  an 
aecomplice  in  the  crime  here  charged  against 
S."  Held,  this  was  no  violation  of  the  con- 
stitutional prohibition,  and  that  the  instruc- 
tion was  more  favorable  to  the  defendant  than 
he  was  entiled  to.  [People  v,  Sansome,  98  Cal. 
235,  distinguished.]  People  v.  Sternberg,  111 
Cal..  9.     See  also  People  v.  Smith,  106  Cal.  80. 

An  instruction   that  if  the  ]UTy  ^xidL«»  V^  ^ 
preponderance    of      evidence      thaX.     c^xV^Ivcl 
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enumerated  facts  existed  they  should  tiiid 
for  the  plaintiff,  but  that  if  the  plaintiff  had 
failed  to  prove  any  of  said  facts  by  a  pre- 
ponderance of  evidence,  their  verdict  should 
be  for  the  defendant,  does  not  violate  the  pro- 
vision of  the  constitution  which  prohibits  in- 
structions upon  matters  of  fact.  Ryan  v. 
Los  Angeles  I.  &  C.  S.  Co.,  112  Cal.  247. 

A  statement  to  the  jury  upon  the  trial  of  a 
criminal  case  of  what  the  evidence  tends  to 
show  is  not  an  instruction  as  to  matters  of  fact 
within  the  constitutional  prohibition.  People 
V.  Cummings,  113  Cal.  89. 

This  section  is  referred  to  in  a  concurring 
opinion  by  Justice  Temple  in  Peoples.  Paul- 
sell,  115  Cal.  13-14,  with  reference  to  instruc- 
tions to  the  jury  under  section  2061  of  the 
Penal  Code,  relating  to  a  witness  false  in  part 
of  his  testimony. 

Case  stated  and  illustrated  by  evidence  where 
the  instruction  violates   the  provision  against 
instructing  upon  the  facts.     People?'.   Ellen- 
wood,  119  Cal.  170. 

Section  20.  The  style  of  all  process  shall  be, 
'•The  People  of  the  State  of  California, "  and  all 
prosecutions  shall  bo  conducted  in  their  name  and 
by  their  authority. 

Const.  1849,  Art.  VI,  Sec.  18. 

An  order  of  arrest  signed  by  the  judge  in 
compliance  with  section  483  Code  of  Civil  Pro- 
cedure,  is   not   a  process   to  be  issued  in  the 

Tiame  of  the  people,  etc.      Dusy  v.   Helm,   69 

Cal.  188. 
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The  district  attorney  in  the  prosecution  of 
criminal  cases,  acts  by  the  authority  and  in 
the  name  of  the  people  of  the  state,  though  in 
other  matters  he  may  be  largely  under  the 
control  of  and  subordinate  to  the  supervisors 
of  the  county.  County  of  Modoc  r.  Spencer  cfe 
Raker,  103  Cal.  498. 

"Process"  as  intended  bv  this  section  does 
not  include  the  "commitment"  under  which 
prisoners  are  held  in  the  state  prison.  The 
style  cff  process  here  intended  has  uniformly 
been  held  insufficient  as  a  commitment  to 
prison.  [Matter  of  Ring,  28  Cal.  248;  Ex  j^arte 
Dobson,  31  Cal.  498;  Ex  parte  Gibson,  31  Cal. 
620;  Matter  of  Brown,  32  Cal.  49.]  Ex  parte 
Ahem,  103  Cal.  413. 

Prosecutions  of  a  criminal  nature  must  be 
prosecuted  in  the  name  of  the  people  of  the 
state  of  California  and  not  by  a  private  person. 
Morton  r.  Broderick,  118  Cai.  483. 

Section  21.  The  justices  shall  appoint  a  reporter 
of  the  decisions  of  the  Supreme  Court,  who  shall 
hold  his  office  and  be  removable  at  their  pleasure. 
He  shall  receive  an  annual  salary  not  to  exceed 
twenty-five  hundred  dollars,  payable  monthly. 

There  being  no  act  in  force  providing  for 
compensation  of  Supreme  Court  reporter 
between  January  1  and  July  1,  1880,  it  was 
competent  for  the  legislature  in  1883  to  pass 
an  act  providing  compensation  for  said  officer 
during  that  period.  Smith  v.  Dunn,  G4  Cal. 
104. 
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Section  22.  No  judge  of  a  court  of  record  shall 
practice  law  in  any  court  of  this  state  during  his 
continuance  in  office. 

Section  23.  No  one  shall  be  eligible  to  the  office 
of  justice  of  the  Supreme  Court,  or  to  the  office  of 
judge  of  a  Superior  C'ourt,  unless  he  shall  have  been 
admitted  to  practice  before  the  Supreme  Court  of 
the  State. 

Section  24.  No  judge  of  a  Superior  Court  nor 
of  the  Supreme  Court  shall,  after  the  first  day  of 
.July,  one  thousand  eight  hundred  and  eighty,  be 
allowed  to  draw  or  receive  any  monthly  salary 
unless  he  shall  take  and  subscribe  an  affidavit  before 
an  officer  entitled  to  administer  oaths,  that  no  cause 
in  his  court  remains  undecided  that  has  been  sub- 
mitted for  decision  for  the  period  of  ninety  days. 

It  is  not  intended  by  this  section  that  a  judge 
should  forfeit  his  salary  upon  failure  to 
decide  all  cases  withia  ninety  days,  but  it  with- 
holds the  salary  until  cases  submitted  for 
ninety  days  have  been  decided.  Meyers  r. 
Kenfield,6*2Cal.  512. 

ARTICLE  VII. 

PAUDONINCi  POWER. 

Section  1.  The  governor  shall  have  the  power 
to  grant  reprieves,  pardons,  and  commutations  of 
sentence,  after  conviction,  for  all  offenses  except 
treason  and  eases  of  impeachment,  upon  such  con- 
ditions, and  with  such  restrictions  and  limitations 
as  he  may  think  proper,  subject  to  such  regulations 
as  may  be  provided  by  law  relative  to  the  manner 
of  applying  for  pardons.  Upon  conviction  for  trea- 
son, the  governor  shall  have  power  to  suspend  the 
execution  of  the  sentence  until  the  case  shall  bo 
reported  to  the  legislature  at  its  next  meeting,  when 
the  legislature  shall  eitYiev  pavOiotv,  ^vc^o-t  the  exe- 
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cutlon  of- the  sentence,  or  grant  a  further  reprieve. 
The  g^ovemor  shall  communicate  to  the  legislature, 
at  the  beginning  of  every  session,  every  case  of 
reprieve  or  pardon  granted,  stating  the  name  of 
the  convict,  the  crime  for  which  he  was  convicted, 
the  sentence,  its  date,  the  date  of  the  pardon  or 
reprieve,  and  the  reasons  for  granting  the  same. 
Neither  the  governor  nor  the  legislature  shall  have 
power  to  grant  pardons,  or  commutations  of  sen- 
tence, in  any  case  where  the  convict  has  been  twice 
convicted  of  felony,  unless  upon  the  written  recom- 
mendation of  a  majority  of  the  judges  of  the 
Supreme  Court. 

Const.  1849,  Art.  V,  Sec.  13. 

A  person  pardoned  by  the  governor  on  con- 
dition that  he  forthwith  leave  the  state  and 
never  return  thereto,  will  not  be  discharged  on 
habeas  corpus  when  it  appears  that  he  has 
again  been  taken  into  custody  after  his  release, 
and  has  remained  in  the  state  after  reasonable 
time  has  elapsed  for  his  departure  from  it.  h\r 
parte  Marks,  64  Cal.  30. 

Penal  Code,  section  1590,  giving  to  prison- 
ers certain  deductions  from  their  term  of  sen- 
tence for  good  conduct  is  constitutional,  and  is 
not  an  infringement  of  the  right  of  the  governor 
to  pardon.  No  order  from  the  governor  is 
necessary  to  entitle  a  prisoner  to  his  discharge 
under  said  section.  Ex  parte  W;idleigh,  82 
Cal.  518. 
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ARTICLE  VIII. 

MILITIA. 

Section  1 .  The  legislature  shall  provide,  by  law. 
for  organizing-  and  disciplining  the  niilitia,  in  such 
manner  as  it  may  deem  expedient,  not  incompatible 
with  the  constitution  and  laws  of  the  United  States. 
Officers  of  the  militia  shall  be  elected  or  appointed 
in  such  manner  as  the  legislature  shall  from  time  to 
time  direct,  and  shall  be  commissioned  by  the  gov- 
ernor. The  governor  shall  have  power  to  call  forth 
the  militia  to  execute  the  laws  of  the  state,  to  sup- 
press insurrections,  and  repel  invasions. 

Const.  1849,  Art.  VIII,  Sees.  1,  2,  3. 

Section  2.  All  military  organizations  provided 
for  by  this  constitution,  or  any  law  of  this  state, 
and  receiving  state  support,  shall,  while  under  arms 
either  for  ceremony  or  duty,  carry  no  device,  ban- 
ner or  llag  of  any  state  or  nation,  except  that  of  the 
United  States  or  the  state  of  California. 


ARTICLE  IX. 

EDUCATION. 

Section  1.  A  general  diffusion  of  knowledge 
and  intelligence  being  essential  to  the  preservation 
of  the  rights  and  liberties  of  the  people,  the  legisla- 
ture  shall  encourage  by  all  suitable  means  the  pro- 
motion of  intellectual,  scientific,  moral,  and  agri- 
cultural improvement. 

Const.  1849,  Art.  IX,  Sec.  2. 

Education  of  the  youth  is  properly  included 
within  functions  of  a  municipal  government, 
and  it  is  for  the  legislature  to  determine  the 
extent  to  which  it  will  confer  upon  such  cor- 
poration any  power  to  aid  it  in  the  discharge 
of  the  obligation  which  the  constitution  has 
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imposed  upon  the  legislature.  In  each  of  the 
free-holders'  charters  that  have  been  approved 
by  the  legislature  an  educational  department 
has  been  established.  School  houses  are  essen- 
tial aids  in  promotion  of  education,  and  their 
creation  falls  as  completely  within  municipal 
government  as  does  erection  of  hospitals  or 
buildings  for  fire  engines,  and  when  erected 
are  as  fully  municipal  buildings.  [Distin- 
guishing Kennedy  v.  Miller,  97  Cal.  429.] 
Wetmore  v.  City  of  Oakland,  99  Cal.  146. 

The  section  is  referred  to  in  Chico  High 
School  Board  v.  Supervisors,  118  Cal.  120,  in 
deciding  that  where  a  city  of  the  fifth  class  is 
included  with  other  territory  in  a  school  dis- 
trict, the  school  taxes  are  to  be  levied  by  the 
city  authorities  and  not  by  the  supervisors. 

Section  2.  A  superintendent  of  public  instruc- 
tion shall,  at  each  g-ubernatorial  election  after  the 
adoption  of  this  constitution,  be  elected  by  the 
qualified  electors  of  the  state.  He  shall  receive  a 
salary  equal  to  that  of  the  secretary  of  state,  and 
shall  enter  upon  the  duties  of  his  office  on  the  first 
Monday  after  the  first  day  of  January  .lext  succeed- 
ing his  election. 

Const.  1849,  Art  IX,  Sec.  1. 

An  amendment  to  section  1552,  Political 
Code,  March,  1889,  provides  that  each  super- 
intendent of  public  instruction  shall  receive 
his  actual  and  necessary  traveling  exi)enses,  to 
be  paid  out  of  the  county  general  fund,  not  to 
exceed  ten  dollars  per  district  per  annum. 
Jfeldy  not  to  be  an  unlawful  increase  of  the 
salarv  of  the  ollice.     Kirkwood  v,  Soto,  87  Cal. 
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Section  referred  to  in  Barton  v.  Kalloch,  56 
Cal.  101. 

Section  3.  A  superintendent  of  schools  for  each 
county  shall  be  elected  by  the  qualified  electors 
thereof  at  each  gubernatorial  election;  provided, 
that  the  legislature  may  authorize  two  or  more 
counties  to  unite  and  elect  one  superintendent  for 
the  counties  so  uniting. 

Referred  to  in  Barton  v.  Kalloch,  56  Cal. 
102. 

The  term  of  oflSce  of  assessor  was  made  four 
years  by  section  4109  of  the  Political  Code  as 
adopted  in  1872,  and  by  section  3  of  article  IX 
constitution,  the  superintendent  of  schools  is 
to  be  elected  at  each  gubernatorial  election 
[referring  to  officers  in  San  Francisco],  Kahn 
V.  Sutro,  114  Cal.  818;  People  v,  Babcock,  114 
Cal.  559. 

Section  4.  The  proceeds  of  all  lands  that  have 
been  or  may  be  granted  by  the  United  States  to  this 
state  for  the  support  of  common  schools  which  may 
be,  or  may  have  been,  sold  or  disposed  of,  and  the  five 
hundred  thousand  acres  of  land  granted  to  the  new 
states  under  an  act  of  congress  distributing  the  pro- 
ceeds of  the  public  lands  among  the  several  states 
of  the  Union,  approved  A.  I),  one  thousand  eight 
hundred  and  forty-one,  and  all  estates  of  deceased 
persons  who  may  have  died  without  leaving  a  will 
or  heir,  and  also  such  per  cent,  as  may  be  granted, 
or  may  have  been  granted,  by  congress  on  the  sale 
of  lands  in  this  state,  shall  be  and  remain  a  perpet- 
ual fund,  the  interest  of  which,  together  with  all 
the  rents  of  the  unsold  lands,  and  such  other  means 
as  the  legislature  may  provide,  shall  be  inviolably 
appropriated  to  the  support  of  common  schools 
throughout  the  state. 

Const.  1849,  Art.  IX,  Sec.  2. 
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School  moneys  properly  are  retained  in 
county  treasury,  and  not  subject  to  call  of  city 
treasury.     Kennedy  v.  Miller,  97  Cal.  429. 

The  constitution  does  not  prohibit  aliens 
who  have  never  been  residents  of  this  state 
from  being  heirs.  [See  Sees.  671,  672,  Civil 
Code,  and  Sec.  17,  Art.  I.]  State  v.  Smith,  70 
Cal.  153. 

The  property  of  a  deceased  person  does  not 
vest  in  the  state  if  he  leaves  heirs.  Lyons  v. 
State,  67  Cal.  380. 

This  section  is  referred  to  in  Lundy  v,  Del- 
mas,  104  Cal.  658. 

Section  5.  The  legislature  shall  provide  for  a 
system  of  common  schools  by  which  a  free  school 
shall  be  kept  up  and  supported  in  each  district  at 
least  six  months  in  every  year  after  the  first  year 
in  which  a  school  has  been  established. 

Const.  1849,  Art.  IX,  Sec.  3. 

The  purpose  is  to  maintain  school  within 
the  district. 

An  incorporated  town  being  formed  of  part 
of  a  school  district,  and  school  being  main- 
tained in  the  town  by  the  school  trustees,  but 
no  school  being  maintained  in  that  part  of 
district  not  included  in  the  town,  does  not  en- 
title the  trustees  to  draw  county  money  appor- 
tioned to  the  district.  Bay  View  S.  District 
V,  Linscott,  99  Cal.  25. 

School  moneys  are  properly  retained  in 
county  treasury  and  not  subject  to  deposit  in 
city  treasury.  Kennedy  v.  Miller,  97  Cal.  429. 

The  general  law  as  contained  in  the  Politi- 
cal Code  controls  the  provisions  of  a  special 
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charter  of  San  Francisco  in  relation  to  public 
schools.  Kennedy  v.  Board  of  Education,  82 
Cal.  483. 

Section  referred  to  in  construing  Traylor  act 
[Stats.  1880,  p.  105]  in  Earlet?.  Board  of  Edu- 
cation, 55  Cal.  489.  This  section  is  not  self 
executing.  People  v.  Board  of  Education,  55 
Cal.  331,  334. 

The  amendment  of  1893  of  section  1645  of 
Political  Code,  which  provides  that  in  cities 
having  a  board  of  education  the  state  and 
county  school  moneys  should  be  deposited 
with  the  city  treasurer,  was  special  legislation 
and  unconstitutional.  The  term  "system" 
itself  imports  a  unity  of  purpose  as  well  as  an 
entirety  of  operation,  and  the  direction  of  the 
legislature  to  provide  a  system  of  common 
schools  means  one  system.  [Kennedy  v.  Mil- 
ler, 97  Cal.  429.]  Bruch  v.  Colombet,  104 
Cal.  350. 

Section  6.  The  public  school  system  shall  in- 
clude primary  and  grammar  schools,  and  such  high 
schools,  evening  schools,  normal  schools  and  tech- 
nical schools  as  may  be  established  by  the  legisla- 
ture, or  by  municipal  or  district  authority;  but  the 
entire  revenue  derived  from  the  state  school  fund, 
and  the  state  school  tax,  shall  be  applied  exclus- 
ively to  the  support  of  primary  and  grammar 
♦       schools. 

^An  amendment  to  this  section  was  voted  on 
at  the  general  election  November  <9,  1898. 

As  to  school  moneys,  see  Kennedy  v.  Miller, 

97  Cal.  429.     The   section    defines   what^are 

public  Bchools  of  the  state  [Abeel  v,  Clark,  84 
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Cal.  226,  229],  and  is  not  self  executing.  Peo- 
ple V.  Board  of  Education,  55  Cal.  331,  334. 

Under  the  amendment  of  1891  to  section 
795  of  municipal  act  of  1883,  where  a  city  of 
the  fifth  class  is  included  with  other  territory 
in  a  school  district,  the  estimate  for  taxes  re- 
quired by  section  1670  of  the  Political  Code 
must  be  made  to  the  city  authorities  and  not 
to  the  supervisors.  Such  legislation  is  not 
unconstitutional.  Chico  H.  S.  Board  v.  Su- 
pervisors, 118  Cal.  119. 

The  provisions  of  the  Political  Code  and 
the  county  government  act  authorizing  county 
assessors  to  retain  as  compensation  for  their 
services  in  collecting,  fifteen  per  cent  of  all 
poll  taxes  collected  by  them,  are  not,  as  to 
state  poll  taxes,  unconstutional. 

The  word  "exclusively,"  as  used  in  this  sec- 
tion, is  directed  to  the  point  that  the  state 
school  funds  must  only  be  applied  to  the  sup- 
port of  primary  and  grammar  schools  to  the 
exclusion  of  other  classes  of  schools.  County 
of  San  Luis  Obispo  v.  Felts,  104  Cal.  63. 

Although  the  kindergarten  system,  when 
adopted,  is  to  be  regarded  as  part  of  the  pub- 
lic primary  schools  [Sees.  1617,  1662,  1771, 
Pol.  Code]  of  the  school  district,  yet  it  is  not 
essential  that  the  teacher  of  the  kindergarten 
classes  must  have  a  certificate  authorizing  her 
to  teach  the  whole  primary  school  course.  A 
warrant  drawn  upon  the  grammar  and  prim- 
ary school  fund  in  favor  of  such  kindergarten 
teacher  must  be  paid  out  of  that  fund.  The 
city  of  San  Jose,  as  well  as  all  olYvex  CA\A^^^\e. 
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subject  to  this  legislation,  and  the  legislation 

is  not  unconstitutional.     Sinnot  v,  Colombet, 

107  Cal.  189.. 

Section  7.  '  The  governor,  the  superintendent 
of  public  instruction,  the  president  of  the  Univer- 
sity of  California,  and  the  professor  of  pedagogy 
therein,  and  the  principals  of  the  state  normal 
schools,  shall  constitute  the  state  board  of  educa- 
tion, and  shall  compile,  or  cause  to  be  compiled, 
and  adopt,  a  uniform  series  of  text  books  for  use  in 
the  common  schools  throughout  the  state.  The 
state  board  may  cause  such  text  books,  when 
adopted,  to  be  printed  and  published  by  the  super- 
intendent of  state  printing,  at  the  state  printing 
office,  and  when  so  prin^)d  and  published,  to  be 
distributed  and  sold  at  the  cost  price  of  printing, 
publishing  and  distributing  the  same.  The  text 
books  so  adopted  shall  continue  in  use  not  less  than 
four  years:  and  said  state  board  shall  perform  such 
other  duties  as  may  be  prescribed  by  law.  The 
legislature  shall  provide  for  a  board  of  education  in 
each  county  in  the  state.  The  county  superintend- 
ents and  the  county  boards  of  education  shall  have 
control  of  the  examination  of  teachers,  and  the 
granting  of  teachers'  certificates,  within  their  re- 
spective jurisdictions.  [Amendment  ratified  at 
election  Nov.  6,  1894.] 

[Amendment  1885.] 

Section  7.  The  governor,  superintendent  of 
public  instruction  and  the  principals  of  the  state 
normal  schools,  shall  constitute  the  state  board  of 
education,  and  shall  compile,  or  cause  to  be  com- 
piled, and  adopt  a  uniform  series  of  text  books  for 
use  in  the  common  schools  throughout  the  state. 
The  state  board  may  cause  such  text  books,  when 
adopted,  to  be  printed  and  published  by  the  super- 
intendent of  state  printing,  at  the  state  printing 
office;  and  when  so  printed  and  pubtished,  to  be 
distributed  and  sold  at  the  cost  price  of  printing, 
publishing  and  distributing  the  same.  The  text 
books,   so  adopted,   shaW  i^OIi^»m\\^  m  use  not  less 
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than  four  years;  and  said  state  board  sha  1  perform 
such  other  duties  as  may  be  prescribed  by  law.  The 
legislature  shall  provide  for  a  board  of  education  in 
each  county  in  the  state.  The  county  superinten- 
dents and  the  county  boards  of  education  shall  have 
control  of  the  examination  of  teachers  and  the 
grantinpcof  teachers'  certificates  within  their  respec- 
tive jurisdictions.  [Ratification  declared  Feb.  12, 
1885.] 

[ORIGINAL  SECTION.] 

Section  7.  The  local  boards  of  education,  and 
the  boards  of  supervisors,  and  the  county  superin- 
tendents of  the  several  counties  which  may  not 
have  county  boards  of  education,  shall  adopt  a 
series  of  text  books  for  the  use  of  the  common 
schools  within  their  respective  jurisdictions;  tho 
text  books  so  adopted  shall  continue  in  use  for  not 
less  than  four  years;  they  shall  also  have  control  of 
the  examination  of  teachers  and  the  granting  of 
teachers  certificates  within  their  several  jurisdic- 
tions. 

This  section  is  self  executing,  and  operated 
as  a  repeal  of  the  act  of  December  13,  1875, 
[Stat.  p.  1]  which  provided  that  certain  text 
books  then  in  use  should  be  continued  until 
otherwise  provided  by  statute.  A  constitu- 
tional provision  may  be  self  executing  as  to  a 
certain  state  of  facts  and  not  as  to  another 
state  of  facts.  People  r.  Board  of  Education, 
65  Cal.  331. 

Although  the  kindergarten  system,  when 
adopted,  is  to  be  regarded  as  part  of  the  pri- 
mary schools  of  the  school  district  [Sees.  1617, 
1662,  1771,  Pol.  Code,]  yet  it  is  not  essential 
that  the  teacher  of  the  kindergarten  classes 
should  have  a  certificate  authorizing  her  to 
teach  the  whole  primary  school  coviiae.     K 
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warrant  drawn  against  the  grammar  and  pri- 
mary school  fund  in  favor  of  such  kindergar- 
ten teacher  must  be  paid  out  of  that  fund. 
The  city  of  San  Jose,  as  well  as  all  other  cities, 
is  subject  to  this  legislation,  and  the  legisla- 
tion is  not  unconstitutional.  Sinnot  v,  Col- 
ombet,  107  Cal.  192. 

A  graduate  from  a  state  normal  school  of  this 
state,  under  section  1503,  Political  Code,  [1893] 
is  entitled  to  a  grammar  grade  school  certifi- 
cate from  any  city,  city  and  county ,  or  county 
board  of  education  in  the  state,  and  any  rule 
of  any  such  board  requiring  one  year's  experi- 
ence in  teaching,  before  such  certificate  shall 
issue,  is  contrary  to  the  general  law  of  the 
state  and  void.  Mitchell  v.  Winnek,  117  Cal. 
522. 

Section  8.  No  public  money  shall  ever  be 
appropriated  for  the  support  of  any  sectarian  or 
denominational  school,  or  any  school  not  under  the 
exclusive  control  of  the  officers  of  the  public 
schools;  nor  shall  any  sectarian  or  denominational 
doctrine  be  taught,  or  instruction  thereon  be  per- 
mitted, directly  or  indirectly,  in  any  of  the  common 
schools  of  this  state. 

Where  a  minor  has  been  convicted  of  misde- 
meanor in  the  police  judges'  court,  San  Fran- 
cisco, and  the  court  has  suspended  judgment 
and  ordered  the  minor  to  be  confined  under 
the  care  of  the  Boys'  and  Girls'  Aid  Society 
— a  non-sectarian  charitable  institution  for 
the  reformation  of  criminal  minors — and  has 
ordered  a  proper  amount  to  be  paid  from  the 
treasury  of  the  city  and  county  for  the  main- 
taiDance  of  such  minoT  while  in  such  custody, 
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mandamus  will  lie  to  compel  such  payment. 
The  act  of  March  15, 1883,  [Sec.  1388,  Penal 
Code]  under  which  such  proceedings  are  had, 
is  constitutional,  and  it  is  not  necessary  that 
the  order  of  the  judge  directing  the  payment 
should  be  approved  by  the  supervisors.  Boys' 
and  Girls'  Aid  Society  v.  Reis,  71  Cal.  627. 
Section  referred  to  in  Kennedy  v.  Miller,  97 
Cal.  431.  ' 

Section  9.  The  University  of  California  shall 
constitute  a  public  trust,  and  its  organization  and 
government  shall  be  perpetually  continued  in  the 
form  and  character  prescribed  by  the  organic  act 
creating  the  same,  passed  March  twenty-third, 
eighteen  hundred  and  sixty-eight  (and  the  several 
acts  amendatory  thereof),  subject  only  to  such 
legislative  control  as  may  be  necessary  to  insure 
compliance  with  the  terms  of  its  endowments,  and 
the  proper  investment  and  security  of  its  funds.  It 
shall  be  entirely  independent  of  all  political  or  sec- 
tarian influence,  and  kept  free  therefrom  in  the 
appointment  of  its  regents  and  in  the  administration 
of  its  affairs;  provided,  that  all  the  moneys  derived 
from  the  sale  of  the  public  lands  donated  to  this 
state  by  act  of  congress,  approved  July  second, 
eigfhteen  hundred  and  sixty-two  (and  the  several 
acts  amendatory  thereof),  shall  be  invested  as  pro- 
vided by  said  acts  of  congress,  and  the  interest  of 
said  moneys  shall  be  inviolably  appropriated  to  the 
endowment,  support  and  maintenance  of  at  least  one 
college  of  agriculture,  where  the  leading  objects 
shall  be  (without  excluding  other  scientific  and 
classical  studies,  and  including  military  tactics)  to 
teach  such  branches  of  learning  as  are  related  to 
scientific  and  practical  agriculture  and  the  mechanic 
arts,  in  accordance  with  the  requirements  and  con- 
ditions of  said  acts  of  congfress;  and  the  legislature 
shall  provide  that  if,  through  neglect,  misappropri- 
ation,   or  any  othvr  contingency  any  portion  vi\ 
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the  funds  so  set  apart  shall  be  diminished  or  lost 
the  state  shall  replace  such  portion  60  lost  or  mis- 
appropiated  so  that  the  principal  thereof  shall 
remain  forever  undiminished.  No  person  shall  be 
debarred  admission  to  any  of  the  collegiate  depart- 
ments of  the  univei*sity  on  account  of  sex. 

The  organic  act  of  the  university  [Stats. 
1867,  p.  248]  made  provision  that  professional 
and  other  colleges  might  be  added  to  and  con- 
nected with  the  university.  The  act  of  MarcVi 
26,  1878  [Stats,  p.  533]  creating  Hastings 
College  of  Law,  made  provision  for  its  affilia- 
tion with  the  university,  and  it  was  decided  in 
Foltz  V.  Hoge,  54  Cal.  28,  that  such  affiliation 
had  been  effected,  and  that  the  college  had 
become  an  integral  part  of  the  university.  By 
the  constitution  it  is  declared  that  the  univer- 
sity shall  be  continued  in  the  character  and 
form  prescribed  in  the  acts  then  in  force,  subject 
to  legislative  control  for  specified  purposes 
only.  It  was  not  competent  for  the  legislature 
by  act  of  March  3,  1883,  [Stats,  p.  54]  or  the 
act  of  March  18,  1885,  [Stats,  p.  202]  or  by 
any  other  act  to  change  the  form  of  govern- 
ment of  the  university,  or  of  any  college  thereof 
then  existing  by'assuming  to  transfer  the  con- 
trol of  the  college  to  the  regents  of  the  univer- 
sity, or  to  make  another  transfer  by  creating  a 
board  of  trustees  for  the  college.  Such  changes 
are  prohibited  by  the  constitution  as  to  the 
university,  and  the  college  is  part  of  the 
university.     People  r.  Kewen,  69  Cal.  215. 

All  money  in  the  state  treasury  subject  to 
the  use  of  the  university  may  be  drawn  upon 
the  order  of  the  board  of  regents,  endorsed  by 
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the  governor,  without  an  appropriation  or  the 
warrant  of  the  comptroller.  University  v. 
January,  66  Cal.  507. 

The  section  is  self-executing,  and  requires 
no  legislation.  People  v.  Board  of  Education, 
55  Cal.  334. 

Under  the  provisions  of  the  act  organizing 
the  University  of  California,  and  of  this  sec- 
tion of  the  constitution,  the  regents  are  not 
public  oflBcers.  Section  343  of  Political  Code 
designating  the  regents  as  civil  executive  offi- 
cers is.  repealed  by  this  section  of  the  constitu- 
tion.    Lundy  v.  Delmas,  104  Cal.  659. 

ARTICLE  X. 

STATE  INSTITUTIONS  AND    PUBLIC    BUILDINGS. 

Section  1,  There  shall  be  a  state  board  o^ 
prison  directors,  to  consist  of  five  pei'sons,  to  be 
appointed  by  the  governor,  with  the  advice  and 
consent  of  the  senate,  who  shall  hold  office  for  ten 
years,  except  that  the  first  appointed  shall,  in  such 
manner  as  the  legislature  may  direct,  be  so  classified 
that  the  term  of  one  person  so  appointed  shall 
expire  at  the  end  of  each  two  years  during  the  first 
ten  years,  and  vacancies  occurring  shall  be  filled  in 
like  manner.  The  appointee  to  a  vacancy,  occur- 
ring before  the  expiration  of  a  term,  shall  hold 
office  only  for  the  unexpired  term  of  his  predecessor. 
The  governor  shall  have  the  power  to  remove 
either  of  the  directors  for  misconduct,  incompe- 
tency, or  neglect  of  duty,  after  an  opportunity  to 
be  heard  upon  written  charges. 

The  attorney  general  having  filed  with  the 
governor  specific  charges  of  misconduct  and 
neglect  of  duty  on  the  part  of  the  state  board 
of   prison  directors,  Held,  the  governor  V\^A. 
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power  to  investigate  the  charges,  he  having 
commenced  such  investigation  by  a  course  of 
procedure  similar  to  that  provided  for  trials 
before  the  courts.  Chapman  v,  Stoneman^  63 
Cal.  490. 

Under  the  general  powers  of  the  legislature 
essential  to  the  promotion,  regulation  and 
preservation  of  the  morals,  health,  prosperity 
and  general  well-being  of  the  people  of  the 
state,  it  was  competent  to  enact  section  172  of 
Penal  Code,  making  it  a  criminal  offense  to 
sell  or  give  away  spirituous,  etc.,  liquors, 
within  one  mile  of  any  state  prison  or  asylum. 
Such  power  existed  under  the  former  constitu- 
tion; and,  (per  Thornton,  J.)  the  like  power 
exists  under  the  present  constitution.  Ex  parte 
McClain,  61  Cal.  436. 

Section  2.  The  board  of  directors  shall  have 
the  charge  and  superintendence  of  the  state  pris- 
ons, and  shall  possess  such  powers,  and  perform  such 
duties,  in  respect  to  other  penal  and  reformatory 
institutions  of  the  state,  as  the  legislature  may  pre- 
scribe. 

In  strictness  all  public  highways  belong  to 
the  state.  The  easement  is  held  by  the  state 
as  the  representative  of  the  people.  The  leg- 
islature has  conferred  power  of  vacating  or 
closing  highways  only  upon  boards  of  super- 
visors; and  the  state  prison  directors  have  no 
authority  to  close  or  obstruct  with  gates  a 
public  road  which  crosses  state  prison  grounds. 
People  i\  County  of  Marin,  103  Cal.  225. 
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Section  3.  The  board  shall  appoint  the  warden 
and  clork,  and  deter  mine  the  other  necessary  offi- 
cers of  the  prisons.  The  board  shall  have  power  to 
remove  the  wardens  and  clerks  for  misconduct, 
incompetency,  or  neglect  of  duty.  All  other  officers 
and  employes  of  the  prisons  shall  be  appointed  by 
the  warden  thereof,  and  be  removed  at  his  pleas- 
ure. 

Section  4.  The  members  of  the  board  shall 
receive  no  compensation  other  than  reasonable 
traveling  and  other  expenses  incurred  while  engaged 
in  the  performance  of  official  duties,  to  be  audited 
as  the  legislature  may  direct. 

The  act  of  April  15,  1880  [Stats,  p.  243],  to 
define,  regulate  and  govern  the  state  prison, 
and  the  amendment  thereto  of  March  14, 1881 
[Stats,  p.  81],  in  so  far  as  they  attempt  to 
grant  compensation  to  the  members  of  the 
board  of  directors  other  than  reasonable  trav- 
eling and  other  expenses,  are  unconstitutional. 
People  r.  Chapman,  61  Cal.  262. 

Section  5.  The  legislature  shall  pass  such  laws 
as  may  be  necessary  to  further  define  and  regulate 
the  powers  and  duties  of  the  board,  wardens  and 
clerks,  and  to  carry  into  effect  the  provisions  of  this 
article. 

Section  6.  After  the  first  day  of  January,  eight- 
een hundred  and  eighty -two,  the  labor  of  convicts 
shall  not  be  let  out  by  contract  to  any  person, 
copartnership,  company  or  corporation,  and  the 
legislature  shall,  by  law,  provide  for  the  working  of 
convicts  for  the  benefit  of  the  state. 


i 
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ARTICLE  XI. 

CITIES,  COUNTIES  AND  TOWNS. 

Section  1.  The  several  counties  as  they  now 
exist,  are  hereby  recognized  as  legal  subdivisions  of 
this  state. 

Sections  1  to  13  are  referred  to  as  sustaining 
the  proposition  that  under  the  municipal  cor- 
poration act  the  recorder  of  a  city  may  have  a 
dual  jurisdiction  and  functions,  as  justice  of 
the  peace  and  recorder.  Prince  v.  City  of 
Fresno,  88  Cal.  407,  412. 

Article  III  of  the  constitution  relates  to  the 
state  government,  and  has  no  application  to 
the  local  governments  provided  for  in  article 
XI. 

The  power  of  delegation  conferred  by  stat- 
utes upon  local  boards  is  confined  to  duties 
ministerial  in  character.  Holley  v.  County  of 
Orange,  106  Cal.  424. 

San  Francisco  city  and  county  is  in  a  gen- 
eral sense  a  municipality,  as  distinguished 
from  a  county,  but  in  some  respects  partakes 
of  both  a  municipal  and  a  county  government. 
Geographically  it  is  one  of  the  legal  subdivi- 
sions of  the  state  and  is  recognized  as  a  county 
in  section  1  of  article  XI,  constitution.  Kahn 
%K  Sutro,  114  Cal.  318.  See  notes  under  section 
11  of  this  article,  and  see  People  v.  Babcock, 
114  Cal.  559. 

Section  2.  No  county  seat  shall  be  removed 
unless  two-thirds  of  the  qualified  electors  of  the 
county,  voting  on  the  proposition  at  a  general  elec- 
tion, shall  vote  in  favor  of  such  removal.  A  propo- 
sition  of  removal  shall  not  be  submitted  in  the  same 
county  more  than  once  in  lour  yea.t^. 
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Section  3.  The  legislature,  by  general  and  uni- 
form laws,  may  provide  for  the  formation  of  new 
counties;  provided,  however,  that  no  new  county 
shall  be  established  which  shall  reduce  any  county 
to  a  population  of  less  than  eight  thousand ;  nor 
shall  a  new  county  be  formed  containing  a  less  pop- 
ulation than  five  thousand ;  nor  shall  any  line  thereof 
pass  within  five  miles  of  the  county  seat  of  any 
county  proposed  to  be  divided.  Every  county 
which  shall  be  enlarged  or  created  from  territory 
taken  from  any  other  county  or  counties,  shall  be 
liable  for  a  just  proportion  of  the  existing  debts  and 
liabilities  of  the  county  or  counties  from  which  such 
territory  shall  be  taken.  [Amendment  ratified  at 
election  Nov.  6,  1894. ) 

[original  section.] 

Section  3,  No  new  county  shall  be  established 
which  shall  reduce  any  county  to  a  population  of 
less  than  eight  thousand ;  nor  shall  a  new  county  be 
formed  containing  a  less  population  then  five  thou- 
sand; nor  shall  any  line  thereof  pass  within  five 
miles  of  the  county  seat  of  any  county  pT'oposed  to 
be  divided.  Every  county  which  shall  be  enlarged 
or  created  from  territory  taken  from  any  other 
county  or  counties,  shall  bo  liable  for  a  just  propor- 
tion of  the  existing  debts  and  liabilities  of  the 
county  or  counties  from  which  such  territory  shall 
be  taken. 

On  division  of  county  and  creating  new 
county,  the  latter  is  not  chargeable  with 
money  expended  in  its  territory  by  the  origi- 
nal county  between  the  date  of  the  act  and 
the  organization  of  the  new  county.  Los 
Angeles  County  v.  Orange  County,  97  Cal. 
329. 

The  courts  are  not  authorized    to  determine 
what   is  the   just   proportion  of   debla  oi  \\^- 
bilities  lor  which  the  new  or   the  o\d  eowxvX.^ 
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should  be  liable.  The  power  to  apportion 
such  debts  rests  entirely  with  the  legislature. 
Tulare  County  i?.  Kings  County,  117  Cal.  196. 
In  this  state  the  legislature  has  the  power 
to  change  the  boundaries  of  counties,  to  con 
solidate  two  or  more  counties  into  one,  and 
to  create  a  new  county  out  of  the  territory  of 
one  or  more  previously  existing  counties,  sub- 
ject only  to  the  limitations  expressed  in  this 
section  of  the  constitution.  Orange  County 
V,  Los  Angeles  County,  114  Cal.  392. 

Section  4.  The  legislature  shall  establish  a 
system  of  county  governments  which  shall  be  uni- 
form throughout  the  state,  and  by  general  laws 
shall  provide  for  township  organization,  under 
which  any  county  may  organize  whenever  a  ma- 
jority of  the  qualified  electors  of  such  county,  vot- 
ing at  a  general  election,  shall  so  determine;  and 
whenever  a  county  shall  adopt  township  organiza- 
tion, the  assessment  and  collection  of  the  revenue 
shall  be  made,  and  the  business  of  such  county  and 
the  local  affairs  of  the  several  townships  therein, 
shall  be  managed  and  transacted  in  the  manner 
prescribed  by  such  general  laws. 

Const.  1849,  Art.  XI,  Sec.  4. 

The  system  adopted  by  the  county  govern- 
ment act  of  1.S83,  as  amended  in  1889  [Stats. 
1889,  p.  232,  and  1891,  p.  331]  construed,  and 
Held,  the  classification  of  counties  for  pur- 
pose of  fixing  salaries  of  officers  is  not  in 
contravention  of  this  section.  The  section 
means  that  the  "system"  shall  be  uniform, 
so  that  its  several  parts  shall  be  applicable 
to  each  county — uniformly  applicable  to  all 
the  countiea  in  the  stale.    '\^\ve\^^v&\^\MY^  is 
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forbidden  to  pass  any  local  or  special  law 
regulating  county  or  township  business,  [Art. 

IV,  Sec.  25,  Par.  9]  or  perscribing  the  powers 
and  duties  of  officers  in  counties.  [Art.  IV, 
Sec.  25,  Par.  28.]  Welch  r.  Bramlett,  98  Cal. 
219. 

An  act  of  the  legislature  amending  the 
county  government  act  [Stats.  1887  p.  207] 
authorizing  supervisors  in  counties  in  certain 
classes  to  appoint  deputies  of  county  clerk 
and  pay  them  from  the  county  treasury  dele- 
gated to  the  supervisors  powers  which  could 
only  be  exercised  by  the  legislature.  Dough- 
erty t;.  Austin,  94  Cal.  601,626.  McFarland 
and  Paterson,  JJ.,   dissenting. 

The  objection  was  made  to  the  act  of  April 
27,  1880,  [Stats,  p.  527]  known  as  the  county 
government  act,  that  it  was  not  a  general  law 
nor  uniform  throughout  the  state.  Several 
other  objections  were  also  urged,  but  the  court 
decided  it  unconstitutional,  without  expressly 
distinguishing  the  objections.  Leonard  v. 
-January,  56  Cal.  1. 

There  is  a  distinction  between  the  system 
of  county  government  embracing  school,  road 
and  supervisorial  districts,  and  the  township 
organization.  Under  this  latter  the  county 
may  become  organized  whenever  a  majority 
of  qualified  electors  determine  at  a  general 
elections.  A  general  law  is  also  required  for 
the  government  of  such  township  organiza- 
tions.   [Ex  parte  Wall,  48  Cal.  318,]     Longan 

V.  County  of  Solano,  65  Cal.  122. 

A  reclamation  district   is  a  public    cot^ot^- 
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tion  for  municipal  purposes,  and  special  acts 
prior  to  this  constitution,  creating  such  dis- 
tricts are  valid.  Swamp  L.  Dist.  No.  150  v. 
Silver,  98  Cal.  51. 

For  comments  upon  corporations  for  public 
purposes,  other  than  strictly  municipal  or 
county,  see  In  re  Madera  Ir.  Dis.,  92  Cal.  297, 
319. 

The  duty  of  the  legislature  is  simply  to 
establish  a  system  of  county  governments 
which  shall  be  uniform  throughout  the  state, 
and  the  provision  of  subdivision  15,  of  section 
189,  of  the  act  as  amended  in  1889,  [Stats,  p. 
283]  directing  that  in  counties  of  a  certain 
class,  license  taxes  shall  be  paid  into  the  city 
treasury  of  the  incorporated  city  or  town 
where  the  same  are  collected,  is  not  germane 
to  the  subject  of  the  act,  and  is  special  and 
local  legislation.  License  taxes  are  for  the 
use  of  the  county,  and  should  be  deposited 
with  the  county  treasurer.  [See  3363  Politi- 
cal Code,  Const.  Art.  XI,  Sec.  16.]  County  of 
San  Luis  Obispo  v.  Graves,  84  Cal.  71. 

This  section  is  referred  to  in  Rauer  v.  Wil- 
liams, 118  Cal.  404. 

This  section  was  violated  by  section  195  of 
the  county  government  act  of  1891  [Stats. 
1891  p.  397]  which  provided  that  in  counties 
of  the  thirty-third  class  the  county  clerk 
should,  besides  other  fees,  collect  one  dollar 
for  each  additional  one  thousand  dollars  value 
(over  15000.00)  of  the  estate,  in  probate  cases. 
BI088  V.  Lewis,  109  Ca\.  4%. 
The  provisions  oi  secWoii  Vl'^oWXi^  ^<^xaiV^ 
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government  act  of  1893  [Stats,  p.  415,  416], 
empowering  certain  county  oflBcers  iii  coun- 
ties of  the  eleventh  class  to  appoint  a  specified 
number  of  deputies  and  fixing  their  salaries, 
which  were  to  be  paid  out  of  the  county  treas- 
ury, are  not  unconstitutional.  Tulare  County 
V.  May,  118  Cal.  305. 

The  legislature  has  never  provided  for  the 
system  of  township  organization  permitted  by 
this  section.  Kahn  v.  Sutro,  114  Cal.  818. 
And  see  People  v.  Babcock,  114  Cal.  559. 

Section  6,  The  legislature,  by  general  and  uni- 
form laws,  shall  provide  for  the  election  or  appoint- 
ment, in  the  several  counties,  of  boards  of  super- 
visors, sheriffs,  county  clerks,  district  attorneys, 
and  such  other  county,  township  and  municipal 
officers  as  public  convenience  may  require  and  shall 
prescribe  their  duties,  and  fix  their  terms  of  office. 
It  shall  regulate  the  compensation  of  all  suchi  officers, 
in  proportion  to  duties,  and  for  this  purpose  may 
classify  the  counties  by  population ;  and  it  shall 
provide  for  the  strict  accountibility  of  county  and 
township  officers  for  all  fees  which  may  be  collected 
by  them,  and  for  all  public  and  municipal  moneys 
which,  may  be  paid  to  them,  or  officially  come  into 
their  possession . 

Const.  1849,  Art.  XI,  Sec.  5. 

The  county  government  act  [Stats.  1891,  pp. 
804,  307],  does  not  authorize  supervisors  to 
employ  counsel  to  assist  district  attorney  in 
prosecuting  criminal  cases,  nor  is  such  author- 
ity within  the  inherent  powers  of  supervisors. 
The  district  attorney,  in  the  prosecution  of 
criminal  cases,  acts  by  the  authority  and  itv 
the  name  of  the  people  of  the  state, lYioxx^vcv 
oilier  matters  be  may  be  largely  avifeoTOLm^V^ 
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to  and  under  the  control  of  the  supervisors. 
County  of  Modoc  v.  Spencer  &  Raker,  103  C?il. 
498. 

Supervisors  cannot  create  offices.  The  leg- 
islature cannot  divest  itself  of  this  power  and 
confer  it  upon  supervisors.  In  this  respect 
this  section  is  mandatory.  Eldorado  Co.  v, 
Mei8S«  100  Cal.  268.  Affirmed  in  Los  Angeles 
County  V.  Lopez,  104  Cal.  257.  Nor  contract 
with  a  person  to  collect  delinquent  taxes. 
House  V.  Los  Angeles  County,  104  Cal.  79. 
That  it  is  mandatory.  Welch  v.  Bramlett,  98 
Cal.  219. 

The  legislature  had  power  to  pass  the  act  of 
March  31,  1891  [Stats,  p.  430],  to  establish 
law  libraries.  And  the  supervisors  having 
elected  to  come  in  under  that  act,  cannot  after- 
wards evade  it  by  repealing  the  enacting  clause 
of  their  ordinance.  [Citing,  as  to  power  of  the 
legislature.  People  v,  McFadden,  81  Cal.  489.] 
Board  of  Trustees  v.  Supervisors,   99  Cal.  571. 

It  was  unnecessary  to  pass  upon  the  consti- 
tutionality of  that  part  of  the  act  of  March 
11,  1891  [Stats,  p.  101],  whereby  the  commis- 
sioners declared  Glen  county  to  belong  to  the 
41st  class.  The  county  contained  a  population 
between  6500  and  6600,  and  was  a  county  of 
the  41st  class  under  general  law  existing  when 
it  was  created,  notwithstanding  the  act  cre- 
ating it  provided  that  until  otherwise  provided 
by  law,  it  should  belong  to  the  37th  class. 
Saunders  v.  Sehorn,  98  Cal.  227. 

The  constitution  requires  the  legislature  and 
not  the  supervisors  to  TegvxVaA.^  \J^^  ^Q^npensa- 
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tion  of  officers  in  proportion  to  duties,  and 
this  power  cannot  be  delegated.  [Dougherty 
V.  Austin,  94  Cal.  602.]  Welsh  v.  Bramlett, 
98  Cal.  219.  And  see  also  Saunders  r.  Sehorn, 
supra. 

What  compensation  is  commensurate  with 
duties  of  an  office  is  a  question  of  fact  to  be 
determined  by  the  legislature.  Green  r.  Fresno 
Co.,  95  Cal.  329. 

Subdivision  14  of  section  183  of  the  county 
government  act  [Stats.  1891  p.  377]  authoriz- 
ing the  supervisors  to  fix  the  salaries  of  con- 
stables, to  be  paid  monthly,  etc.,  is  unconsti- 
tutional. The  compensation  of  such  officers 
must  be  regulated  by  the  legislature  in  pro- 
portion to  duties,  and  this  power  cannot  be 
delegated  to  the  isupervisors.  People  v.  John- 
son, 95  Cal.  471. 

In  Dougherty  r.  Austin,  94  Cal.  601,  it  was 
held  that  the  amendment  [Stats.  1887,  p.  207], 
authorizing  supervisors  to  appoint  deputies 
when  they  deemed  it  necessary  or  expedient 
and  to  pay  such  deputies  out  of  the  county 
funds,  enabled  the  supervisors  to  regulate  the 
compensation  of  the  officer  and  was  void, 
although  the  act  was  passed  before,  and  acted 
upon  by  supervisors  after  election  of  the  offi- 
cer. Such  power  cannot  be  delegated  by  leg- 
islature, and  this  section  is  mandatory. 

Section  cited  on  construction  of  statute  in 
Donlon  r.  Jewett,  88  Cal.  531. 

That  the  legislature  shall  classify  by  popula- 
tion.    People  r.  McFadden,  81  Cal.  489,  500 . 

The  requirement  of  subdivision  15  oi  secUotv 
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189  of  county  government  act  as  amended  in 
1889  [Stats,  p.  283],  that  moneys  collected  as 
license  taxes  upon  business  conducted  in  any 
incorporated  city  or  town  shall  be  paid  into 
the  city  treasury,  etc.,  is  contrary  to  the  gen- 
eral laws  of  the  state  [Pol.  Code,  pt.  3,  tit.  7, 
c.  15],  and  is  not  germane  to  any  part  of  said 
county  government  act,  which  purports  to  pro- 
vide for  the  organization,  classification  and 
powers  of  counties,  and  the  powers,  duties  and 
compensation  of  county  officers.  County  of 
San  Luis  Obispo  v.  Graves,  84  Cal.  71. 

There  is  no  mandate  in  this  section  direct- 
ing the  legislature  to  provide  for  the  payment 
of  salaries  to  county  officers,  nor  does  it  pro- 
hibit their  compensation  by  fees.  The  fee  bill 
of  1870  [Stats,  p.  438]  became  operative  in 
San  Luis  Obispo  county  when  the  three  offices 
of  clerk,  auditor  and  recorder  became  vested 
in  different  persons  in  1881.  San  Luis  Obispo 
Co.  V,  Darke,  76  Cal.  92.  See  also  Whiting  r. 
Haggard,  60  Cal.  613. 

This  section  is  part  of  the  system  of  restric- 
tion upon  the  legislature  against  passing 
special  laws.  Thomason  r.  Ashworth,  73  CaL 
73,  77. 

Under  county  government  act  of  March  14, 
1883  [Stats,  p.  299],  the  supervisors  had 
authority  to  create  the  office  of  license  tax 
collector,  and  appoint  a  suitable  person  to  dis- 
charge the  duties  of  said  office.  People  v.  Fer- 
guson, 65  Cal.  288,  McKee,  J.,  dissenting. 

The  legislature  is  entitled,  as  was  done  in 
the  county  governineyvt  ?t^\.  oi  i^S3  ^Stats.  p. 
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299],  to  classify  the  counties  by  population 
as  a.  means  of  regulating  the  compensation  of 
officers  in  proportion  to  duties.  Longan  v. 
County  of  Solano,  65  Cal.  122. 
.  Under  the  act  of  1878  [Stats,  p.  881]  with 
reference  to  the  police  force  in  the  city  of  San 
Francisco  (known  as  the  "McCoppin  police 
bill")  the  police  commissioners  and  chief  of 
police  were  not  elective  officers,  and  their 
mode  of  appointment  by  the  district  judges 
was  not  in  violation  of  the  then  existing  con- 
stitution under  decisions  of  the  former  Supreme 
Court.  Staude  v.  Election  Commissioners,  61 
Cal.  313. 

The  Police  Justice's  Court  provided  for 
under  the  charter  of  San  Jose  of  1874,  re- 
mained unaffected  by  the  general  law  of  1880 
[Stats,  p.  63]  relative  to  courts  of  justice.  It 
was  a  charter,  not  a  legislative  court.  /71  re 
Carrillo,  66  Cal.  4,  citing  Desmond  r.  Dunn, 
55  Cal.  242;  and  Wood  v.  Election  Commis- 
sioners, 58  Cal.  561. 

It  seems  that  the  legislature  has  power  to 
provide  that  all  county  officers  may  be  ap- 
pointed instead  of  being  elected.  McKinstry, 
J.,  concurring  in  the  judgment,  dissents  from 
this  view,  but  was  of  opinion  the  section  could 
be  construed  as  authorizing  a  system  by  which 
some  county  and  township  officers  should  be 
elected  and  others  be  appointed  by  those 
elected.     Barton  v.  Kalloch,  56  Cal.  95. 

The  constitution  [Sec.  20,  Art.  XX]  does 
not  attempt  to  fix  the  terms  of  municipal  and 
township  or  county  officers.     These  are  left  to 
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be  fixed  by  the  legislature.  A  county  clerk 
of  San  Francisco  elected  in  September,  1879, 
was  entitled  to  take  his  office  in  December, 
1879,  in  accordance  with  the  provisions  of  the 
"Consolidation  Act"  of  that  city  and  county. 
Said  act  was  not  repealed  propna  vigore  by 
the  constitution.  [Sec.  1,  schedule.]  The 
fixing  of  terms  of  municipal^  county  and  town- 
ship officers  is  left  for  future  legislation  by 
general  and  uniform  laws.  In  re  Stuart,  53 
Cal.  746. 

Cities  and  counties  incorporated  previous  to 
this  constitution  are  to  be  controlled  by  gen- 
eral laws,  but  their  charters  are  not  repealed 
but  remain  in  force  in  each  case  until  other- 
wise organized  under  general  laws,  or  frame  a 
charter  as  authorized  by  this  constitution. 
The  same  rule  applies  to  cities  and  to  city  and 
county  governments.  [Sec.  6,  Art.  XI,  Const.] 
The  general  laws  contemplated  are  laws  pro- 
viding for  all  corporations  for  municipal  pur- 
poses, and  not  for  some  only.  The  McClure 
charter  [Stats.  1880,  p.  414]  relates  only  to 
consolidated  city  and  county  governments, 
and  is  unconstitutional.  The  classification 
provided  for  is  one  that  should  embrace  all 
cities  and  towns.  Desmond  v.  Dunn,  55  Cal. 
242, 

It  is  not  fatal  to  an  act  creating  a  new 
county  that  it  does  not  provide  for  a  division 
of  the  county  into  five  supervisorial  districts, 
but  allows  five  supervisors  to  be  elected  at 
large,  who  have  power  under  the  general  law 
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to  diBtrict  the  county.     People   v.  County  of 
Glenn,  100  Cal.  424. 

BoardB  of  supervisors  are  the  creatures  of 
the  statute.  The  constitution  prescribes  that 
the  legislature  shall  provide  for  their  election 
or  appointment,  and  prescribe  their  duties 
and  fix  their  compensation.  Their  authority 
in  any  case  must  be  sought  in  the  statutes. 
County  of  Modoc  v.  Spencer,  103  Cal.  499. 

The  provisions  of  section  162  of  county  gov- 
ernment act  of  1893  [Stats,  p.  346],  to  the 
effect  that  when  the  population  of  an  existing 
county  shall  be  reduced  by  reason  of  the  cre- 
ation of  a  new  county  from  the  territory 
thereof,  below  the  class  and  rank  first  assumed 
under  that  act,  it  should  be  the  duty  of  the 
supervisors  of  such  county  to  designate,  by 
order,  the  class  to  which  said  county  has  been 
reduced,  is  not  an  unconstitutional  delegation 
of  power.  The  action  required  of  the  board 
of  supervisors  involves  only  the  finding  of  a 
fact.  Kumler  v.  Board  of  Supervisors,  103 
Cal.  395. 

Welsh  V.  Bramlet,  98  Cal.  219,  in  effect 
holding  that  the  provisions  of  section  21  of 
the  county  government  act  of  1891,  allowing 
deputies  to  certain  county  officers,  such  depu- 
ties to  be  paid  from  the  county  funds,  is  un- 
constitutional, is  approved  in  Waiser  v.  Aus- 
tin, 104  Cal.  129. 

The  election  of  one  ineligible  member  on  a 
board  of  supervisors  does  not  render  the  entire 
board  disqualified,  illustrative  that  one  ineli- 
gible member  on  a  board  of  freeholders  tot  \,\\^ 
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framing  of  a  city  charter  does  not  disqualify 
the  entire  board.  People  v.  Hecht,  105  Cal. 
626. 

That  supervisors  cannot  create  office  of  tax 
collector,  see  County  of  Los  Angeles  v,  Lopez, 
104  Cal.  257,  nor  contract  with  a  person  to 
collect  delinquent  taxes.  House  v,  Los  An- 
geles County,  104  Cal.  79. 

Section  726  of  the  Code  of  Civil  Procedure, 
authorizing  the  court  to  appoint  a  commis- 
sioner to  sell  property  under  a  decree  of  fore- 
closure, does  not  violate  section  5,  article  XI, 
constitution.  McDermot  v.  Barton,  106 
Cal.  194. 

Classification  of  counties  is  authorized  solely 
for  the  purpose  of  fixing  the  compensation  of 
officers.     Bloss  v.  Lewis,  109  Cal.  497. 

As  to  witness  fees  in  counties  of  twenty- 
eighth  class,  see  similar  decision  in  Turner  i\ 
County  of  Siskiyou,  109  Cal.  334. 

The  provisions  of  sections  162  and  216  of 
the  county  government  act  of  1895  [Stats,  pp. 
1-11],  requiring  assessors  in  counties  of  the 
second  class  to  turn  into  the  county  treasury 
the  percentages  allowed  for  collecting  poll 
taxes,  personal  property  taxes,  and  the  sums 
allowed  for  returning  names  of  persons  sub- 
ject to  military  duty,  are  not  "special"  legis- 
lation, but  are  a  proper  regulation  of  compen- 
sation, being  applicable  alike  to  all  counties 
of  a  certain  class,  which  class  has  been  created 
by  a  general  law.  Summerland  v,  Bicknell, 
111  Cal.  568. 

The   constitution  peirtiit^  the  classification 
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of  coaaties  only  for  the  purpose  of  fixing  the 
compenBation  of  officers,  and  a  primary  elec- 
tion law  based  upon  such  classification  is  un* 
constitutional.  [Primary  Election  law  1893, 
Stats,  p.  207.]  Marsh  v.  Supervisors  Los 
Angeles  Co.,  Ill  Cal.  270.  See  also  Gett  v. 
Supervisors,  Sacramento,  111  Cal.  367. 

The  county  government  act  of  1893,  pre- 
scribing four  years  as  the  term  for  county 
offices,  does  not  affect  the  "municipal"  offices 
of  the  city  and  county  of  San  Francisco.  Said 
consolidated  government  has  some  offices 
which  are  peculiarly  municipal  as  distin- 
guished from  county.  Kahn  v.  Sutro,  114 
Cal.  318.  And  see  People  v.  Babcock,  114 
Cal.  559. 

The  case  of  Eldorado  County  v,  Meiss  is 
distinguished  in  Lewis  v.  Colgan,  115  Cal. 
531. 

In  the  latter  case  it  was  held  that  the  legis- 
lature might  make  an  appropriation  for  the 
compensation  of  an  expert  employed  by  the 
state  board  of  examiners,  either  before  or 
after  the  performance  of  services;  that  such 
expert  was  an  employe  and  not  an  officer, 
and  that  his  employment  was  incidental,  and 
fairly  implied  from  the  express  powers  given 
the  board  by  statute.  See  notes  under  section 
32,  article  IV.  And  see  Dwyer  v.  Parker,  115 
Cal.  546,  referring  to  article  I,  section  22,  and 
that  the  constitution  is  mandatory  as  to  the 
classification  of  counties  for  the  purpose  of 
fixing  compensation  of  officers. 

That  part  of  the  fee  bill    of   1S%  \_^\.«A.^. 
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p.  268  Palm  Ed.],  giving  district  attorneys 
supervisory  control  over  the  fees  of  justices 
and  constables  is  unconstitutional  in  destroy- 
ing uniformit)^  of  operation  [Art.  I.  Sec.  11, 
Const.]  and  as  improperly  regulating  the 
compensation  of  officers.  Dwyer  v,  Parker, 
li5Cal.  646. 

This  section  and  also  section  7  of  this 
article  are  referred  to  in  Currey  v.  Miller,  113 
Cal.  645,  in  connection  with  the  fee  bill  of 
1895,  where  said  act  was  held  applicable  to 
San  Francisco. 

This  section  referred  to  in  C alien  v.  Glen- 
dora  Water  Co.,  113  Cal.  510-516. 

Also  referred  to  in  Rauer  v.  Williams,  118 
Cal.  404. 

The  constitution  requires  that  legislation 
for  specified  purposes  shall  be  directed  to 
cities  and  to  counties  by  classes,  and  that 
population  shall  be  the  basis  for  the  classifi- 
cation. In  counties,  the  compensation  of  offi- 
cers shall  be  fixed  only  on  such  classification, 
while  as  to  cities  all  legislation  affecting  in- 
corporation, organization,  and  classification 
must  be  based  upon  a  like  system.  [Rauer 
V.  Williams,  118  Cal.  401.]  Concurrino; 
opinion  of  Justice  Henshaw  In  re  Mitchell. 
120  Cal.  391. 

Section  6.    Corporations     for    municipal    pur- 
poses shall  not  be  created  by  special  laws;   but  the 
legislature,  by  general  laws,  shall  provide  for  the 
incorporation,   organization,  and   classification,   in 
proportion  to  population,  of  cities  and  towns,  which 
Jaws  may   be  altered,  amende^V  oy  repealed.    Cities 
and   towns  heretofore  orgaTiixed  o\!    mt^^^^ort^^ied 
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may  become  organized  under  such  general  laws 
whenever  a  majority  of  the  electors  voting  at  a 
general  election  shall  so  determine,  and  shall  organ- 
ize in  conformity  therewith;  and  cities  and  towns 
heretofore  or  hereafter  organized,  and  all  charters 
thereof  framed  or  adopted  by  authority  of  this 
constitution,  except  in  municipal  affairs,  shall  be 
subject  to  and  controlled  by  general  laws.  [Rati- 
fied at  election  held  November  3,  1806.  ] 

[ORIGINAL     SECTION.] 

Section  6.  Corporations  for  municipal  purposes 
shall  not  be  created  by  special  laws;  but  the  legis- 
lature, by  general  laws,  shall  provide  for  the  in- 
corporation, organization,  and  classification,  in 
proportion  to  population,  of  cities  and  towns,  which 
laws  may  be  altered,  amended,  or  repealed.  Cities 
and  towns  heretofore  organized  or  incorporated 
may  become  organized  under  such  general  laws 
whenever  a  majority  of  the  electors  voting  at  a 
general  election  shall  so  determine,  and  shall 
organize  in  conformity  therewith;  and  cities  or 
towns  heretofore  or  hereafter  organized,  and  all 
charters  thereof  framed  or  adopted  by  authority 
of  this  constitution,  shall  bo  subject  to  and  con- 
trolled by  general  laws. 

The  act  of  March  19,  1889  [Stats,  p.  356] 
to  provide  for  changing  the  boundaries  of 
cities  and  municipal  corporations  and  to  ex- 
clude certain  territory  therefrom  is  a  general 
law  and  is  not  unconstitutional.  The  exclu- 
sion of  Coronado  from  the  city  of  San  Diego 
in  the  mode  provided  by  said  act  is  not  an 
amendment  of  the  San  Diego  charter  such  as 
is  prohibited  within  two  years  by  section  8, 
article  XI,  constitution.  [People  v.  City  of 
Oakland,  92  Cal.  611  distinguished.]  People 
r.  City  of  Coronado,  100  Cal.  571. 

The  act  of  the  legislature  of  Maic\i  \&,  \%%^ 
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[Stats,  p.  302]  to  re-incorporate  the  city  of 
San  Diego,  which  applies  to  that  city  alone, 
and  is  designed  to  omit  from  said  city  a  large 
amount  of  territory  theretofore  included  in 
the  city  is  unconstitutional  as  local  and 
special  legislation.  [People  v.  Common  Coun- 
cil, 85  Cal.  369,  approved.]  Fisher  v.  Police 
Court.  86  Cal.  158. 

A  regular  annual  election  for  city  officers  is 
a  general  election  in  the  sense  of  this  section. 
The  majority  required,  however,  is  a  majority 
of  all  the  electors  voting  at  such  election, 
and  where  1287  votes  are  polled  of  which 
533  are  in  favor  jf  re-organization  and  511 
are  opposed  thereto,  there  is  not  a  majority 
of  all  the  electors  voting  at  such  election  in 
favor  of  such  re-organization  although  there 
is  a  majority  of  those  voting  on  that  par- 
ticular question.  People  v.  Town  of  Berkeley, 
102  Cal.  298.  Compare  Rowland  v.  Board  of 
Supervisors,  109  Cal.  153. 

The  McClure  charter  [Stats.  1880,  p.  414] 
for  San  Francisco  was  unconstitutional  be- 
cause not  a  general  law,  and  it  can  have  no 
validity  until  it  shall  have  befen  adopted  by  a 
vote  of  the  electors  at  a  general  election. 
The  charters  of  cities  and  counties  already 
in  force  are  not  absolutely  repealed  by  this 
constitution;  they  remain,  subject  to  be  con- 
trolled by  general  laws,  until  superseded  by 
charters  framed  in  the  manner  provided  for  by 
the  constitution.  [Dougherty  v,  Dunn, 3  Pac. 
Rep.  412.]  Desmond  v,  Dunn,  55  Cal.  242. 
Consolidated  city  and  co\xw\,y  governments 
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are  also  ajibject  to  control  of  general  laws, 
and  an  order  of  supervisors  of  San  Francisco 
in  conflict  with  the  general  laws  of  the  state 
[Pol.  Code,  Sees.  3012,  3025,  3084,  and  Pen. 
Code,  377]  in  relation  to  certificates  of  death 
and  burial  permits  is  void.  Ex  parte  Keeney, 
84  Cal.  304. 

The  legislature  has  power  to  pass  a  general 
law  which  will  affect  the  charter  of  the  city 
and  county  of  San  Francisco,  without  the  con- 
sent of  such  city  and  county.  The  acts  of 
March  6,  1883,  [Stats,  p.  32]  and  March  18, 
1885,  [Stats,  p.  147]  to  provide  for  the  improve- 
ment of  streets,  lanes,  etc.,  so  far  as  in  con- 
flict with  special  laws  relating  to  the  subject 
in  said  city  and  county,  repealed  the  prior 
acts.  The  framers  of  the  constitution  were 
careful  to  restrict  the  legislature  from  passing 
special  laws,  and  where,  as  by  article  IV, 
section  25;  article  Xl,  sections  4,  5,  11,  12,  14; 
article  XII,  sections  1,  5, 11,  legislative  powers 
are  conferred  on  counties,  cities,  towns  or 
townships,  by  the  constitution,  such  powers 
are  still  made  subject  to  control  by  general 
laws.  Thomason  r.  Ashworth,  73  Cal.  73, 
McKinstry,  J.,  dissenting.  See  also  Oakland 
Pav.  Co.  V,  Tompkins,  72  Cal.  5,  and  concur- 
ring and  dissenting  opinions  in  Thomason  i\ 
Ruggles,  69  Cal.  465,  and  Oakland  Pav.  Co.  r. 
Hilton,  69  Cal.  479.  In  the  latter  case  in 
mandamus  to  compel  the  city  marshal  of  Oak- 
land to  enter  into  a  contract  for  street  work 
prior  to  the  making  of  assessment  and  pay- 
ment into  the  treasury^  and  where  Wie  ^xci- 
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ceedings  for  street  improvement  werje  instituted 
under  the  act  of  1864,  and  its  amendments 
authorizing  street  improvements  in  Oakland, 
and  under  the  Vrooman  act  of  1885,  neither  of 
which  acts  required  the  making  or  collecting 
the  assessment  prior  to  contracting  for  or 
doing  the  work,  it  was  held  by  Thornton  and 
McKee,  JJ.,  that  the  constitutional  amend- 
ment of  1883-4  was  never  properly  adopted, 
because  not  entered  in  full  upon  the  journals 
of  the  legi^lature;  that  section  19,  article  XI, 
was  self-executing  and  nullified  all  previous 
laws  not  consistent  therewith,  and  no  law 
could  be  thereafter  passed  which  did  not  con- 
form thereto,  while  McKinstry  and  Sharpstein, 
JJ.,  held  that  the  acts  of  1864  and  1870  relat- 
ing to  Oakland  were  still  in  force,  presumably 
upon  the  grounds  slated  in  their  opinion  in 
Thomason  v.  Ruggles,  supra,  that  said  acts 
were  not  nulified  or  repealed  by  the  constitu- 
tion of  1879,  and  that  the  Vrooman  act  of 
1885  is  not  a  general  law. 

The  act  of  March  3,  1883,  [Stats,  p.  24]  is  a 
general  law  for  the  organization  of  municipal 
corporations,  but  it  is  permissive  and  not 
mandatory,  and  does  not  belong  to  the  class 
of  general  laws  considered  in  the  case  of  Thom- 
ason r.  Ashworth,  73  Cal.  73.  The  city  of 
Stockton  having  been  organized  under  that 
act  as  a  city  of  the  fourth  class,  would  be 
governed  by  that  act  and  by  general  laws 
applicable  to  cities  of  its  class,  so  long  as  it 
retained  the  charter  adopted  under  that  act, 
in  accordance  witli  seclioxv  ^,  ^x\,\^\^  Xl^  con- 
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stitution,  but  such  general  law  could  not  de- 
prive the  city  of  the  constitutional  privilege  of 
framing  a  charter  in  accordance  with  section 
8,  article  XI,  and  when  such  new  charter  was 
approved  by  the  legislature,  it  superseded  the 
former  charter  adopted  in  pursuance  with  the 
provisions  of  the  statute  of  1883.  People  v, 
Bagley,  85  Cal.  343.  Since  the  foregoing 
decisions,  section  6,  article  XI,  has  been 
amended  so  as  to  read,  **and  all  charters 
thereof  framed  or  adopted  by  authority  of  this 
constitution,  except  in  municipal  affairs,  shall 
be  subject  to  and  controlled  by  general  laws." 
Upon  general  authority  it  may  be  safely 
assumed  that  street  improvemerit  is  a  matter 
of  municipal  affairs.  People  v.  Toal  is 
referred  to  in  Ex  parte  Sparks,  120  Cal.  395. 

It  was  competent  for  the  legislature,  prior 
to  adoption  of  constitution  of  1879,  to  prescribe 
the  form  of  complaint  to  be  used  in  an  action 
for  collection  of  delinquent  city  taxes,  and  the 
charter  of  the  city  of  Stockton  of  1872  pre- 
scribing such  form  is  not  obnoxious  to  any- 
thing coq,tained  in  section  6  of  article  XI  of 
said  constitution,  and  remained  in  force. 
City  of  Stockton  r.  Insurance  Co.,  73  Cal.  621. 

A  general  law  [Stats.  1885,  p.  213]  establish- 
ing police-courts  in  cities  of  more  than  thirty 
thousand  and  less  than  one  hundred  thousand 
inhabitants,  supersedes  charter  provisions  in 
conflict  therewith  [citing  In  re  Ah  You,  82 
Cal.  339 J,  and  said  law  is  applicable  to  cities 
of  Oakland  and  Los  Angeles.  People  r.  Toal, 
23  Pac.  Rep.  203.    See  section  8^  oi  axt\c\e^l^ 
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as  adopted  in  1896,  and  Ex  parte  Sparks,  120 
Cal.  395. 

On  re-hearing  in  this  case,  [85  Cal.  333]  the 
court  omits  this  approval  of  the  Whitney  act, 
and  decides  the  case  upon  the  question  as  to 
how  municipal  or  inferior  courts  can  be  estab- 
lished and  holds  that  they  cannot  be  estab- 
lished by  a  charter  which  is  merely  approved 
by  the  legislature,  and  that  they  can  only  be 
established  by  a  bill,  enacted  as  other  laws, 
while  Chief  Justice  Beatty  dissents  and  holds 
that  such  courts  being  essentially  a  part  of 
every  municipal  system  can  be  established  by 
means   of   the  charter.     In  Ex  'parte  Ah  You, 
Fox  J.,  dissented,  and  held  that  sections  6  and 
8  of  article  XI  could  be  reconciled;  the   latter 
applying   to   freeholders'   charters   only,  and 
that  by  such  charters  inferior  courts  might  be 
established,  but  otherwise  as  to  municipalities 
mentioned  in  section  6,  and   as   to   the   latter 
that  such  courts  must  be  established  by  gen- 
eral laws.     He  also  maintained  that  the  Whit- 
ney act  was  a  special  law  and  urged  that  the 
decision   in    People  v.  Henshaw,  76  Cal.  436 
should  be  reversed.     Again  in  Ex  parte  Riley, 
85  Cal.  633,  it  is  said:  *'The  trial  took  place 
before  a  justice  of  the  peace  who  styled  him- 
self ex  officio   police  judge  of  the  city  of  Los 
Angeles,  and  who  appears  to  have  been  acting 
as   such   police   judge   by   designation  of  the 
mayor,  in  pursuance  of  the  so-called  Whitney 
act,    which   it    was    intimated    in   the'   first 
decision  in   People  v,  Toal,  23  Pac.  Rep.  203, 
applied  to  the  city  of  Los  Aug^eleE,     *      *     * 
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"Conceding  that  the  Whitney  act  does  not 
apply  to  the  city  of  Los  Angeles — and  it  seems 
it  does  not — the  justice  of  the  peace  had 
authority  to  act,  and  his  judgment  is  valid." 
This  decision  however  says  that  the  charter 
provision  concerning  police  courts  was  finally 
disposed  of  at  the  rehearing  in  the  Toal  case, 
85  Cal.  333,  as  being  valid. 

The  consolidation  act  of  San  Francisco  is 
controled  by* the  general  law  contained  in  the 
Political  Code  in  relation  to  public  schools. 
Kennedy  v  Board  of  Education,  82  Cal.  483. 

Counties  are  not  municipal  corporations 
within  the  meaning  of  this  section.  The  policy 
of  creating  a  new  county  and  fixing  its  bound- 
aries are  matters  for  legislative  determination 
alone.  The  legislature  has  power  to  create  a 
new  county  by  special  act,  and  provide  for  its 
complete  organization,  making  it  thereafter 
subject  to  general  laws.  Making  certain  pro- 
visions of  the  act  dependent  upon  the  vote  of 
the  people  of  the  county,  does  not  delegate  to 
the  people  the  power  to  pass  or  repeal  the  act, 
the  act  being  a  valid  statute  from  the  time  of 
its  passage  and  approval,  the  legislature  itself 
enacting  the  provision  that  it  shall  cease  to  be 
effective  unless  accepted  by  the  people  within 
a  definite  time.  People  v.  County  of  Orange, 
81  Cal.  489. 

That  counties  are  distinguishable  from  cor- 
porations for  municipal  purposes.  See  also, 
People  V.  McFadden,  81  Cal.  497.  ^ 

Under  the  power  to  classify  cities  for  l\v^ 
purposes  of   'iDcorporation   and  oigatv\2.a\.\o\i. 
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the  legislature  cannot  make  arbitrary  discrim- 
inations in  the  mode  of  exercising  the  right  of 
eminent  domain,  and  impose  upon  cities  of  the 
fifth  and  sixth  classes  conditions  which  are 
not  made  applicable  to  cities  of  other  classes. 
City  of  Pasadbna  v.  Stimson,  91  Cal.  238. 

The  power  of  legislature  to  create  municipal 
corporations  by  general  laws,  is  not  confined 
to  cities  or  towns.  It  may  by  general  laws 
authorize  the  inhabitants  of  any  district  to 
organize  themselves  into  a  public  corporation 
for  governmental  purposes,  under  such  restric- 
tions and  by  such  preliminary  steps  as  it  may 
deem  proper,  and  such  public  corporation  need 
not  be  required  to  be  formed  in  the  same  man- 
ner nor  be  provided  with  the  same  powers  as 
municipal  corporations  organized  for  different 
purposes.  The  legislature  may,  by  general 
laws,  provide  for  the  creation  and  maintenance 
of  as  many  species  of  public  corporations  as, 
in  its  judgment,  are  demanded  by  the  welfare 
of  the  state,  and  invest  each  with  such  powers 
only  as  are  appropriate  thereto.  In  re  Bonds 
of  Madera  Ir.  Dist.,  92  Cal.  297. 

The  cases  of  Cody  r.  Murphy,  89  Cal.  522, 
and  People  v,  Henshaw,  76  Cal.  444,  are  dis- 
tinguished in  the  concurring  opinion  of  Beatty 
C.  J.  in  Dougherty  v.  Austin,  94  Cal.  621, 
because  those  decisions  are  sustained  by  sec- 
tion 6,  which  permits  a  classification  of  cities 
in  proportion  to  population,  for  the  purpose  of 
regulating  fees  of  officers,  while  the  act  under 
consideration  [section  211  of  county  govern- 
went  act  of  1883,  as  amended  ml^^T^  statutes 
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page  207],  attempts  to  delegate  to  the  super- 
visors the  power  to  regulate  salaries  in  certain 
counties. 

Irrigation  districts  are  municipal  corpora- 
tions authorized  to  be  organized  under  general 
laws,  and  Wright  act  [Stats.  1887,  p.  29],  is 
constitutional.  In  re  Bonds  Madera  Ir.  Dist. 
supra.  Crall  v.  Board  Directors,  etc.,  87  Cal. 
140;  Irrigation  Dist.  v.  DeLappe,  79  CaJ.  351; 
Turlock  Ir.  Dist.  v.  Williams,  76  Cal.  360. 

The  term  "system"  employed  by  the  legisla- 
ture [Chap.  3,  title  III,  part  III,  Political  Code] 
itself  imports  a  unity  of  purpose  as  well  as  an 
entirety  of  operation,  and  means  one  system, 
which  shall  be  applicable  to  all  the  common 
schools  in  the  state.  Kennedy  v.  Miller,  97 
Cal.  429. 

Under  sections  1001  Civil  Code,  and  1238 
Code  of  Civil  Procedure,  a  city  may,  by  emin- 
ent domain,  condemn  the  waters  of  a  creek  for 
use  of  inhabitants,  though  the  city  charter 
does  not  contain  such  authorization.  City  of 
Santa  Cruz  v.  Enright,  95  Cal.  105. 

Act  of  March  31, 1891  [Stats,  p.  223],  author- 
izing organization  of  sanitary  districts  through- 
out the  state,  will  not  be  presumed  to  affect 
cities  and  towns,  nor  as  violation  of  this  sec- 
tion. Woodward  v,  Fruitvale  S.  Dist.,  99  Cal. 
554.  Approving,  In  re  Madera  Ir.  Dist.  92 
Cal.  296. 

A  public  library  in  Los  Angeles,  organized 
under  act  of  1874  [Stats,  p.  274],  was  not  sub- 
ject to  or  controlled  by  the  act  of  1880  [^Stat^. 
p.  524X  but  such  library  was  controWed  b^  \Xi^  , 
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charter  of  the  city  of  Los  Angeles,  approved  in 
1889,  repealing  act  of  1874,  and  providing  for 
the  management  and  control  of  the  library. 
People  ex  rel,  Willis  v.  Howard,  94  Cal.  73. 

The  act  of  1889  [Stats,  p.  70],  relating  to  the 
opening,  widening,  etc.,  of  streets,  as  a  general 
law,  supersedes  and  controls  the  provisions  of 
a  city  charter  adopted  in  pursuance  of  section 
8,  article  XI,  constitution,  and  such  act  is  not 
in  violation  of  section  13,  article  XI,  on  the 
ground  that  it  delegates  to  a  commission  the 
power  of  performing  municipal  functions,  as 
the  commissioners  are  simply  agents  to  aid  the 
municipal  authorities,  and  its  acts  are  not 
binding  or  effective  until  approved  by  the  city 
council.  Citing  sections  8,  13,  article  XI. 
Davies  v.  City  of  Los  Angeles,  86  Cal.  37. 

The  adoption  of  the  present  constitution 
and  general  legislation  enacted  thereunder  did 
not  affect  nor  repeal  by  implication  the  charter 
of  Berkeley.  The  provisions  of  said  charter 
providing  for  the  election  of  two  justices  of  the 
peace  is  still  in  force.  Justice  courts  may  be 
created  by  the  legislature,  and  whether  a  gen- 
eral law  has  affected  such  courts  existing 
under  a  special  charter,  is  a  question  of  legis- 
lative intent.  Ex  parte  Armstrong,  84  Cal. 
655. 

A  city  ordinance  against  obstruction  of  side- 
walks is  not  in  conflict  with  the  general  law 
contained  in  sections  370, 372,  Penal  Code,  and 
section  3479,  Civil  Code,  so  long  as  the  offense 
or  punishment  are  not  made  greater  by  the 
ordinance  than  by  the  gexveiaV  \^^.    Ex  v^X'^te 
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Taylor,  87  Cal.   91.     Approved  in  Ex  parte 
Rinaldo,  25  Pac.  Rep.  260. 

The  acf  of  March  2, 1883  [Stats,  p.  24],  clas- 
sifying municipal  corporations,  is  a  general 
law  and  valid,  but  compensation  of  city  mar- 
shal must  be  fixed  by  ordinance.  Pritchett  v, 
Stanislaus  County,  73  Cal.  310. 

By  general  law^^of  April  1,1880  [Stats,  p.  63] 
the  legislature  in  pursuance  with  the  new  con- 
stitution provided  for  the  establishment  of 
justice  courts  in  incorporated  cities  and 
towns.  [Sees.  4355, 4370,  4426,  4427  Political 
Code,  and  121  Code  of  Civil  Procedure.]  At 
the  same  time,  the  city  of  San  Jose  was  acting 
under  a  charter  granted  in  1874  [Stats,  1873-4, 
p.  395],  but  it  does  not  appear  that  any  police 
court  had  been  organized  in  that  city  under 
this  general  law.  This  being  so,  the  charter 
of  the  city  as  to  the  judicial  power  remained 
in  full  force  [Desmond  v.  Dunn,  55  Cal.  242; 
Wood  V,  Election  Comrs.,  58  Cal.  561],  and  a 
city  justice  of  the  peace  had  authority  to  try 
criminal  matters  arising  within  the  city.  In  re 
Carrillo,  66  Cal.  3. 

That  municipal  judiciary  is  to  be  controlled 
by  e;eneral  laws.  Bishop  v.  City  of  Oakland, 
58  Cal.  572,  575. 

The  act  of  1876  as  amended  by  act  of  April 
1,  1878  [Stats,  p.  918],  conferring  the  power 
of  appointing  boards  of  medical  examiners, 
and  referring  to  the  three  medical  societies  as 
"corporations,"  does  not  confer  the  power  of 
appointment  by  said  societies  upon  them  as 
corporations.     The  statute  is  not  one  cie^Mvcv^ 
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corporations,  and  in  this  respect  the  act  is  not 
unconstitutional.    Ez  parte  Frazer,  54  Cal.  94. 

Under  its  charter  of  1863,  the  city  of  Sacra- 
mento had  power  to  pass  an  ordinance  pro- 
hibiting slaughter  houses  within  the  city.  Ex 
parte  Heilbron,  65  Cal.  609. 

The  ordinance  of  San  Francisco  against  vis- 
iting gambling  places  is  not  unconstitutional. 
It  is  not  the  purpose  of  the  constitution  to 
prohibit  municipalities  from  enacting  or 
enforcing  special  or  local  laws,  bat  to  prohibit 
the  legislature  from  doing  so.  And  the  con- 
stitution did  not  abrogate  such  municipal  reg- 
ulations. [Earle  v.  Board  of  Education,  55 
Cal.  489;  Desmond  v.  Dunn  and  McDonald  v, 
Patterson,  distinguished.]  Exparte  Chin  Yan, 
60  Cal.  78.  See  also,  Wood  v.  Election  Com- 
missioners, 58  Cal.  561,  566. 

The  act  of  March   23,   1878   [Stats,  p.  442], 
requiring   applicant  for  saloon  license  to  first 
procure  written  consent  of  a   majority  of   the 
police     commissioners,     is    unconstitutional. 
Purdy  V,  Sinton,  56  Cal.  133. 

Under  the  act  of  March,  1883  [Stats,  p.  93], 
to  provide  for  the  organization,  etc.,  of  munic- 
ipal corporations  which  required  petition  to 
be  presented  to  the  town  council  or  other  gov- 
erning body  of  a  then  existing  municipality 
requesting  reorganization  under  the  new  law,  it 
is  held  that  where  two  or  more  petitions  exactly 
alike  are  circulated  and  signed,  the  names 
on  the  several  sheets  cannot  be  counted 
for  the  purpose  of  making  up  the  requisite 
number  of  signers.    The  reqwwl^  number  of 
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signers  must  appear  upon  one  petition.     Peo- 
ple V.  Town  of  Berkeley,  102  Cal.  305. 

The  act  of  the  legislature  of  March  23,  1893 
[Stats,  p.  280],  purporting  to  fix  salaries  for 
policemen  in  cities  containing  certain  popula- 
tion, did  not  make  such  classification  as  is 
authorized  by  the  constitution  and  was  void. 
Darcy  v.  Mayor  of  San  Jose,  104  Cal.  644. 

The  section  is  referred  to  in  connection  with 
section  11  of  the  same  article  in  ^a;  parte 
Roach,  104  Cal.  275. 

This  section  was  intended  to  limit,  and  not 
to  enlarge,  the  power  of  the  legislature;  and  it 
was  intended  that  the  classification  there 
authorized  should  be  by  general  law  in  the 
same  sense  and  in  the  same  way  in  which  it  is 
necessary  to  provide  for  the  organization  and 
incorporation  of  cities  and  towns.  Darcy  v. 
Mayor  of  San  Jose,  104  Cal.  647. 

Sections  six  and  seven  of  article  XI  evi- 
dently contemplate  the  enactment  of  general 
laws,  providing  for  all  corporations  for  munic- 
ipal purposes,  and  not  for  some  only;  and 
such  laws  must  be  as  general  as  the  subject  to 
which  they  relate.  The  legislature  has  made 
a  classification  of  municipal  corporations,  and 
it  is  held  that  legislation  is  not  "special"  in 
the  prohibited  sense  if  it  affects  all  corpora- 
tions of  a  class  alike,  but  acts  designed  to 
affect  a  single  municipality,  independently  of 
the  general  classification,  are  prohibited, 
although  such  acts  purport  to  affect  all  munic-  " 
ipalities  having  a  certain  population.  An 
act  relating  to  cities  having  a  ceilam  ^o^^xAa.- 
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tion  which  population  does  not  distinguish  a 
class  under  the  general  classification  law  is 
"special"  and  is  prohibited.  Denman  v,  Brod- 
erick,  111  Cal.  99;  Darcv  v.  Mayor  of  San  Jose, 
104  Cal.  642. 

In  Staude  v.  Election  Commissioners  it  was 
held  that  the  provisions  of  section  4109  of  the 
Political  Code  as  amended  in  188.1,  fixing  the 
time  for  the  election  of  city  and  county  as  well 
as  other  oflScers  throughout  the  state,  were 
applicable  to  San  Francisco  by  reason  of  this 
section  of  the  constitution.  Kahn  v.  Sutro, 
114  Cal.  318. 

The  provision  of  the  charter  of  the  city  of 
Los  Angeles  requiring  contracts  of  the  city  to 
beinwfiting  and  signed  by  the  mayor  or 
some  other  authorized  person  is  not  in  conflict 
with  the  constitution  nor  the  general.law. 
Such  charter  is  a  "statute"  within  the  mean- 
ing of  section  1622,  Civil  Code,  and  is  the 
organic  law  of  the  city  [Art.  XI,  Sec.  8,  Const.]. 
Frick  V,  City  of  Los  Angeles,  115  Cal.  514. 

Thomason  v,  Ashworth,  73  Cal.  73,  has  deter- 
mined the  question  that  the  "Vrooman  Act" 
of  1885  [Stats,  p.  147]  was  a  general  law 
within  the  constitutional  sense,  and  the 
so-called  amendment  thereof  of  March  17,  1891 
[Stats,  p.  116.  Repealed  by  act  of  1893,  stats. 
p.  38],  providing  for  issuing  bonds  to  repre- 
sent the  cost  of  street  improvements  is  in  the 
same  sense  "general,"  and  is  not  in  conflict 
with  those  provisions  prohibiting  "special" 
RCts  relating  to  certain  subjects.  Hellman  t'. 
SboulterB,  114  Cal.  139. 
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The  classification  of  municipal  corporations 
by  the  act  of  1883  has  on  different  occasions 
been  held  correct.  The  act  of  1891  [Stats,  p. 
433],  attempting  to  classify  cities  haying  a 
population  between  fifteen  and  eighteen  thou- 
sand, and  the  creation  of  police  courts  therein, 
does  not  conform  to  the  act  of  1883,  and  is 
unconstitutional.  [Ex  parte  Reilly,  85  Cal., 
criticised.]  Ex  parte  Giambonini,  117  Cal. 
574. 

It  is  said  that  to  construe  this  section  as 
meaning  that  the  legislature  may  classify 
cities  and  towns  "only  for  the  purpose  of  reg- 
ulating their  incorporation  and  organization" 
would  be  to  place  too  narrow  a  construction 
upon  it,  since  it  is  applicable  to  cities  and 
towns  then  already  incorporated;  the  power 
to  classify  would  be  meaningless;  it  should  be 
employed  to  supply  general  laws  required  by 
the  varying  needs  of  the  municipalities  so 
classified.     Rauer  v,  Williams,  118   Cal.  405. 

The  section  is  evidently  intended  to  limit, 
and  not  to  enlarge,  the  power  of  the  legisla- 
ture. The  special  authority  to  thus  classify 
cities  and  towns  would  seem  to  imply  that 
they  cannot  be  otherwise  classified  for  pur- 
poses of  legislation.  [Concurring  opinion  of 
Justice  Henshaw.]  In  re  Mitchell,  120 
Cal.  394. 

Section  7.  City  and  county  governments  may 
be  merg-ed  and  consolidated  into  one  municipal  gov- 
ernment with  one  set  of  officers,  and  may  be  incor- 
porated under  general  laws  providing  for  the  incor- 
poration  and   organization    of    corpora\»\.oii«>  Icyc 
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municipal  purposes.  The  provisions  of  this  consti- 
tution applicable  to  cities,  and  also  those  applica- 
ble to  counties,  so  far  as  not  inconsistent  or  pro- 
hibited to  cities,  shall  be  applicable  to  such  consol- 
idated government.  [Amendment  ratified  at  elec- 
tion Nov.  6,  1894.] 

[ORIGINAL    SECTION.] 

Section  7.  City  and  county  g-overnments  may 
be  merged  and  consolidated  into  one  municipal 
government,  with  one  set  of  officers,  and  may  be 
incorporated  under  general  laws  providing  for  the 
incorporation  and  organization  of  corporations  for 
municipal  purposes.  The  provisions  of  this  consti- 
tution applicable  to  cities,  and  also  those  applicable 
to  counties,  so  far  as  not  inconsistent  or  not  pro- 
hibited to  cities,  shall  be  applicable  to  such  consol- 
idated government.  In  consolidated  city  and 
county  governments,  of  more  than  one  hundred 
thousand  population,  there  shall  be  two  boards  of 
supervisors  or  houses  of  legislation,  one  of  which, 
to  consist  of  twelve  persons,  shall  be  elected  by 
general  ticket  from  the  city  and  county  at  large, 
and  shall  hold  office  for  the  term  of  four  years,  but 
shall  be  so  classified  that  after  the  first  election 
only  six  shall  be  elected  every  two  years;  the  other, 
to  consist  of  twelve  persons,  shall  be  elected  every 
two  years,  and  shall  hold  office  for  the  term  of  two 
years.  Any  vacancy  occurring  in  the  office  of 
supervisor,  in  either  board,  shall  be  filled  by  the 
mayor  or  other  chief  executive  officer. 

[An  amendment  to  this  section  ivas  voted  on 
at  the  general  election  November  S,  1898,^ 

An  ordinance  of  a  city  and  county  govern- 
ment prohibiting  the  selling  of  pools  on  horse 
races,  except  within  the   enclosure  of  the  race 
track  where  the  race  is  to  be  run,  is  a  valid 
police  regulation.     Gambling,  in  the  various 
modes  in  which    it  is  piaclic^d^  is  a  proper 
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subject  of  police  regulation.     Ex  parte  Tuttley 
91  Cal.  589. 

The  consolidation  act  of  San  Francisco  re- 
mains in  force  by  virtue  of  section  1  of  the 
schedule.  The  requirement  of  section  7,  arti- 
cle XI,  that  consolidated  city  and  county  gov- 
ernments having  a  population  of  more  than 
one  hundred  thousand  persons,  shall  have 
two  boards  of  supervisors,  or  "houses  of  legis- 
lation," is  prospective,  and  does  not  apply  to 
such  governments  as  already  exist.  [Des- 
mond V,  Dunn,  55  Cal.  242,  approved.] 
Dougherty  v.  Dunn,  3  Pac.  Rep.  412.  [See 
cases  cited  under  Sec.  6.] 

Section  1075  of  the  Political  Code  as  enacted 
March  29,  1895  [Stats,  p.  338,  Palm  Ed.], 
providing  for  a  board  of  election  commission- 
ers for  cities  and  cities  and  counties  having 
a  population  of  one  hundred  and  fifty  thou- 
sand or  more,  is  '^special"  and  unconstitu- 
tional. Cities  or  cities  and  counties  of  one 
hundred  and  fifty  thousand  or  more  do  not 
constitute  or  represent  any  "class"  of  munic- 
ipal corporations  constituted  by  the  general 
law  of  the  state  classifying  municipalities. 
Classification  cannot  be  accomplished  except 
by  general  law,  nor  will  a  law  affecting  them 
be  general  unless  it  affects  equally  all  munic- 
ipalities belonging  to  a  known  class.  Den- 
man  r.  Broderick,  111  Cal.  99;  Darcey  v. 
Mayor  of  San  Jose,  104  Cal.  642. 

It  is  only  as  municipalities  (not  as  coun- 
ties) that  consolidated  city  and  eoMwK.^  ^o^- 
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ernments   are  to   be  incorporated*     Kahn  v, 
Butro,  114  Cal.  318. 

Section  8.    Any  city  containing  a  population  of 
more  than  three  thousand  five  hundred  inhabitants 
may  frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject  to  the  constitution  and 
laws  of  this  state,  by  causing  a  board  of  fifteen  free- 
holders, who  shall  have  been  for  at  least  five  years 
qualified  electors  thereof,  to  be  elected  by  the  qual- 
ified voters  of  said  city  at  any  general  or  special 
election,  whose  duty  it  shall  be,  within  ninety  days 
after  such  election,  to  prepare  and  propose  a  char- 
ter for  such  city,  which  shall  be  signed  in  dupli- 
cate by  the  members  of  such  board,  or  a  majority 
of  them,  and  returned,   one  copy  to  the  mayor 
thereof,   or  other  chief  executive  officer  of  such 
city,  and  the  other  to  the  recorder  of  the  county. 
Such  proposed  charter  shall  then  be  published  in 
two  daily  newspapers  of  general  circulation  in  such 
city,  for  at  least  twenty  days,  and  the  first  publica- 
tion shall  be  made  within  twenty  days  after  the 
completion  of  the  charter;  provided^  that  in  cities 
containing  a  population    of    not    more    than  ten 
thousand  inhabitants,  such  proposed  charter  shall 
be  published  in  one  such  daily    newspaper;  and 
within  not  less  than  thirty  days  after  such  publica- 
tion it  shall  be  submitted  to  the  qualified  electors 
of  said  city  at  a  general  or  special  election,  and  if  a 
majority  of  such  qualified  electors  voting  thereat 
shall  ratify  the  same,  it  shall  thereafter  be  submit- 
ted to  the  legislature  for  its  approval  or  rejection 
as  a  whole,  without  power  of  alteration  or  amend- 
ment.    Such  approval  may  be  made  by  concurrent 
resolution,  and  if  approved  by  a  majority   vote  of 
the  members  elected  to  each  house,  it  shall  become 
the  charter  of  such  city,  or  if  such  city  be  consoli- 
dated  with  a  county,  then  of  such  city  and  county, 
and  shall  become  the  OTg«;.Ti\c  l«»w    thereof,   and 
supersede  any  existing  charX)^^  a.ii^%J^^Ts\«tk.^\S!ka\!Ai& 
thereof,  and  all  laws  tncoiia\a\ie>iv\>m\Xi«v^ft\i.Osv^»\:^^^ 
A  copy  of  such  charter,  cerVv^e^i >>^  \.\v^  mvjw.wi 
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chief  executive  officer,  and  authenticated  by  the 
seal  of  such  city,  setting  forth  the  submission  of 
such  charter  to  the  electors,  and  its  ratification  by 
them,  shall,  after  the  approval  of  such  charter  by 
the  legislature,  be  made,  in  duplicate,  and  depos- 
ited, one  in  the  office  of  the  secretary  of  state,  and 
the  other,  after  being  recorded  in  said  recorder's 
office,  shall  be  deposited  in  the  archives  of  the  city, 
and  thereafter  all  courts  shall  take  judicial  notice 
of  said  charter.  The  charter,  so  ratified,  may  be 
amended  at  intervals  of  not  less  than  two  years  by 
proposals  therefor,  submitted  by  the  legislative 
authority  of  the  city  to  the  qualified  electors 
thereof,  at  a  general  or  special  election,  held  at 
least  forty  days  after  the  publication  of  such  pro- 
posals for  twenty  days  in  a  daily  newspaper  of  gen- 
eral circulation  in  such  city,  and  ratified  by  at  least 
three-fifths  of  the  qualified  electors  voting  thereat, 
and  approved  by  the  legislature,  as  herein  pro- 
vided for  the  approval  of  the  charter.  In  submit- 
ting any  such  charter,  or  amendments  thereto,  any 
alternative  article  or  proposition  may  be  presented 
for  the  choice  of  the  voters,  and  may  be  voted  on 
separately  without  prejudice  to  others.  [Ratifica- 
tion declared  Dec.  30,  1892.  J 

[AMENDMENT.     RATIFIED      AT      ELECTION     HELD 

APRIL  12,  1887.  J 

Section  8.     Any  city  or  consolidated  city  and 
county,  containing  a  population  of  more  than   one 
hundred  thousand  inhabitants,  may  frame  a  char- 
ter for  its  own   government,  consistent  with  and 
subject  to  the  constitution  and  laws  of  this  state, 
by  causing  a  board  of  fifteen  freeholders,  who  shall 
have  been  for  at  least  five  years  qualified  electors 
thereof,   to  be  elected   by  the  qualified  voters  of 
such  city,  or  city  and  county,  at  any  general  or     J 
special  election,  whose  duty  it  shall  be,  within  one     | 
hundred  days  after  such  election  to  pve^^»Y^  ^w^ 
propose  a  charter  for  such  city,  or  cily  an^  eowwV^  ^ 
wliicb  shall  be  signed  in  duplicate  bv  \,\ie  m^m\^^Y^ 
of  such  board,  or  a  majority  of  them,  an^  re.V^3LY^^^ 
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one  copy  thereof  to  the  mayor,  or  other  chief  ex- 
ecutive officer  of  such  city  or  city  and  county,  and 
the  other  bo  the  recorder  of  deeds  of  the  county, 
or  city  and  county.  Such  proposed  charter  shall 
then  be  published  in  two  daily  papers  of  general 
circulation  in  such  city,  or  city  and  county,  for  at 
least  twenty  days,  and  such  publication  shall  be 
commenced  within  twenty  (20)  days  after  the  com- 
pletion of  the  charter,  and  within  not  less  than 
thirty  days  after  the  completion  of  such  publica- 
tion, it  shall  be  submitted  by  the  le^-islativo 
authority  of  said  city,  or  city  and  county,  to  the 
qualified  electors  thereof  at  a  general  or  special 
election,  and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall  there- 
after be  submitted  to  the  legislature  for  its  approval 
or  rejection  as  a  whole,  without  power  of  alteration 
or  amendment;  and  if  approved  by  a  majority 
vote  of  the  members  elected  to  each  house,  it  shall 
become  the  charter  of  such  city,  or  if  such  city  be 
consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof, 
and  supersede  anj'  existing  charter  and  all  amend- 
ments thereof,  and  all  special  laws  inconsistent 
with  such  charter.  A  copy  of  such  charter,  certi- 
fied by  the  mayor,  or  other  chief  executive  officer, 
and  authenticated  by  the  seal  of  such  city,  or  city 
and  county,  setting  forth  the  submission  of  such 
charter  to  the  electors,  and  .  its  ratification  by 
them,  shall  be  made  in  duplicate,  and  deposited, 
one  in  the  office  of  the  secretary  of  state,  the  other, 
after  being  recorded  in  the  office  of  the  recorder  of 
deeds  of  the  county,  or  city  and  county,  among 
the  archives  of  the  city,  or  city  and  county.  All 
courts  shall  take  judicial  notice  thereof.  The 
charter  so  ratified  may  be  amended  at  intervals  of 
not  less  than  two  years,  by  proposals  therefor  sub- 
mitted by  legislative  authority  of  the  city,  or  city 
and  county,  to  the  qualified  voters  thereof  at  a 
general  or  special  election  held  at  least  sixty  days 
after  the  publication  of  such  proposals,  and  ratified 
by  at  least  three- fifths  of  t)\ie  (\\ia.lUled  electors  vot- 


CITIES,  COUNTIES  AND  TOWXS.    Art.  XI,  Sec.  8  291 

ing  thereat,  and  approved  by  the  legislature  as 
hei'ein  provided  for  the  approval  of  the  charter. 
In  submitting-  any  such  charter,  or  amendment 
thereto,  any  alternative  article  or  proposition  may 
be  presented  for  the  choice  of  the  voters,  and  may 
be  voted  on  separately  without  prejudice  toothers. 
Any  city,  or  consolidated  city  and  county,  contain- 
ing a  population  of  more  than  ten  thousand  and 
not  more  than  one  hundred  thousand  inhabitants, 
may  frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject  to  the  constitution  and 
laws  of  the  state,  by  causing  a  board  of  fifteen  free- 
holders, who  shall  have  been  for  at  least  five  years 
qualified  electors  thereof,  to  be  elected  by  the  quali- 
fied voters  of  said  city,  or  city  and  county,  at  any 
general  or  special  election,  whose  duty  it  shall  be, 
within  ninety  days  after  such  election,  to  prepare 
and  propose  a  charter  for  such  city,  or  city  and 
county,  which  shall  bo  signed  in  duplicate  by  the 
raembei'S  of  such  board,  or  a  majority  of  them,  and 
returned,  one  copy  thereof  to  the  mayor,  or  other 
chief  executive  officer  of  said  city,  or  city  and 
county,  and  the  other  to  the  recorder  of  the  county, 
or  city  and  county.  Such  proposed  charter  shall 
then  be  published  in  two  daily  papers  of  general 
circulation  in  such  city,  or  city  and  county,  for  at 
least  twenty  days,  and  publication  shall  be  com- 
menced within  twenty  days  after  the  completion  of 
the  charter;  and  within  not  less  than  thirty  days 
after  the  completion  of  such  publication  it  shall  be 
submitted  bj-  the  legislative  authority  of  said  city, 
or  city  and  county,  to  the  qualified  electors  of  said 
city,  or  city  and  county,  at  a  general  or  special 
election,  and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall  there- 
after be  submitted  to  the  legislature  for  its  approval 
or  rejection  as  a  whole,  without  power  of  altera- 
tion or  amendment,  and  if  approved  by  a  majority 
vote  of  the  members  elected  to  each  house  it  shall 
})ecorae  the  charter  of  such  city,  or  if  such  city  be 
consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  la^  \»\^^y^o\^ 
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and  shall  supersede  any  existiDg  charter  and   all 
amendments  thereof,  and  all  special  laws  inconsis- 
tent with  such  charter.    A  copy  of  such  charter, 
certified  by  the  mayor,   or  other  chief  executive 
officer,  and  authenticated  by  the  seal  of  such  city, 
or-city  and  county,  setting  forth  the  submission  of 
such  charter  to  the  electors,  and  its  ratification  by 
them,  shall  be  made  in  duplicate,   and  deposited, 
one  in  the  office  of  the  secretary  of  state,  and   the 
other,  after  being  recorded  in  the  office  of  recorder 
of  deeds  of  the  county,  or  city  and  county,  among 
the  archives  of  the  city,  or  city  and  county;  and 
thereafter   all    courts   shall  take   judicial    notice 
thereof.     The  charter  so  ratified  may  be  amended, 
at  intervals  of  not  less  than  two  years,  by  proposals 
therefor,  submitted  by  the  legislative  authority  of 
the  city,  or  city  and  county,  to  the  qualified  electors 
thereof,   at  a  general  or   special  election  held  at 
least  sixty  days  after  the  publication  of  such  pro- 
posals, and  ratified  by  at  least  three-fifths  of  the 
qualified  electors  voting  thereat,  and  approved   by 
the  legislature  as  herein  provided  for  the  approval 
of  the  charter.  In  submitting  any  such  charter,  or 
amendment    thereto,    any    alternative    article    or 
proposition  may  be  presented  for  the  choice  of  the 
voters,   and  may  be  voted  on  separately    without 
prejudice  to  others. 

[ORIGINAL  SECTION.] 

Section  8.    Any  city  containing  a  population 
of  more  than  one  hundred  thousand  inhabitants 
may  frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject  to  the  constitution  and 
laws  of  this   state,   by  causing  a  board  of  fifteen 
freeholders,  who  shall  have  been  for  at  least  five 
years  qualified    electors  thereof,  to  be  elected  by 
the  qualified  voters  of  such  city,  at  any  general  or 
special    election,    whose    dnty  it  shaft  1^,  within 
ninety  days  after  such  election,  to  prepare  and  pro- 
pose a  charter  for  such  cVVj'j  ,  75\i\Qi^  ^^-aiU.  be  signed 
in  duplicate  by  the  mem^Msr^ol  «>>\q)dl \kQ»it$i.^  w?k. 
majority  of  them,  and  reWxTne^^  o\^^  <iQ^^  •CaaY^Q^ 
^^   the  mayor,   or  other   chVei  ^^ecvxWxe.  o«^^x  ^ 
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such  city,  and  the  other  to  the  recorder  of  deeds  of 
the  county.     Such  proposed  charter  shall  then  be 
published  in  two  daily  papers  of  general  circulation 
hi  such  city  for  at  least  twenty  days,  and  within 
not  less  than  thirty  days  after  such  publication  it 
shall  be  submitted  to  the  qualified  electors  d  such 
city    at   a   general  or  special    election,  and   if    a 
majority  of  such  qualified  electors  voting  thereat 
shall    ratify   the  same,  it  shall  thereafter  be  sub- 
mitted to  the  legislature  for  its  approval  or  rejec- 
tion as  a  whole,  without  power  of  alteration    or 
amendment,  and  if  approved  by  a  majority  vote  of 
the  members  elected  to  each  house,  it  shall  become 
the  charter  of  such  city,  or  if  such  city  be  consoli- 
dated with  a  county,  then  of  such  city  and  county, 
and    shall   become  the  organic   law  thereof,  land 
supersede  any  existing  charter  and  all  amendments 
thereof,  and  all  special  laws  inconsistent  with  such 
charter.     A  copy  of  such  charter,  certified  by  the 
mayor,  or  chief  executive  officer,  and  authenticated 
by  the  seal  of  such  city,  setting  forth  the  submis- 
sion of  such  charter  to  the  electors,  and  its  ratifica- 
tion by   them,  shall  be  made  in  duplicate,  and  de- 
posited, one  in  the  office  of  the  secretary  of  state, 
the  other,  after  being  recorded   in  the  office  of  the 
recorder  of  deeds  of  the  county,  or  city  and  county, 
among  the   archives  of  the  city,  all  courts  shall 
take  judicial  notice  thereof.     The  charter  so  rati- 
fied may  be  amended  at  intervals  of  not  less  than 
two    years,    by    proposals    therefor  submitted  by 
legislative  authority  of  the  city,  to  the  qualified 
voters  thereof  at  a  general  or  special  election  held 
at    least    sixty  days  after  the  publication  of  such 
proposals,  and  ratified  by  at  least  f hree-fif ths  of  the 
qualified  electors  voting  thereat,  and   approved  by 
the  legislature  as  herein  provided  for  the  approval 
of  the  charter.    In  submitting  any  such  charter, 
or  amendment   thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  ol  Wife 
voters,  and  may  be  voted  on  separaWL^   m\»\^Qv>X» 
prejudice  to  others. 


\ 
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The  amendment  of  charter  in  this  section 
refers  to  amendments  made  by  and  at  the 
instance  of  the  officers  and  electors  of  the  city. 
It  is  also  provided  [Sec.  6.  Art.  XI]  that  all 
cities  shall  be  controlled  by  general  laws.  The 
act  of  March  19,  1889  [Stats,  p.  356],  to  pro- 
vide for  changing  the  boundaries  of  cities  and 
municipal  corporations,  and  to  exclude  terri- 
tory therefrom  is  a  general  law,  and  the 
changing  of  boundaries  by  excluding  certain 
territory  from  the  city  of  San  Diego  in  accord- 
ance with  this  act  is  not  such  an  amendment 
as  is  prohibited  within  two  years.  [People  v. 
City  of  Oakland,  92  Cal.  611,  distinguished.] 
People  V.  City  of  Coronado,  100  Cal.  671. 

A  charter  providing  for  adjustment  and  fix- 
ing anew  all  official  salaries  at  stated  periods 
by  council,  authorizes  the  council  to  reduce 
salaries,  and  such  action  by  the  council  is  not 
an  amendment  of  the  charter.  Coyne  v,  Ren- 
nie,  97  Cal.  590. 

A  city  may  provide  in  its  charter  for  assess- 
ing and  collecting  taxes   for   municipal   pur- 
poses, though  no  general  law  has  been  passed 
by  the   legistature  authorizing  such  charter 
provisions.     The  right  of  taxation    is   neces- 
sary for  exercise  of  municipal  powers,  and  it 
is   immaterial  that  such  a  charter  was    ap- 
proved by  legislature  by  resolution  instead  of 
by  bill — so  held  as  to  Los  Angeles  city  charter 
adopted  prior  to  amendment  of  1885.     [Art. 
XI,  Sec.  12;  Art.  Xlll^S^Q..  l.\  Security  Sav. 
Bank  and  T.  Co.  v.  liVv\lox\,  ^1  ^vx\.^\\. 
The  boundaries  oi  a  mvm\cA^^\  ^^x^ort'e^NCvsvv 
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contained  in  its  charter  are  the  extent  of  the 
territory  over  which  the  municipal  authority 
for  taxation  may  be  exercised.  A  new  char- 
ter prescribing  boundaries  different  from  those 
prescribed  in  a  former  charter  supersedes  the 
former,  and  detaches  from  the  city'territory 
included  in  the  former  and  not  included  in 
the  latter  charter.  Questions  that  have  arisen 
in  some  cases  as  to  what  extent  and  for  what 
purpose  a  municipal  corporation  may  exer- 
cise authority  beyond  its  corporate  bounda- 
ries, as  to  abate  a  nuisance  or  obtain  water, 
etc.,  is  not  involved  in  this  case.  People  v. 
City  of  Oakland,  92  Cal.  611. 

The  legislature  is  not  synonymous  with  the 
law  making  power.  The  approval  of  the  char- 
ter of  Los  Angeles  city  by  resolution  of  both 
houses  of  the  legislature  was  sufficient  to  give 
it  validity  without  the  enactment  of  a  bill. 
Brooks  V.  Fischer,  79  Cal.  173. 

The  charters  of  the  city  of  Los  Angeles 
adopted  prior  to  1889,  are  controlled  by  gen- 
eral laws,  and  their  provisions  relative  to 
opening,  widening,  etc.,  of  streets,  must  be 
subject  to  the  act  of  1889  [Stats,  p.  70]  upon 
the  same  subject.  The  latter  act  does  not 
provide  for  taking  private  property  without 
due  process  of  law,  since  notice  of  every  ma- 
terial step  to  be  taken  either  against  the 
owner  of  the  land  to  be  taken  or  the  land  to 
be  assessed  must  be  given,  and  opportunity  to 
be  heard  is  given  at  every  step  of  l\\e pioe^^di- 
jng-s.  That  such  notice  may  be  given  \)y  ^O'^v 
j'ns^  nislead  of  personally^  does  not  xexvdex  V\v^ 
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proceedings  unconstitutional.  Citing  sections 
6, 13,  article  XL  Davies  v.  City  of  Los  Ange- 
les, 86  Cal.  37. 

The  act  of  March  3,  1883  [Stats,  p.  24]  is  a 
general  law  for  the  organization  of  municipal 
corporations,  but  it  is  permissive  and  nob 
mandatory,  and  does  not  belong  to  the  class 
of  general  laws  considered  in  the  case  of 
Thomason  v.  Ashworth,  73  Cal.  73.  The  city 
of  Stockton  having  been  organized  under  that 
act  as  a  city  of  the  fourth  class  would  be  gov- 
erned by  that  act  and  general  laws  applicable 
to  cities  of  its  class,  in  accordance  with  the 
provisions  of  section  6,  article  XI,  constitution, 
so  long  as  it  retained  the  charter  adopted 
under  that  act,  but  such  general  law  could 
not  deprive  the  city  of  the  constitutional  priv- 
ilege of  framing  a  charter  in  accordance  with 
section  8,  article  XI,  and  when  such  new  char- 
ter was  approved  by  the  legislature,  it  super- 
seded the  former  charter  adopted  in  pursu- 
ance with  the  provisions  of  the  act  of  1883. 
People  V.  Bagley,  85  Cal.  343. 

It  is  not  competent  for  the  legislature  to 
establish  police  courts  in  a  city  by  a  charter 
for  such  city,  which  charter  is  only  approved 
by  a  majority  of  the  members  elected  to  both 
houses.  Such  courts  can  only  be  established 
by  bill  enacted  and  approved  as  provided  in 
sections  15,  16,  article  IV.  People  v.  Toal,  85 
Cal.  333,  Beatty  C.  J.  dissenting.  Also  com- 
missioner^s  opiniorx,  23  Pac.  Rep.  203.     But 

see   section   8^   oi   ailid^  ^1^  ^'^^  IW.'^^avte 

SparkB,  120  Cal.  395, 
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It  is  held  that  a  municipal  charter' need 
not  be  passed  as  a  bill;  that  the  legislature  in 
approving  a  charter  does  not  enact  the  law, 
but  that  such  charter,  as  a  law,  is  enacted  by 
the  people  who  frame  it,  and  that  the  legisla- 
ture is  not  called  upon  to,  and  does  not,  in 
approving  the  charter,  determine  whether  the 
people  have  proceeded  regularly  in  framing 
and  adopting  it.  That  the  legislature  exer- 
ercises  the  same  power  as  the  governor  when 
a  bill  is  presented  to  him  which  has  been 
passed  by  the  legislature,  of  approval  or  rejec- 
tion, and  it  is  for  the  courts  to  determine 
whether  the  steps  precedent  to  its  adoption 
have  been  regularly  pursued.  The  constitu- 
tion is  mandatory  as  to  these  precedent  steps, 
and  the  mode  is  the  measure  of  power.  People 
V,  Gunn,  85  Cal.  238. 

The  term  city  includes  a  city  and  county 
government,  bo  held  with  reference  to  section 
1058,  Code  of  Civil  Procedure,  exempting  cities 
from  giving  undertakings  as  parties  to  civil 
actions,  approving  People  v,  Hoge,  55  Cal. 
612,  where  it  was  held  that  a  city  and  county 
could  frame  a  charter.  Morgan  v.  Menzies, 
60  Cal.  341, 

The  constitutional  provision  authorizing 
any  city  containing  a  population  of  more  than 
one  hundred  thousand  inhabitants  to  frame  a 
charter  is  self-acting.     People  v,  Hoge,  supra. 

This  section  is  referred  to  in  Yarnell  v.  City 
of  Los  Angeles,  87  Cal.  603;  see  a\ao  "Peo^\<ft  -vi, 
Henshaw,  76  CaL  436,  and   Ex  parte  k\vXoM, 
S^  CaL  339,  343  as  to  effect  o!  Ihee^e  cYv^xV^t^  ^ 
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upon  former  charters  of  cities.  See  also  dis- 
senting opinion  of  McKinstry,  J.,  in  Thomason 
V.  Ash  worth,  73  Cal.  80.  All  the  other  decis- 
ions affecting  this  section  are  collected  under 
other  sections  of  this  article  from  1  to  13,  and 
are  referred  to  in  the  cases  here  collected. 

This  section  does  not  refer  to  consolidated 
city  and  county  governments,  but  to  counties 
as  distinguished  from  municipalities.  [People 
t7.  Hoge,  55  Cal.  612].  Kahn  v.  Sutro,  114 
Cal.  318.  See  notes  under  section  7  of  this 
article.  And  see  Hellman  t;.  Shoulters,  114 
Cal.  147,  where  th9  section  is  commented  on. 

This  provision  of  the  constitution  authoriz- 
ing the  framing  of  charters  is  self-executing. 
[People  V.  Hoge,  55  Cal.  612],  and  the  "special 
election"  therein  contemplated  for  submitting 
amendments  to  vote  of  the  people  is  a  special 
election  called  for  that  purpose.  All  elections 
are  either  general  or  special,  and  an  election 
for  filling  a  vacancy  in  office  under  section 
1043  of  the  Political  Code  is  not  the  only  kind 
of  "special"  election.  People  v,  Davie,  114 
Cal.  363. 

The  charter  of  the  city  of  Los  Angeles  is  "a 
statute"  within  the  meaning  of  section  1622, 
Civil  Code,  and  is  the  organic  law  of  the  city. 
Its  provisions  relating  to  the  mode  of  execut- 
ing contracts  is  not  violative  of  general  law 
nor  of  the  constitution.  Frick  v.  City  of  Los 
Angeles,  115  Cal.  514. 

The  municipal  charter  of  Sacramento  is  not 

U2}Con8titutional  in  conferring  judicial  power 

upon  the  board  of  trustees  lo  Iry  a  municipal 
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officer  for  offenses  under  the  charter.  The 
removal  of  city  superintendent  of  streets  is 
purely  a  municipal  matter.  Croly  v.  City  of 
Sacramento,  119  Cal.  232. 

The  legislative  power  is  expressly  given  to 
frame  a  charter,  notwithstanding  the  compre- 
hensive language  in  which  it  is  elsewhere 
declared  that  the  legislative  power  is  vested  in 
the  legislature.  Croly  v.  City  of  Sacramento, 
119  Cal.  233. 

The  section  is  referred  to  in  People  v.  Hecht, 
105  Cal.  623,  upon  the  point  that  the  election 
of  two  ineligible  members  on  a  board  of  free- 
holders for  framing  a  city  charter  does  not  dis- 
qualify the  entire  board.  [Political  Code,  sec- 
tion 15.]  People  V.  Hecht,  105  Cal.  625-627. 
As  to  a  disqualified  member  of  a  grand  jury, 
see  People  i;.  Simmons,  119  Cal.  3. 

Section  8^.  It  shall  be  competent,  in  all  char- 
ters framed  under  the  authority  given  by  section 
eight  of  article  eleven  of  this  constitution,  to  pro- 
vide, in  addition  to  those  provisions  allowable  by 
this  constitution  and  by  the  laws  of  the  state,  as 
follows: 

1.  For  the  constitution,  regulation,  government, 
and  jurisdiction  of  police  courts,  and  for  the  manner 
in  which,  the  times  at  which,  and  the  terms  for 
which  the  judges  of  such  courts  shall  be  elected  or 
appointed,  and  for  the  compensation  of  said  judges 
and  of  their  clerks  and  attaches. 

2.  For  the  manner  in  which,  the  times  at  which, 
and  the  terms  for  which  the  members  of  boards  of 
education  shall  be  elected  or  appointed,  and  the 
number  which  shall  constitute  any  one  of  such 
boards. 

3.  For  the  manner  in  which,  the  times  at  which, 
and  the  terms  for  which  the  members  ol  MVi^'Xk^^x^^ 
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of  police  commissioners  shall  be  elected  or  appointed ; 
and  for  the  constitution,  regulation,  compensation, 
and  government  of  such  boards,  and  of  the  munici- 
pal police  force. 

4.  For  the  manner  in  which,  the  times  at  which, 
and  the  terms  for  which  the  members  of  all  board  s 
of  election  shall  be  elected  or  appointed,  and  for 
the  constitution,  regulation,  compensation,  and 
government  of  such  boards,  and  of  their  clerks  and 
attaches;  and  for  all  expenses  incident  to  the  hold- 
ing of  any  election. 

Where  a  city  and  county  government  has  been 
merged  and  consolidated  into  one  municipal  gov- 
ernment, it  shall  also  be  competent  m  any  charter 
framed  under  said  section  eight  of  said  article  eleven, 
to  provide  for  the  manner  in  which,  the  times  at 
which,  and  the  terms  for  which  the  several  county 
oflBlcers  shall  be  elected  or  appointed;  for  their  com- 
pensation, and  for  the  number  of  deputies  that  each 
shall  have,  and  for  the  compensation  payable  to 
each  of  such  deputies.  [Ratified  at  election  held  Nov. 
3,  1896,] 

The  constitution  may  provide  any  conven- 
ient mode  for  enacting  laws.  Charters  adopted 
by  authority  of  the  constitution  are  laws.  It 
is  not  made  a  law  by  the  people  of  the  muni- 
cipality, but  is  only  proposed  by  them.  This 
mode  for  establishing  courts  by  freeholders' 
charters  must  be  held  an  exception  to  the  gen- 
eral rule,  but  such  courts  could  not  be  so 
established  by  a  charter  adopted  prior  to  this 
amendment.     Ex  parte  Sparks,  120  Cal.  399. 

Section  9.    The  compensation  of  any  county, 

city,  town,  or  municipal  officer  shall  not  be  increased 

3/ier  bis  election  or  during  his  term  of  office;  nor 

sliaJI  the  term  of  any  sucla.  o^eet  \i^  ^TL^nded 

bevond    the  period  for  wYiicVi  \ie  Va  ^\^\«s^  ot  ^'^- 

pomted. 
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A  district  attorney  elected  prior  to  the 
county  government  act  of  1891  [Stats,  p.  295], 
is  not  entitled  to  have  the  salary  of  a  deputy 
paid  by  the  countv.  Welsh  v.  Bramlett,  98 
Cal.  219. 

Official  salary  may  be  reduced  by  city  coun- 
cil where  the  charter  provides  that  council 
shall  at  stated  periods  readjust  and  fix  anew 
all  official  salaries.  Election  is  not  contract- 
ual.    Coyne  v,  Rennie,  97  Cal.  590. 

A  county  clerk  elected  after  the  amendment 
to  county  government  act  [Stats.  1887,  p.  207], 
authorizing  supervisors  to  allow  deputies,  and 
for  such  officers  to  be  paid  from  the  county 
fund,  is  not  entitled  to  have  such  a  deputy  so 
paid.  This  provision  is  contrary  to  constitu- 
tion, article  XI,  section  9,  and  is  not  uniform 
in  operation  [article  I,  section  11],  and  is  an 
attempt  to  vest  legislative  function  in  super- 
visors. [Article  XI,  section  5.]  Doughertys. 
Austin,  94  Cal.  601,626;  McFarland  and  Pat- 
erson,  JJ.,  dissenting. 

The  words  "compensation"  and  "salary"  are 
used  synonymously  in  the  constitution  and 
county  government  act.  It  is  the  compensa- 
tion or  salary  for  services  rendered,  and  not 
expenses  of  the  office,  which  the  constitution 
provides  shall  not  be  raised.  The  allowance 
to  superintendent  of  public  instruction,  of  his 
actual  and  necessary  traveling  expenses,  not 
exceeding  ten  dollars  per  district  per  annum^ 
provided  for  by  section  1552,PoV\\.\c«\Co^^^^"^ 
amended  in  March,  1889,  is  not  an  \TiCX^^"a^  ^^ 
tlie  salary  of  the  oflSce  of  BupexinleiidLexiX.  ^^^ 
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viously  elected  and  then  in  office.  Similar 
provisions  are  cited  with  reference  to  expenses 
of  justices  of  Supreme  Court  and  judges  of 
Superior  Court  in  holding  courts  at  different 
places.     Kirkwood  v,  Soto,  87  Cal.  393. 

The  amendment  to  section  274,  Code  of  Civil 
Procedure,  of  March  21,  1885  [Stats,  p.  218], 
is  unconstitutional  in  delegating  to  the  judge 
of  Superior  Court  power  to  fix  the  salary  to  be 
paid  shorthand  reporters,  and  had  not  the 
force  to  repeal  the  former  provision  requiring 
fees  of  reporters  to  be  fixed  by  the  judge,  not 
exceeding  a  certain  sum  per  day,  and  certain 
rate  for  transcribing.  [Smith  v.  Strother,  ap- 
proved.]    McAllister  v.  Hamlin,  83  Cal.  362. 

Under  county  government  act,  March  14, 
1883  [Stats,  p.  299],  and  the  constitution,  the 
salary  of  on  appointee  to  fill  vacancy  in  office 
of  superintendent  of  schools  must  remain  the 
same  as  that  of  the  incumbent  before  the  va- 
cancy occurred,  artd  the  provision  of  said  act 
increasing  the  salary  could  not  take  effect 
until  the  expiration  of  the  full  term.  Larew 
V.  Newman,  81  Cal.  588. 

The  act  of  1880  [Stats,  p.  78],  amending 
section  110,  Code  of  Civil  Procedure,  relating 
to  term  of  office  of  justices  of  the  peace  is  con- 
stitutional, and  it  was  necessary  to  elect  said 
officers  at  the  election  of  that  year.  Bailey  v. 
Supervisors,  66  Cal.  10. 

The  city  of  Stockton  adopted  a  new  charter 
under  and  in  pursuance  wilYi  ^feCi\.\ow  8^  article 
■^I  as  amended y  which  cTaailei  ^«u^  «.^^xq»n^^ 
March  2,  1889  [Stats,  p.  576A^axvdL>o^V>wbV«t\aA 
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of  this  charter  the  police  court  under  the  old 
charter  and  the  court  of  the  city  justice  of  the 
peace  were  piactically  consolidated.  It  did 
not  abolish  the  court  of  the  justice  of  the  peace, 
but  added  to  it  the  duties  theretofore  per- 
formed by  the  police  court.  Held,  the  person 
holding  the  office  of  justice  of  the  peace  and 
performing  these  duties  was  not  entitled  to  a 
salary  for  each,  but  was  entitled  to  the  salary 
provided  for  the  office  of  justice  of  the  peace. 
The  salary  could  not  be  increased  even  by  the 
legislature  during  his  term  of  office  nor  by 
local  or  special  law  at  any  time.  Milner  v. 
Reibenstein,  85  Cal.  598. 

This  section  is  not  violated  by  an  ordinance 
of  the  supervisors  passed  in  pursuance  of  sub- 
division 14  of  section  183  of  the  county  gov- 
ernment act  of  1891  [Stats,  p.  377],  which 
fixes  a  salary  of  constable  at  less  than  the 
compensation  formerly  received  by  that  offi- 
cer, although  the  act  by  which  the  legislature 
attempted  to  vest  the  supervisors  with  power 
to  regulate  such  compensation  is  void  by  rea- 
son of  section  5  of  article  XI,  constitution. 
People  V,  Johnson,  95  Cal.  471. 

As   to  extension  of  term  of  office,  this   sec- 
tion is  referred    to    in    concurring  opinion  of 
Thornton,  J.,  in  Rosborough  v,  Boardman,  67 
Cal.  119,    and    of  McKee,  J.,  in  Treadwell  v. 
Yolo  Co.,  62  Cal.  566,  and  in  dissenting  opin- 
ion of  McKinstry,  J.,   in  Donahue  i),  Gi%\v^\£i^ 
Bl  Cal.  277.     Also  see  Darcy  v.  "Ma-jot  ol  ^^xv 
Jose,  104  Cal.  644,    noted    under  a\3L\)dL\V\iviXi. 
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29,  section  25,   article  IV,  ante,,  and    Hall  v. 
McGettigan,  114  Cal.  123. 

The  provisions  of  section  173  of  the  county 
government  act  of  1893  [Stats,  pp.  415,  416], 
empowering  certain  county  officers  in  counties 
of  the  eleventh  class  to  appoint  a  specified 
number  of  deputies  whose  salaries  were  fixed 
by  the  act  and  made  payable  out  of  the  county 
treasury,  are  not  unconstitutional.  Tulare 
County  V.  May,  118  Cal.  305. 

It  cannot  be  determined  in  advance  whether 
the  compensation  provided  for  supervisors  by 
the  county  government  act  of  189^  is  greater 
than  that  provided  by  the  act  in  force  at  the 
time  of  their  election.  If  it  is  greater  by  the 
latter  act,  then  the  act  is  unconstitutional. 
County  of  Tulare  v.  Jefferds,  118  Cal.  362. 

To  allow  extra  compensation  to  a  city  attor- 
ney who  receives  a  stated  salary,  for  services 
in  a  suit  against  the  city,  however  valuable 
his  services,  or  however  important  the  suit, 
would  be  to  allow  an  increase  of  salary,  and 
would  violate  this  section  of  the  constitution. 
Buck  V.  City  of  Eureka,  109  Cal.  508. 

Section  10.  No  county,  city,  town,  or  other 
public  or  municipal  corporation,  nor  the  inhabitants 
thereof,  nor  the  property  tberein,  shall  be  released 
or  discharged  from  its  or  their  proportionate  share 
of  taxes  to  be  levied  for  state  purposes,  nor  shall 
commutation  for  such  taxes  be  authorized  in  any 
form  whatsoever. 

Cities  and  towns  are  nol  Wife  owl-^  municipal 
corporations  that  may  be  ciea.Vfedi\ii  \!tife\^^v 
Jature,  and  the  piovisioxxB  (iouU\tv^^Vci^'^=^^- 
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vigion  6  of  this  article  are  not  controlling  in 
the  organization  of  other  municipal  corpora- 
tions. While  the  constitution  has  carefully 
provided  for  incorporation  end  classification 
of  cities  and  towns,  it  makes  no  similar  pro- 
vision for  other  municipal  corporations.  There 
is  no  limitation  upon  the  power  of  the  legis- 
lature to  authorize  the  formation  of -euch  cor- 
porations for  any  public  purpose  whatever. 
In  re  Madera  Irrigation  Dist.,  92  Cal.  296, 319. 
This  section  is  referred  to  in  dissenting  opin- 
ion of  McKinstry,  J.,  in  Donahue  v.  Graham, 
61  Cal.  277. 

Section  11.  Any  county,  city,  town,  or  town- 
ship may  make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws. 

The  act  of  March  9,  1885  [Stats,  p.  45],  to 
regulate  the  height  of  division  fences  or  parti- 
tion walls  in  cities  and  towns  construed  as  con- 
stitutional as  to  walls  or  fences  on  the  division 
line,  but  that  an  owner  has  the  right  to  secure 
the  seclusion  of  his  own  premises  by  erecting 
fences  or  structures  on  his  own  land,  even 
though  they  may  exclude  light  or  air  from 
adjoining  premises,  and  in  so  far  as  the  act 
purports  to  prohibit  such  structures,  it  would 
be  held  unconstitutional.  Western  G.  &  M. 
Co.  V,  Knickerbocker,  103  Cal.  111. 

A  general  law   authorizing  organization    of 
sanitary  districts,    construed   not  to  me\xi&.% 
cities  and   towns.     Woodward 'u.¥im\.N^^^» 
I?jst,  99  Cal.  554,     Approved,    lu  re  ^^di^^^ 
Irr.  Dist,  92  Cal  296. 
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A  city  ordinance  in  effect  prohibiting  sale 
of  liquors,  etc ,  in  any  place  where  females 
are  permitted  to  wait  or  attend  upon  men,  or 
in  any  dance  cellar,  etc.,  is  a  constitutional 
exercise  of  power  of  police  regulation,  and  is 
not  in  conflict  wilh  section  18  of  article  XX. 
Ex  parte  Hayes,  98  Cal.  565, 

An  ordinance  of  the  city  and  county  pro- 
hibiting the  employment  of  females  in  places 
where  liquors  are  sold  and  prohibiting  females 
from  serving  in  such  places,  the  occupation 
not  being,  except  by  said  ordinance  and  sec- 
tion 306,  Penal  Code,  unlawful,  is  unconstitu- 
tional, as  discriminating  against  persons  on 
account  of  sex  [Sec.  18,  Art.  XX],  and  cannot 
be  sustained  as  a  reasonable  exercise  of  police 
regulation.     Ex  parte  Maguire,  57  Cal.  604. 

Unusual  restrictions  upon  lawful  business 
may  be  an  arbitrary  exercise  of  police  power 
and  void.  So  held  with  reference  to  ordinance 
of  supervisors  requiring  insane  asylum,  inebri- 
ate home,  etc.,  to  be  fireproof,  enclosed  by 
wall,  etc.     Ex  parte  Whitwell,  98  Cal.  73. 

The  laundry  ordinance,  requiring  written 
consent  of  majority  of  property  owners  of  the 
block  and  of  the  four  blocks  immediately  sur- 
rounding that  whereon  it  is  proposed  to  con- 
duct the  business,  without  reference  to  manner 
of  conducting  the  business,  is  not  a  reasonable 
police  regulation.  Ex  parte  Sing  Lee,  96  Cal. 
354. 

The  brick  building  laundry  ordinance  of  San 
Prancisco  was  not  unconstitutional.     Matter 
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of  Yick  Wo,  68  Cal.  294.  See  also  Ex  parte 
Moynier,  65  Cal.  33. 

The  delegation  of  power  to  cities  and  coun- 
ties to  make  and  enforce  local  police  and 
sanitary  regulations  is  authority  to  make 
only  such  as  are  useful  and  necessary  under 
their  respective  charters.  The  act  of  March 
28,  1878,  [Stats,  p.  685]  re-organizing  and 
regulating  fire  department  in  San  Francisco, 
was  part  of  the  charter  of  that  city  and 
county,  and  the  Barry  ordinance  of  March  16, 
1889,  was  unauthorized  and  invalid.  The 
fire  department  was  otie  of  the  branches  of 
the  municipal  government,  and  the  super- 
visors had  no  more  power  to  overthrow  it 
than  it  had  to  overthrow  the  supervisors. 
[People  v.  Perry,  79  Cal.  105,  distinguished.] 
People  V,  Wilshire,  96  Cal.  605. 

A  city  ordinance  may  provide  that  a  vio- 
lation thereof  should  be  punished  by  imprison- 
ment "for  ten  days,  and  by  fine  of  one  hun- 
dred and  fifty  dollars,"  and  that  in  default  of 
payment  of  the  fine,  defendant  shall  be 
imprisoned  "until  the  fine  be  satisfied,  in  the 
proportion  of  one  day  for  every  two  dollars  of 
the  fine  remaining  unpaid."  [Ex  parte  Rosen- 
heim, 83  Cal.  390,  distinguished.]  Ex  parte 
Green,  94  Cal.  391,  McFarland  and  Paterson, 
JJ.,  dissenting. 

An  ordinance  prohibiting  selling  pools  on 
horse  races  is  valid.  Any  practice  or  business 
the  tendency  of  which,  as  shown  by  experi- 
ence, is  to  weaken  or  corrupt  the  morals, 
encourage  idleness^  etc.,  is  a  legitimale  ^\x\)\^^V» 
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for  regulation  or  prohibition.  Ex  parte  Tuttle, 
91  Cal.  589. 

Each  municipality  has  the  right  to 
determine  what  police  regulations  it  will  pre- 
scribe, and  the  only  limitation  upon  the  exer- 
cise of  this  power  is,  that  such  regulations 
shall  not  be  in  conflict  with  the  constitution 
and  general  laws  of  the  state.  There  being 
no  general  law  prohibiting  the  carrying  of 
concealed  weapons,  an  ordinance  prohibiting 
it  is  within  the  police  power.  Ex  parte 
Cheuey,  90  Cal.  617. 

The  power  conferred  by  county  government 
act  to  supervisors  to  provide  for  destruction 
of  wild  animals,  etc.,  does  not  authorize  an 
ordinance  prescribing  a  penalty  upon  the 
owner  or  occupant  of  land  for  not  extermin- 
ating wild  animals.  An  ordinance  requiring 
owners  and  occupants  of  land  to  exterminate 
and  destroy  ground-squirrels  on  their  respec- 
tive lands,  and  thereafter  to  keep  said  lands 
free  and  clear  therefrom,  and  declaring  a 
violation  thereof  a  misdemeanor,  is  unreason- 
able and  burdensome,  and  is  not  within  either 
the  police,  sanitary  or  '*other"  regulations 
authorized  by  the  constitution.  Ex  parte 
Hodges,  87  Cal.  162. 

A  city  ordinance  is  valid  which  declares  an 
obstruction  on  streets  unlawful,  and  provides 
a  penalty  for  refusal  to  remove  it  upon  notice, 
the  penalty  not  being  different  in  character 
or  in  excess  of  that  prescribed  by  the  state 
law  which  declares  such  obstructions  a 
\       nujBance  and  a  misdemeanor.    Ex  parte  Tay- 
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lor,  87  Cal.  91;  Ex  parte  Rinaldo,  25  Pac. 
Rep.  260. 

There  is  no  general  law  of  the  state  prohib- 
iting visiting  a  place  where  a  gambling  game 
is  carried  on,  although  to  bet  at  such  games  is 
punishable  by  fine  not  exceeding  $500.00,  or 
imprisonment  not  exceeding  six  months. 
[Pen.  Code,  Sec.  330.]  An  ordinance  of  San 
Francisco  making  it  an  offense  to  become  a 
visitor  at  such  gambling  place,  and  imposing 
a  fine  not  exceeding  $1000.00,  or  imprison- 
ment not  exceeding  six  months,  and  not  less 
than  twenty  dollars  or  ten  days,  and  not  im- 
posing both  fine  and  imprisonment,  was  held 
not  in  contravention  of  general  law,  since  it 
does  not  appear  that  any  punishment  greater 
than  that  prescribed  by  the  general  law  has 
been  imposed.  Ex  parte  Boswell,  86  Cal.  232. 
[See  Sec.  330  as  amended  in  1891,  and  see 
also  Sec.  318,  Pen.  Code.] 

Section  4045  added  to  Political  Code  by  act 
of  March  13,  1883  [Stats,  p.  297],  requiring 
license  taxes  to  be  collected  as  provided  by 
other  provisions  of  the  code,  embracing  sec- 
tion 3360,  by  which  latter  section  it  was  re- 
quired that  actions  for  such  purpose  shall  be 
prosecuted  in  the  name  of  the  people  of  the 
state  of  California,  was  repealed  by  the  gen- 
eral law  known  as  the  county  government 
act,  passed  the  following  day.  [Stats.  1883, 
p.  299.]  [Approving  Ex  parte  Benjamin,  65 
Cal.  310,  and  County  of  Santa  Clara  v,  R.  R. 
Co.,  66  Cal.  642.]  And  the  action  to  recover 
such  tax  might  be  instituted  as  ptoVid^A.  \i^ 
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ordinance  of  superviBors,  in  the  name  of  the 
county.  Mendocino  County  v.  Bank  of  Mmi- 
docinOy  86  Cal.  265. 

But  where  a  county  ordinance  imposing 
license  tax  also  provides  that  action  to  recover 
the  same  shall  be  in  the  name  of  ''the  people/' 
an  action  cannot  be  maintained  in  name  of 
the  county  as  being  the  real  party  in  interest. 
The  failure  to  take  out  the  license  does  not 
make  defendant  liable  to  the  county  in  an 
action  of  debt.  When  a  right  or  obligation  is 
created  and  a  remedy  given  by  valid  statute 
or  ordinance,  the  remedy  so  provided  is  ex- 
clusive, and  it  is  only  where  the  right  exists 
at  common  law  that  the  statutory  remedy  can 
be  regarded  as  cumulative.  County  of  Mon- 
terey V.  Abbott,  77  Cal.  541. 

An  ordinance  of  San  Francisco  [No.  2162] 
regulating  the  granting  of  certificates  of  death 
and  permits  for  interments,  being  in  conflict 
with  provisions  of  Political  Code,  sections 
3012,  3025,  3084,  and  Penal  Code,  377,  on 
same  subject,  is  unconstftutional  and  void, 
and  a  person  convicted  of  violation  of  such 
ordinance  will  be  discharged  on  habeas  corpus. 
Ex  parte  Keeney,  84  Cal.  304. 

The  ordinance  establishing  fire  limits  in 
San  Francisco  is  valid.  McClosky  v.  Kreling, 
76  Cal.  511. 

The  city  of  Eureka  has  power  to  pass  an 
ordinance  imposing  an  annual  license  tax  of 
two  hundred  dollars  upon  the  business  of 
selling  spirituous  liquors,  and   to  declare  a 
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violation  of  the  ordinance  a  misdemeanor. 
Ez  parte  McNally,  73  Cal.  632. 

An  ordinance  of  the  supervisors  of  Mono 
county  imposing  an  annual  license  of  fifty 
dollars  per  one  thousand  head  of  sheep,  upon 
the  business  of  herding,  grazing  and  pasturing 
sheep  in  thai  county,  and  declaring  a  viola- 
tion of  the  ordinance  a  misdemeanor  is  valid. 
Ex  parte  Mirande,  73  Cal.  366. 

A  municipal  corporation  has  no  authority 
to  pass  an  ordinance  punishing  precisely  the 
same  acts  which  are  punishable  under  the 
general  laws  of  the  state.  So  held  with  refer- 
ence to  opium  smoking.  In  re  Sic,  73  Cal.  142. 

A  city  ordinance  regulating  the  sale  of 
opium  is  within  the  police  and  sanitary  regu- 
lations delegated  to  cities.  Cities  may  impose 
penalties  in  addition  to  those  imposed  by 
state  laws.     Ex  parte  Hong  Shen^  98  Cal.  681. 

It  is  within  a  reasonable  exercise  of  the 
power  of  the  police  and  sanitary  regulations 
in  the  city  of  San  Francisco  to  prohibit  the 
keeping  of  more  than  two  cows  within  certain 
portions  of  the  city.  In  re  Linehan,  72  Cal. 
114. 

An  ordinance  prohibiting  the  alteration  or 
repair  of  wooden  buildings  within  certain 
designated  fire  limits  in  San  Francisco,  held 
a  proper  exercise  of  police  power.  Ex  parte 
Fiske,  72  Cal.  126. 

An  ordinance  of  the  board  of  supervisors  of 
Alameda  county  imposing  a  license  upon  the 
peddling,  vending,  etc.,  of  goods,  wares  and 
merchandise  other  than  the  manufactvxi^^  c^x 
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productions  of  this  state  is  declared  unconsti- 
tutional and  void,  as  a  regulation  of  com- 
merce, control  over  which  is  by  the  U.  S. 
constitution  vested  in  congress.  [Citing 
decisions  of  U.  S.  Supreme  court.]  Ex  parte 
Thomas,  71  Cal.  204. 

An  ordinance  of  the  city  of  Stockton  requir- 
ing an  applicant  for  saloon  license  to  present 
his  petition  accompanied  by  a  certificate 
of  five  respectable  citizens  of  the  neighborhood 
in  which  the  business  is  to  be  carried  on,  is 
not  unreasonable,  and  is  valid.  In  re  Bicker- 
staff,  70  Cal.  35. 

The  supervisors  have  power  to  pass  an 
ordinance  imposing  a  license  tax  upon  the 
business  of  selling  wines  and  liquors,  and  a 
person  carrying  on  such  business  in  a  city 
within  the  county  is  not  exempt  from  paying 
such  license  by  reason  of  his  having  paid  a 
license  tax  for  the  same  purpose  in  pursuance 
of  an  ordinance  of  the  city.  In  re  Lawrence, 
69  Cal.  608. 

The  constitution  did   not   abolish  the  mu- 
nicipalities  of  the  state,  nor   abrogate  their 
charters,  nor  change   the  powers  granted  by 
them,  except  where  they  may  have  been  en- 
larged or  contracted  by  its  provisions;  on  the 
contrary,  the  constitution  made  existing  mu- 
nicipalities more  independent  of  state  control, 
by  prohibiting   the   legislature  from  passing 
special   laws   imposing  taxes    for   municipal 
parpo8e8,  and  conferring  upon  existing  mu- 
nicipalities   power   to  makft  aivA.  «w^mvK«\Kt^ 
within  their  respective  \im\\.^,  «X\  «viOci\^"5\, 
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police,  sanitary  and  other  laws  as  are  not  in 
conflict  with  general  laws.  [Art.  XI,  Sec.  11.] 
The  city  of  Los  Angeles  had  power  under  its 
charter  in  1885,  to  pass  an  ordinance  impos- 
ing a  license  tax  upon  business  callings  [in- 
cluding places  where  liquors  are  retailed],  and 
to  declare  a  violation  of  the  ordinance  to  be  a 
misdemeanor.    In  re  Guerrero,  69  Cal,  88. 

Laundry  ordinance  of  San  Francisco,  pre- 
scribing manner  in  which  buildings  used  as 
laundries  shall  be  constructed,  is  a  reasonable 
exercise  of  power  to  impose  police  and  sanitary 
regulations.     Ex  parte  White,  67  Cal.  102. 

A  city  has  power  to  pass  an  ordinance  re- 
quiring a  license  to  be  obtained  by  every  per- 
son, who  at  a  fixed  place  of  business  sells  any 
goods,  wares  or  merchandise,  and  the  city  of 
Oakland  can  exercise  such  power  under  the 
act  of  April  24,  1862  [Stats,  p.  350]  amending 
its  charter.     Ex  parte  Mount,  66  Cal.  448. 

The  powers  for  police  regulations  given  by 
this  section  are  very  broad,  and  are  sufficient, 
to  authorize  a  city  ordinance  prohibiting  the 
depositing  of  rubbish,  garbage,  broken  ware, 
filth,  etc.,  upon  the  streets,  or  anywhere  ex- 
cept in  such  places  as  may  be  designated 
therefor  by  superintendent  of  streets.  Ex  parte 
Casinello,  62  Cal.  540. 

An   ordinance   passed   under   authority   of 
county   government  act  of   1883,  imposing  a 
license  tax  upon  the  business  oi  ^eVWu^Xxo^^^'^ 
js  constitatioDal,  per  Thornton  3 .     ^mOcl  crt^\- 
dinance  ia  alBo  authorized  by  BecUoTL  V^> ^^"^'^^ 
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cle  XI.  [Citing  In  re  Stuart,  61  Cal.  375.] 
Ex  parte  Wolters,  66  Cal.  269. 

Prior  to  constitution  of  1879,  municipal 
corporations  posBeBsed  only  such  powers  as 
were  expressly,  or  by  necessary  implication 
conferred  by  their  charters,  but  under  the 
present  provision  they  are  empowered  to  enact 
all  such  police,  sanitary  and  other  regulations 
as  are  not  in  conflict  with  general  laws.  A 
city  of  the  sixth  class  may  prohibit  the  sale 
of  intoxicating  liquors,  although  the  munici- 
pal corporation  act  of  1883  does  not  contain 
express  authority  to  do  so,  while  the  same  act 
does  confer  such  express  authority  upon  cities 
of  the  fourth  class.  Ex  parte  Campbell,  7  4 
Cal.  20.  And  so  with  regard  to  liquor  license 
in  San  Francisco.  The  constitution  itself 
confers  sufficient  authority.  In  re  Stuart,  61 
Cal.  374. 

As  to  whether  a  municipal  ordinance  is  un- 
reasonable, and  therefore  void,  the  rule  is,  that 
where  the  legislature  has  in  terms  conferred 
upon  a  municipal  corporation  the  power  to  pass 
an  ordinance  of  a  specified  and  defined  charac- 
ter, if  the  power  thus  conferred  is  not  in  conflict 
with  the  constitution,  an  ordinance  pursuant 
thereto  cannot  be  impeached  as  invalid  be- 
cause it  would  have  been  considered  unreason- 
bale  if  it  had  been  passed  under  the  incidental 
powers  of  the  corporation,  or  under  a  grant  of 
power  general  in  its  nature.  What  the  legis- 
lature  distinctly  says  may  be  done  cannot  be 
set  aside  by  the  coutta  Xiecaw^^  V)ev%l  ts^vj 
deem  it  unreasonable  ox  agam^X.^^^'^^'^'^^^ 
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Where  the  power  to  legislate  on  a  given  sub- 
ject is  conferred  and  the  mode  of  its  exercise 
is  not  prescribed,  then  the  ordinance  passed 
must  be  a  reasonable  exercise  of  the  power. 
Ex  paHe  Chin  Yan,  60  Cal.  78. 

An  ordinance  adopted  by  supervisors  of 
San  Bernardino  imposing  a  license  tax  of 
twenty-five  dollars  per  month  upon  the  busi- 
ness of  selling  liquors,  is  not  unreasonable, 
oppressive,  or  in  restraint  of  trade.  Ex  parte 
lienninger,  64  Cal.  291. 

The  power  given  a  municipality  to  pass 
local  laws  and  regulations  carries  the  power 
to  amend  a  former  existing  regulation  upon 
the  same  subject;  and  an  ordinance  of  the 
city  of  San  Francisco  may  be  valid  which 
conflicts  with  a  former  legislative  act  which 
related  exclusively  to  San  Francisco,  upon  the 
subject  of  retail  liquor  licenses  therein.  An 
ordinance  prohibiting  the  granting  of  a  license 
to  persons  who  had  been  guilty  of  a  felony  or 
of  employing  female  waitresses  in  a  saloon  or 
dance  cellar,  is  not  ex  post  facto;  it  does  not 
convict  of  any  crime,  but  simply  furnishes  a 
standard  applicable  to  all  persons  as  to  their 
fitness.  Foster  v.  Police  Commissioners,  102 
Cal.  490. 

A  county  has  no  authority  to  demand  a 
license  tax  except  from  those  persons  who  en- 
gage in  carrying  on  some  business.  A  single 
act  does  not  constitute  a  business,  and  where 
the  ordinance  is  not  directed  at  lYie\iW^\ti«es^ 
there  J8  no  authority  to  commence  ^.Xi  ^eM\w\ 
to  recover  such  iicense   tax.     PtoVvsvow^  \^x 
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collection  oi  taxes  are  in  invitum.  Any  at* 
tempt  on  the  part  of  the  state,  or  of  a  county 
as  a  subdivision  of  the  state,  to  take  the  prop- 
erty of  an  individual  for  public  purposes  by 
way  of  taxation,  must  find  express  statutory 
warrant,  and  all  laws  having  this  object  are 
to  be  strictly  construed  in  favor  of  the  indi- 
vidual as  against  the  state.  Whether  his 
property  is  to  be  taken  by  seizure  or  suit,  the 
rule  is  the  same.  Merced  County  v.  Helm, 
102  Cal.  163. 

Where  the  ordinance  is  not  directed  at  the 
^'business"  of  selling,  etc.,  but  is  directed  at 
any  act  of  selling  liquors,  one  who  fails  or 
refuses  to  take  out  a  license  for  such  act  can- 
not lawfully  be  arrested  upon  a  penal  charge 
of  carrying  on  the  business  of  selling  without 
a  license,  and  should  be  discharged  on  habeas 
corpus.  Ex  parte  Mason,  102  Caf.  172.  The 
ordinances  in  the  above  cases  are  referred  to 
and  distinguished  in  Ex  parte  Mansfield,  106 
Cal.  401,  where  an  ordinance  reading:  "Every 
person  who  in  any  saloon,  bar,  inn,  tavern, 
hotel,  tippling  place,  or  other  public  place, 
sells  or  gives  away  *  *  *  liquors 
or  wines  in  less  quantities  than  one  quart, 
must  obtain  a  license,"  etc.,  was  sustained. 
In  Ex  parte  Suebe,  116  Cal.  630,  the  fore- 
going cases  are  again  commented  upon 
and  it  is  said  that  the  rule  applied  in  the  case 
of  Merced  County  v.  Helm  went  to  the  ex- 
treme  verge  of  strictness,  "and  the  court  has 
been  disposed  to  limit  talYiW  Wi^xi  «iAfc\A  \\.% 
application/'  and  it  was  YieVA  \J[i«.\.\Xx^^TQ^^ss^wv 
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of  the  ordinance  then  under  conBideration 
requiring  that  ''every  person  who  sells  spiritu- 
ous, malt,  or  fermented  liquors  or  wines  in 
quantities  less  than  one  quart  must  obtain  a 
license,"  etc.,  was  not  to  be  construed  by  itself 
and  that  the  whole  ordinance  being  construed 
together  was  not  subject  to  the  criticism  con- 
tained in  the  case  of  Merced  County  v.  Helm. 

The  act  of  March  9,  1885  [Stats,  p.  46], 
regulating  height  of  division  fences  (on  the 
division  line)  in  cities  is  not  unconstitutional. 
The  doctrine  that  an  adjoining  proprietor  of 
land  may  by  user  acquire  an  easement  over 
adjoining  land  for  light  and  air  does  not  pre- 
vail in  this  country.  It  is  not  competent  for 
the  legislature  to  vest  in  an  adjoining  propri- 
etor the  power  to  prevent  his  neighbor  from 
building  on  his  own  land  such  structures  as 
he  pleases,  provided  it  is  not  a  nuisance,  and 
it  is  not  a  nuisance  merely  because  it  obstructs 
the  passage  of  light  or  air.  Western  etc.  Co. 
V.  Knickerbocker,  103  Cal.  113. 

This  section  confers  the  power  to  make  these 
regulations  upon  cities  as  well  as  upon  coun- 
ties, the  only  limitation  upon  the  power  being 
that  the  regulations  shall  not  be  in  conflict 
with  general  laws.  Where  the  constitution 
grants  legislative  power  to  municipal  corpora- 
tions the  source  of  the  power  is  the  same  as  is 
that  exercised  by  the  legislature,  and  an  or- 
dinance within  the  legislative  power  of  the 
municipal  corporation  is  to  be  conaltvx^A.  m\N\ 
the  same  effect  as  it  it  had  been  ado^\»edi  Vi'S 
the  legislatare.     An    ordinance    p^t^wdi  \i^  «- 
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municipality  whose  territory  is  included 
within  a  conniy  will,  as  to  such  city,  super- 
sede an  ordinance  of  the  county  upon  the 
same  subject.    Ex  parte  Roach,  104  Cal.  274. 

The  "regulations'^  which  the  supervisors 
are  authorized  to  make  are  rules  of  conduct  to 
be  observed  by  the  citizens,  and  cannot  be 
construed  to  include  the  purchase  of  real 
estate.  [Site  for  a  small-pox  hospital.]  Von 
Schmidt  v.  Widber,  105  Cal.  161. 

By  this  constitutional  provision  and  by  its 
charter,  the  city  of  Los  Angeles  was  author- 
ized to  exercise  the  police  power  of  the  state 
for  local  purposes,  and  the  corporate  authori- 
ties could  exercise  this  authority  in  improve- 
ment of  the  banks  and  channel  of  Los  Angeles 
river,  as  they  might  in  the  exercise  of  a  sound 
discretion,  deem  most  advantageous  to  the 
city  and  its  inhabitants.  De  Baker  v.  Rail- 
way Co.,  106  Cal.  283. 

The  limiting  or  regulating  the  use  of  steam 
carpet  cleaning  machines  is  within  the  scope 
of  the  power  of  police  and  sanitary  regula- 
tions conferred  upon  municipal  authorities. 
It  is  not  essential  to  the  right  to  exercise  this 
power  that  th3  matter  prohibited  would  con- 
stitute a  nuisance  per  se.  The  power  granted 
not  only  includes  nuisances,  but  also  extends 
to  everything  expedient  to  be  regulated  or 
prohibited  for  the  preservation  of  the  public 
health  or  general  welfare.  Ex  parte  Lacey, 
108  Cal  328, 
An  ordinance  of  San  "Fiaxvc^^co  ^\v\Oft.  ^\ji- 
bibited  the  further  putchase  oi  \o\»  V^t  \i\ms\ 
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within  the  municipality,  and  provided  for 
further  burials  within  the  city  to  be  made 
only  in  lots  theretofore  acquired  for  that  pur- 
pose, is  held  to  be  an  unreasonable  exercise  of 
the  ^'police  power."  It  is  suggested  that 
even  in  the  case  of  a  valid  ordinance  there 
would  be  no  complete  offense  short  of  an  act 
of  burial;  the  purchase  and  sale  of  a  lot  not 
being  in  the  nature  of  a  crime.  Ex  parte 
Bohen,  116  Cal.  372. 

Although  it  has  been  decided  in  County  of 
Los  Angeles  v.  Lopez,  104  Cal.  257,  and 
earlier  cases  that  the  supervisors  of  a  county 
have  no  power  to  create  the  oflBce  of  tax  col- 
lector, yet  such  board  has  power  to  order 
license  taxes  to  be  paid  to  a  county  officer 
(tax  collector)  having  authority  to  receive 
them.     Ventura  County  v.  Clay,   112  Cal.  66. 

A  city  ordinance  requiring  a  license  tax  of 
fifty  dollars  per  quarter  from  itinerant  ven- 
dors of  merchandise,  is  not  unreasonable  nor 
void  although  the  rate  is  greater  than  the 
license  required  of  those  who  vend  the  same 
lines  of  goods  at  fixed  places  of  business. 
License  taxes  may  lawfully  be  discriminat- 
ing. Ex  parte  Haskell,  112  Cal.  415.  See  notes 
under  section  1,  article  I,  and  Sec.  18,  Art.  XX. 

Section  12.    The     legislature   shall   have    no 
power  to  impose  taxes  upon  counties,  cities,  towns, 
or  other  public  or  municipal  corporations,  or  upon 
the  inhabitants    or  property  thereof,  for  county, 
city,      town,    or    other  municipal    purposes,   \i\jX» 
maj/  hy g^eneral  laws,  vest  in  the  corporate »Ai\j\ioA- 
ties  thereof  the  power  to  assess  and   coWeet.  \i«>xe& 
for  such  purpoaea. 
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Under  county  government  act  of  March  14, 
1883  [Stats,  p.  299]  a  county  could  by  ordi- 
nance of  supervisors  impose  a  license  tax 
upon  the  business  of  retailing  liquors  and 
create  the  office  of  license  tax  collector  and 
appoint  a  suitable  person  to  perform  the 
duties  of  such  office.  People  v.  Ferguson,  66 
Cal.  288,  McKee  J.,  dissenting. 

An  ordinance  of  supervisors  under  county 
government  act,  section  25,  subdivision  28, 
imposing  a  license  tax  on  the  business  of 
sheep  raising  is  valid.  Such  license  is  a  tax 
within  the  meaning  of  this  section.  [People 
V,  Martin,  60  Cal.  153.]  Such  license  tax 
shall  not  discriminate  between  citizens  of  the 
county  where  the  same  is  imposed  and  citi- 
zens of  another  county.  [Lassen  Co.  v.  Cone, 
72  Cal.  388,]  The  office  of  license  tax  col- 
lector may  not  be  created  by  supervisors. 
[People  V.  Ferguson,  65  Cal.  288,  criticised]; 
El  Dorado  County  v.  Meiss,  100  Cal.  268.  [See 
notes  section  5,  article  XL] 

The  legislature  may  approve  a  city  charter 
containing  provisions  for  assessing  and  col- 
lecting municipal  taxes  without  any  general 
law  conferring  power  of  taxation.  Taxation 
is  an  essential  attribute  of  municipal  corpora- 
tions. So  held  with  reference  to  a  charter 
"approved"  by  the  legislature  instead  of 
boing  enacted  by  bill.  The  power  to  tax  is 
further  implied  by  sections  13,  16,  18,  article 
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XI.     Security  Sav.  Bank  &  Trust  Co.  v.  Hin- 
ton,  97  Cal.  214. 

The  legislature  may  vest  in  irrigation  dis- 
tricts the  power  of  taxation,  by  general  laws, 
and  its  powers  of  creating  municipal  or  public 
corporations  are  not  confined  to  cities  and 
towns.  That  a  city  or  town  may  be  included 
within  the  boundaries  of  an  irrigation  district 
does  not  render  the  Wright  act  unconstitu- 
tional. The  power  of  the  legislature  over  the 
subject  of  taxation  is  unlimited  except  as  re- 
stricted by  the  constitution  and  extends  to 
providing  assessments  for  local  improvements 
upon  any  basis  of  apportionment  which  it 
may  select,  and  such  basis  does  not  depend 
upon  the  fact  of  any  special  local  benefit  to 
the  tax  payer.  If  it  appears  from  the  general 
scope  of  the  act  that  its  object  is  for  the  gen- 
eral benefit  of  the  public  and  the  means  to  be 
employed  are  of  a  public  character,  the  act 
will  be  upheld,  although  incidental  advan- 
tages will  accrue  to  individuals  beyond  those 
enjoyed  by  the  general  public.  In  re  Bonds 
of  Madera,  Ir.  Dist.,  92  Cal.  296.  [This  sec- 
tion is  also  referred  to  in  Board  of  Directors 
V.  Tregea,  88  Cal.  359.] 

The  power  of  a  school  district,  county,  or 
other  corporation  to  impose  any  tax  is  only 
that  which  is  granted  by  the  legislature,  and 
its  exercise  must  be  within  the  limits  and  in 
the  manner  so  conferred.  Hughes  v,  Ewing^ 
93  Cal.  418. 

The  act  of  March  20,  1891    \_8ta\.ft.  v.\Sa\ 
to  provide  for  establishing  high  soVxooV^/va  \tv- 
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valid  in  so  far  as  it  authorizes  the  county 
superintendent  of  schools  to  make  the  esti- 
mate for  the  tax,  leaving  the  amount  of  the 
tax  to  his  discretion  and  giving  no  discretion 
in  regard  thereto  to  the  supervisors.  McCabe 
V,  Carpenter,  102  Cal.  469,  approving 
Hughes  V.  Ewing,  supra. 

The  foundation  of  city  taxing  power  is 
found  in  section  12,  article  XI,  and  the  terms 
"assess"  and  "collect,"  include  "levying." 
City  of  San  Luis  Obispo  v,  Pettit,  87  Cal.  503. 

The  fact  that  a  banking  corporation,  on 
payment  of  valuable  consideration,  procured 
a  license  to  transact  business  under  act  1878, 
creating  a  board  of  bank  commissioners  [Stats, 
p.  740]  did  not  exempt  such  corporation  from 
payment  of  a  license  tax  prescribed  by  an 
ordinance  of  the  supervisors  of  the  county  in 
which  it  was  transacting  its  business.  The 
county  government  act  [Stats.  1883,  p.  299] 
authorized  the  supervisors  to  adopt  such  ordi- 
nance as  to  all  and  every  kind  of  business  not 
prohibited  by  law.  Mendocino  Countv  v. 
Bank,  86  Cal.  255. 

Following  decision   in  State  v.  S.  P.  R.   R. 
Co.,  127  U.  S.  1.    Held,  a  railroad  corporation 
having  been  invested  with   certain   franchises 
derived    from    the  government  of  the  United 
States,  in  connection  with  other  railroad   cor- 
porations, by  certain  acts  of  congress,  and  hav- 
ing accepted  all  the  terms  and  conditions  of 
said    acts   and   fully  complied  therewith,  the 
state  of  Califomm    can    wftWVvex    \.%>l^   ^'^^^^ 
destroy    nor  abridge  BUcYxlx^-xxOaV^^^Vj  ^^^v 


CITIES,  COUNTIBS  AND  TOWNS.    Art.  XI,  Sec.  IS  323 

ouB  burdens.  The  supervisors  of  a  county 
cannot  levy  or  collect,  for  municipal  purposes, 
a  license  tax  upon  such  railroad  for  the  priv- 
ilege of  conducting  its  business  within  the 
county.  The  power  to  tax  includes  the  power 
to  destroy  by  means  of  taxation,  and  no  agency 
of  the  state  can  exercise  such  power  as  against 
a  privilege  granted  by  the  United  States.  San 
Benito  County  v.  S.  P.  R.  R.  Co,,  77  CaL  518. 
In  effect  overruling  C.  P.  R.  R.  Co.  v.  State 
Board  of  Equalization,  60  Cal.  35;  Los  Angeles 
V.  S.  P.  R.  R.  Co.,  61  Cal.  59,  and  Santa  Clara 
County  V.  S.  P.  R.  R.  Co.,  66  Cal.  642,  con- 
cerning license  taxes  charged  by  municipal 
governments  against  railroad  and  transporta- 
tion companies. 

The  power  of  a  municipal  corporation  to 
levy  taxes  extends  to  all  the  territory 
embraced  within  its  limits,  though  all  of  said 
lands  were  not  embraced  within  the  lands  pat- 
ented to  the  city.  City  of  San  Diego  v,  Gran- 
niss,  77  Cal.  511. 

The  act  of  March  3,  1885  [Stats,  p.  13], 
imposing  a  license  tax  upon  foreign  insurance 
companies  doing  business  in  this  state,  to  be 
paid  into  the  treasury  of  the  county,  or  city 
and  county,  and  constitute  a  fireman's  relief 
fund,  subject  to  regulations  of  the  supervisors, 
is  an  attempt  to  impose  taxes  for  municipal 
purposes,  and  is  void.  City  and  County  of 
San  Francisco  v.  L.  &  L.  &  G.  Ins.  Co.,  74  Cal, 
113. 

Tlie  act  of  March  23,  1876    [Stals.  p-   ^^^A, 
providing  for  the  widening  of  DuponY.  ^U^^V^ 
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in  San  Francisco,  is  not  an  attempt  by  the 
state  to  exercise  the  power  of  assessment  for 
local  improvements  in  a  municipality.  Lent 
V.  Tiilson,  72  Cal.  404. 

An  ordinance  of  the  supervisors  of  Mono 
county  imposing  an  annual  license  at  the  rate 
of  fifty  dollars  per  thousand  head  of  sheep, 
upon  the  business  of  herding,  grazing  and  pas- 
turing sheep  in  that  county,  and  declaring  a 
violation  of  the  ordinance  to  be  a  misdemeanor, 
held  valid.     Ex  parte  Mirande,  73  Cal.  365. 

There  is  nothing  unreasonable  nor  unconsti- 
tutional in  an  ordinance  of  the  city  of  Modesto 
requiring  that  no  laundry  or  public  wash 
house,  where  articles  are  cleaned  or  washed 
for  hire,  shall  be  established  or  carried  on 
except  within  a  certain  specified  portion  of  the 
city.  [Following  Ex  parte  Moynier,  65  Cal. 
33.]    In  re  Hang  Kie,  69  Cal.  149. 

The  supervisors  of  a  county  have  power  to 
impose  a  license  tax  upon  the  business  of  sel- 
ling wines  and  liquors,  and  provide  for  its 
collection  by  the  appointment  of  a  suitable 
person,  such  as  the  tax  collector  of  the  county. 
In  re  Lawrence,  69  Cal.  608. 

A  municipality  may  enact  an  ordinance 
requiring  a  license  to  be  procured  by  every 
person  who,  at  a  fixed  place  of  business,  sells 
any  goods,  wares  or  merchandise,  and  pre- 
scribe a  penalty  for  a  refusal  to  comply  there- 
with.    Ex  parte  Mount,  66  Cal.  448. 

The  license  tax  provided  for  by  section  3360, 
Political  Code,  prior  to  fti^  ^t^^etA.  ^w^»M^^».- 
ti'on,    was   a    tax  wMcVi   \^  pto\i\!tA\ft^ Vj  ^r^- 
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tion  12,  article  XI,  and  said  section  of  the 
code  became  inoperative  by  reason  of  section 
1,  article  XXII.  The  license  referred  to  is  for 
the  purpose  of  conducting  the  business  of  sel- 
ling merchandise  at  a  fixed  place  of  business, 
and  is  a  tax  imposed  for  county  purposes. 
McKee  dissenting.  People  v,  Martin,  60  Cal. 
153. 

There  is  no  conceivable  reason  why  property 
that  has  escaped  taxation  one  year  should  not 
be  compelled  to  pay  the  tax  it  has  escaped ; 
and  section  3649,  Political  Code,  providing  for 
a  double  assessment,  upon  discovery  of  the 
escape,  is  not  unconstitutional.  Biddlb  v. 
Oake,  59  Cal.  94. 

The  provisions  of  act  of  April  23,  1880 
[Stats,  p.  389],  to  promote  drainage  is  uncon- 
stitutional, among  other  reasons,  because  it 
attempts  to  authorize  a  commission  to  levy 
local  taxes  for  a  private  purpose.  Such  a 
power  could  not  be  conferred  upon  a  munic- 
ipal corporation.  People  v.  Parks,  58  Cal. 
624.     [Doane  v.  Weil,  Id.  334.] 

A  municipal  tax  levied  upon  property  which 
was  included  by  the  act  of  March  13,  1876 
[Stats,  p.  251],  extending  the  limits  of  Santa 
Rosa,  is  valid,  and  may  be  collected,  although 
the  lands  so  embraced  and  taxed  is  used  for 
agricultural  purposes,  and  was  not  necessary 
for  any  city  purposes  when  the  city  limits 
were  extended  over  it.  City  of  Santa  Rosa  v. 
Coulter,  58  Cal.  537. 

An  aeeessment  made   by   the   cily    ol   \^<^«» 
Angeles    in    the   matter  of  widening  a^  ^U%«X»^ 
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which  assessment  was  invalid,  cannot  be  val- 
idated by  an  act  of  the  legislature,  nor  can  the 
legislature,  by  a  direct  act,  make  an  assess- 
ment within  an  incorporated  city.  Schumacher 
V.  Toberman,  56  Cal.  508. 

By  act  of  March  6,  1876  [Stats,  p.  140],  a 
special  act  in  relation  to  swamp  land  reclama- 
tion district  No.  118,  it  was  required  that  the 
trustees  should  make  up  a  sworn  statement  of 
the  cost  of  the  reclamation  work,  based  upon 
the  books  and  vouchers  thereof,  and  the  amount 
so  reported  should  be  assessed,  upon  the  lands. 
Heldf  this  was  an  attempt  by  the  legislature 
to  levy  an  assessment  for  purposes  of  taxation, 
and  was  unconstitutional.  People  v.  Houston, 
54  Cal.  536. 

The  act  of  March  19,  1878  [Stats,  p.  338],  to 
legalize  assessments  in  San  Francisco,  was  a 
special  law,  such  as  was  then  authorized,  and 
an  assessment  upon  the  capital,  or  capital 
stock  of  the  corporation,  in  accordance  with 
said  act,  is  held  valid,  at  least  upon  demurrer. 
San  Francisco  v,  S.  V.  W.  W.,  54  Cal.  571. 

A  city  ordinance  regulating  liquor  licenses, 
and  a  section  of  the  city  charter  giving  a  civil 
action  to  recover  the  amount  of  license  from 
those  required  by  any  ordinance  to  take  out  a 
license  and  pay  therefor,  are  not  in  conflict 
with  these  provisions  of  the  constitution.  City 
of  Sacramento  v.  Dillman,  102  Cal.  111. 

Whether  a  school  district  be  regarded  as  a 
public  corporation,  or  "wvth  reference  to  this 
section  is  to  be  deemed  a  -^suxX.  ol  >i)afc  ^^x«iV^ 
organization,  is  immatexiaX.  Ixx  ^VOaKt  Vvs^  ^SSqa 


CITIES,  COUNTIES  AND  TOWNS.    Art.  XI,  Seo.  18         SKI 

constitution  limits  the  power  of  the  legislature 
in  the  matter  of  imposing  taxes  upon  the  in- 
habitants or  property  within  it.  If  the  legis- 
lature cannot  impose  such  tax,  it  would  seem 
to  follow  that  it  cannot  prescribe  a  procedure 
through  which  a  tax  would  inevitably  result 
without  leaving  some  discretion  in  regard  to 
it  to  the  local  authorities.  McCabe  v.  Carpen- 
ter, 102  Cal.  471. 

A  municipal  corporation  cannot  impose  a 
license  tax  upon  railroads  engaged  in  inter- 
state commerce.  San  Bernardino  v.  S.  P.  Ry. 
Co.,  107  Cal.  626.  [See  notes  under  section, 
13  article  XI,  of  constitution  of  1849,  infra.} 

The  provision  of  the  act  of  March,  1895 
[Stats,  p.  267],  entitled  an  act  to  establish  fees 
of  county,  township  and  other  oflScers,  and  of 
jurors  and  witnesses,  violates  this  section  of 
the  constitution  in  requiring  the  tax  imposed 
on  estates  of  deceased  persons  (one  dollar  for 
each  additional  one  thousand  dollars  in  excess  . 
of  three  thousand  dollars  shown  by  the  inven- 
tory and  appraisement),  and  requiring  the 
same  to  be  paid  into  the  county  treasury  for 
county  purposes.     Fat  jo  v,  Pfister,  117  Cal.  86. 

See  notes  Sec.  1,  Art.  I,  and  Sec.  18,  Art.  XX. 

Section  13.  The  legislature  shall  not  delegate 
to  any  special  commission,  private  corporation, 
company,  association,  or  individual,  any  power  to 
make,  control,  appropriate,  supervise,  or  in  any 
way  interfere  with,  any  county,  city,  town,  or  mu- 
nicipal improvement,  money,  property,  or  «?L^qX^^ 
whether  heJd  in  trust  or  otherwise,  or  t.oleN'j  \»«*xjei& 

or  assessments,  or  perform  any  municipal  luiic\.Vo\x«» 
whatever.  * 
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A  general  law  authorizing  the  formation  of 
sanitary  districts  [Stats.  1891,  p.  223],  is  not 
in  conflict  with  this  section.  [Approving,  In 
re  Madera  Ir.  Dist.,  92  Cal.  296.]  Woodward 
t?.  Fruitvale  S.  Dist.,  99  Cal.  554. 

The  power  of  municipalities  to  levy  and 
collect  taxes  is  implied  as  a  necesary  attribute. 
Security  Sav.  Bank,  etc.,  t?.  Hinton,  97  Cal. 
214. 

The  provisions  of  the  charter  of  the  city  of 
Los  Angeles  (charter  of  1889),  directing  the 
council  to  appoint  as  depositary  of  the  public 
moneys  such  bank  as  oftered  highest  rate  of 
interest  therefor,  and  directing  the  city's  money 
to  be  deposited  with  such  bank,  is  void.  [Sec- 
tions 16, 17,  article  XI,  constitution.]  Yarnell 
17.  City  of  L.  A.,  87  Cal.  603. 

The  act  of  1889  [Stats,  p.  70],  relating  to 
opening,  widening,  etc.,  of  streets,  in  providing 
a  commission  for  assessing  value  of  property 
taken,  and  for  voluntary  conveyance  of  land 
taken  at  such  valuation,  if  the  amount  thus 
fixed  is  satisfactory  to  the  owner,  does  not  vest 
any  municipal  powers  in  the  commission.  The 
commissioners  act  as  mere  agents,  and  their 
proceedings  are  not  binding  or  effective  until 
acted  on  and  approved  by  the  city  council. 
Davies  v.  City  of  Los  Angeles,  86  Cal.  37. 

The  act  of  March  4,  1889  [Stats,  p.  56],  cre- 
ating a  police  relief  and  pension  fund  in  the 
several  cities  and   counties  of   the  state,  and 
providing  a  board  to  manage  the  same,  does 
not   create  a  special  comT£i\^i\wx»   ^^x^xiSfe  -^3, 
Meis,  80  CaL  266, 
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The  act  of  March  15, 1883  [Sec.  1388,  Penal 
Code],  providing  that  the  court  may  commit 
minors  convicted  of  misdemeanors  or  felonies 
to  the  custody  of  some  non-sectarian  charita- 
ble school,  conducted  for  the  purpose  of  re- 
claiming criminal  minors,  and  may  direct  the 
payment  to  such  institution  of  the  expenses  of 
such  minor  by  the  county  in  which  he  has 
beftn  convicted,  does  not  direct  any  absolute 
payment  from  a  county  treasury,  but  has 
vested  in  a  court,  in  the  exercise  of  a  wise  judi- 
cial discretion,  the  right  to  order  such  payment 
to  a  limited  extent,  and  such  provision  is  not 
unconstitutional.  Boys'  and  Girls'  Aid  Soci- 
ety V.  Reis,  71  Cal.  627. 

This  provision  of  the  constitution  is  pros- 
pective, and  applies  only  to  the  legislature 
created  by  this  constitution.  The  act  of  March 
25,  1872  [Stats,  p.  546],  creating  a  board  of 
commissioners  of  the  funded  debt  of  Sacra- 
mento, and  providing  that  the  trustees  in  lev- 
ying a  special  tax  should  be  governed  by  the 
written  request  of  the  commissioners,  etc.,  was 
not  affected  by  the  adoption  of  this  constitu- 
tion. Board  of  Commissioners  ?-.  Board  of 
Trustees,  etc.,  71  Cal.  310. 

The  legislature  has  power  to  vacate  streets 
in  a  city,  and  may  delegate  such  power  to  the 
municipality.     Brook  v.  Horton,  68  Cal.  554. 

The  act  of  April  3,  1876  [Stats,  p.  753],  pro- 
viding for  the  change  of  grade  of   portiorva  ol 
Montgomery  avenue  in  San  Francisco,  ^xxW^^x- 
jzed  the  appointment  by  the  county  co\rt\>  cA  vs. 
commission  to  be  composed  oi    tVixe^  A\wcv\.^x- 
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ested  freeholders  to  assess  benefits  and  dama- 
ges. Heldj  unnecessary  to  decide  whether  or 
not  the  provision  which  empowers  the  commis- 
sioners to  report  the  lots  they  may  find  to  be 
benefited,  is  a  grant  to  them  of  power  to  create 
an  assessment  district.  The  act  itself  is  im- 
practicable, as  every  freeholder  in  the  city  is 
interested  in  the  proceedings,  and  cannot 
therefore  be  disinterested.  Montgomery  Ave. 
case,  64  Cal.  579. 

The  act  of  April  3,  1876  [Stats,  p.  918],  to 
regulate  the  practice  of  medicine,  and  confer- 
ring certain  powers  upon  the  commission  to  be 
named  by  the  medical  societies,  is  not  uncon- 
stitutional.    Ex  parte  Frazer,  54  Cal.  94. 

A  municipal  corporation  cannot  impose  a 
license  tax  upon  a  railway  company  engaged 
in  interstate  commerce.  San  Bernardino  v.  S. 
P.  Ry.  Co.,  107  Cal.  526.  See  notes  under 
section  13,  article  XI,  constitution  of  1849, 
infra,  as  to  passenger  tax,  foreign  miners' 
license,  etc. 

Subdivision  41  of  section  25  of  the  county 
government  "act  of  1893  [Stats,  p.  359],  author- 
izing boards  of  supervisors  to  grant  licenses 
and  franchises  for  taking  tolls,  is  not  in  viola- 
tion of  section  13  of  article  XI  of  the  constitu- 
tion. [Distinguishing  Blood  v.  Woods,  95  Cal. 
78.]     BloDd  V.  McCarthy,  112  Cal.  564. 

On  the  reasoning  and  authority  of  Yarnell 
V.  City  of  Los  Angeles,  87  Cal.  603, it  is  decided 
that  SL  provision  in  a  bondi  ol  V\i^ e,\\.Y  rec\uiring 
i^emi-annual   inteteai  \,o  \i^  ^^^^  ^'^  ^'^^'^^ ^^ 
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New  York  City  is   unconstflutional.     City  of 
L.  A.  V.  Teed,  112  Cal.  323. 

Section  14.  No  state  office  shall  be  continued 
or  created  in  any  county,  city,  town,  or  other  mu- 
nicipality, for  the  inspection,  measurement,  or  grad- 
uation of  any  merchandise,  manufacture,  or  com- 
modity ;  but  such  county,  city,  town,  or  municipal 
ity  may,  when  authorized  by  general  law,  appoint 
such  officers. 

The  office  of  gas  inspector  created  by  sec- 
tions 343,  368,  369,  677  et  seq.,  Political  Code, 
was  abolished  by  this  section  of  the  constitu- 
tion.    Condict  V.  Police  Court,  59  Cal.  278. 

The  section  is  referred  to  in  People  v,  Hoge, 
55  Cal.  618,  and  People  v,  McFadden,  65  Cal. 
445,  in  construing  generally  the  provisions  of 
article  XI. 

Section  15.  Private  property  shall  not  be  taken 
or  sold  for  the  payment  of  the  corporate  debt  of 
any  political  or  municipal  corporation. 

Section  16.  All  moneys,  assessments,  and  taxes 
belonging  to  or  collected  for  the  use  of  any  county, 
city,  town,  or  other  public  or  municipal  corporation, 
coming  into  the  hands  of  any  officer  thereof,  shall 
immediately  be  deposited  with  the  treasurer,  or 
other  legal  depositary,  to  the  credit  of  such  city, 
town,  or  other  corporation  respectively,  for  the 
beaefit  of  the  funds  to  which  they  respectively 
belong. 

The  provisions  of  the  charter  of  the  city  of 
Los  Angeles  [charter  1889,  Sec.  44],  directing 
the  moneys  of   the  city  to  be  deposited  with 
such  bank  as  will  pay  the  higheal  i«A»^  oWtl- 
terest  thereon  and  making  8uc\i  baxik  Vcv^X^^^ 
of  the  treasurer  the   depoBitory    oi  \-\i^   ^^VJ 
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moneys,  are  void  [citing  sections  6,  8,  13, 17, 
article  XI,  constitution,  and  sections  424,  426 
Penal  Code].  Yarnell  v.  City  L.  A.,  87  Cal. 
603. 

That  there  may  be  other  public  corporations 
than  cities  and  towns,  see  In  re  Madera  Ir. 
Dist.  92  Cal.  319. 

The  amendment  of  county  government  act 
[Stats.  1889,  page  232]  providing  that  money 
collected  for  license  taxes,  under  ordinance  of 
supervisors,  within  incorporated  cities  or 
towns,  in  counties  of  twenty-seventh  class, 
shall  be  paid  into  the  treasury  of  such  city  or 
town  is  unconstitutional,  and  that  the  same 
must  be  paid  to  the  county  treasurer.  Be- 
sides, being  applicable  only  to  counties  of  one 
class,  it  is  local  and  special  legislation. 
County  of  San  Luis  Obispo  v.  Graves,  84 
Cal.  71. 

The  act  of  March  17,  1876  [Stats,  p.  325], 
requiring  money  collected  by  the  police 
judge's  court  of  San  Francisco  for  drunken- 
ness, to  be  paid  to  the  home  for  care  of  Ine- 
briates, was  not  repealed  by  act  of  March  5, 
1889  [Stats,  p.  62],  reorganizing  the  police 
court  and  repealing  all  inconsistent  acts. 
Home  for  Inebriates  v.  Reis,  95  Cal.  142. 

Fees  collected  by  county  clerk  from  litigants 
should  be  paid  into  the  county  treasury  to  the 
extent  of  fees   earned    [where   the  office  was 
salaried],  and   the   unearned   portion   of   de- 
posits belong  to  the  depo»\\,ot«».    No  part  of 
/Bucb  funds  were  requited  to  \i^  \.\SLtxv^v^  q.^«i  \si 
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a  Buccessor  in  office.     People  v,  Hamilton,  103 
Cal.  495. 

This  provision  relates  only  to  those  officers 
who  rightfully  or  officially  receive  money  for 
the  county.  It  is  no  part  of  the  duty  of  the  audi- 
tor to  receive  moneys  from  the  license  tax  collec* 
tor,  and  if  he  does  so  and  fails  to  account 
therefor  to  the  treasurer,  his  bondsmen  are  not 
made  liable  under  an  official  bond  conditioned 
for  the  faithful  performance  of  "all  official 
duties  required  of  him  by  law."  San  Luis 
Obispo  V.  Farnum,  108  Cal.  564. 

In  an  action  on  the  bond  of  a  citv  treasurer 
to  recover  money  lost,  it  is  a  legitimate  defense 
that  the  loss  occurred  by  robbery — that  the 
money  was  taken  from  the  treasurer  by  irre- 
sistible force  and  violence.  City  of  Healds- 
burg  V.  Mulligan,  113  Cal.  205. 

A  city  and  county  treasurer  cannot  be  re- 
quired to  retain  money  paid  "under  protest" 
on  the  part  of  the  person  paying  the  same  on 
a  street  assessment,  to  await  an  action  against 
the  city  to  recover  the  same  on  the  ground  of 
the  illegality  of  the  assessment;  nor  is  he  indi- 
vidually liable  for  having  immediately  paid 
the  same  into  the  treasury.  Phelan  v,  San 
Francisco,  120  Cal,  5. 

Section  17.  The  making  of  profit  out  of  county, 
city,  town  or  other  public  money,  or  using  the  same 
for  any  purpose  not  authorized  by  law,  by  any 
officer  having  the  possession  or  control  thereof, 
shall  be  a  felony,  and  shall  be  prosecuted  ft.iid  ^\iw- 
ished  as  prescribed  by  law. 

The  provisions  of  the  charter  oi  iVie  d\>^    o\ 
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Lo8  Angeles  requiring  the  funds  of  the  city  to 
be  deposited  with  the  bank  that  will  pay  the 
highest  interest  thereon,  and  making  such 
bank  the  depository  of  the  city,  are  in  viola- 
tion of  the  general  law  contained  in  sections 
242,  246,  Penal  Code,  and  in  violation  of 
sections  6,  8,  13,  16,  17,  article  XI,  and  section 
26,  article  IV  of  the  constitution.  Yarnell  v. 
City  of  Los  Angeles,  87  Cal.  608. 

Referred  to  in  Security  Savings  Bank,  etc. 
V.  Hinton,  97  Cal.  219,  to  the  effect  that  the 
power  of  taxation  is  assumed  by  sections  13  to 
18  of  this  article  to  exist  in  favor  of  mupici- 
palities,  however  chartered,  and  is  referred 
to  in  City  of  Healdsburg  v.  Mulligan,  113  Cal. 
205. 

Section  18.  No  county,  city,  town,  township, 
board  of  education,  or  school  district  shall  incur 
any  indebtedness  or  liability,  in  any  manner,  or  for 
any  purpose,  exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year  without  the  as- 
sent of  two-thirds  of  the  qualified  electors  thereof, 
voting  at  an  election  to  be  held  for  that  purpose,  nor 
unless,  before  or  at  the  time  of  incurring  such  in- 
debtedness, provision  shall  be  made  for  the  collec- 
tion of  an  annual  tax  sufficient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due,  and  also  pro- 
vision to  constitute  a  sinking  fund  for  the  payment 
of  the  principal  thereof  on  or  before  maturity, 
which  shall  not  exceed  forty  years  from  the  time 
of  contracting  the  same.  Any  indebtedness  or 
liability  incurred  contrary  to  this  provision  shall 
be  void.     [Ratification  declared  Dec.  30,  1892.] 

[An  amendment  to  this  sectiou  was  voted  on 
at  the  general  election  No'cember  8,18^S?^ 
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[ORIGINAL  SECTION.] 

Section  18.  No  county,  city,  town,  township, 
board  of  education,  or  school  district,  shall  incur 
any  indebtedness  or  liability  in  any  manner  or  for 
any  purpose,  exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year,  without  the 
assent  of  two-thirds  of  the  qualified  electors  thereof 
voting  at  an  election  to  be  held  for  that  purpose, 
nor  unless,  before  or  at  the  time  of  incurring  such 
indebtedness,  provision  shall  be  made  for  the  col- 
lection of  an  annual  tax  sufficient  to  pay  the  interest 
ou  such  indebtedness  as  it  falls  due,  and  also  to 
constitute  a  sinking  fund  for  the  payment  of  the 
principal  thereof  within  twenty  years  from  the  time 
of  contracting  the  same.  Any  indebtedness  or  lia- 
bility incurred  contrary  to  this  provision  shall  be 
void. 

The  act  of  March  18,  1889  [Stats,  p.  14], 
authorizing  cities  to  issue  bonds  for  public 
buildings,  is  a  general  law,  and  the  city  coun- 
cil of  Oakland  may  issue  bonds  to  erect  school 
buildings  although  its  charter  vests  the  gov- 
ernment of  the  school  department  in  a  board 
of  education  and  authorizes  the  board  to  build 
school  houses,  but  does  not  authorize  it  (the 
board)  to  contract  debts,  exceeding  in  any 
one  year  the  revenue  provided  for  that  year. 
Wetmore  v.  City  of  Oakland,  99  Gal.  146. 
.  The  salary  of  the  registrar  of  voters  for  San 
Francisco  was  fixed  by  an  act  of  the  legisla- 
ture, and  is  not  an  indebtedness  created  by 
the  city  and  need  not  necessarily  be  paid 
from  revenue  of  anv  particular  year.  Lewis 
V.  Widber,  99  Gal.  412. 

The  power  of  taxation  is  a  necessary  atltv- 
bute    of   municipalities,       SecuxVly    ^?k.V\tv^ 
BsnA',  etc.  v.  Hinton,  97  Cal.  214. 


336  CONSTITUTION  1879. 

Irrigation  districts  are  to  be  treated  as  a 
class  of  municipal  corporations,  but  f^uch  cor- 
porations are  not  of  the  cla^s  or  character 
enumerated  in  this  section  of  the  constitution, 
and  the  legislature  in  creating  them  is  not 
controlled  by  the  restrictions  of  this  section. 
It  is  not  required  that  assessments  levied  in 
the  form  of  taxes,  in  irrigation  districts, 
should  be  authorized  by  a  vote  of  two-thirds 
of  the  qualified  electors,  nor  that  their  indebt- 
edness of  any  year  shall  be  paid  from  the  rev- 
enue of  that  year.  Bonds  running  for  a  num- 
ber of  years  may  be  lawfully  issued  under  the 
Wright  act,  In  re  bonds  of  Madera  Irriga- 
tion District,  92  Cal.  296.  Same  case  on  re- 
hearing, Id.  p.  341. 

Section  77  of  the  county  government  act 
])roviding  that  claims  against  the  county  must 
be  paid  according  to  priority  of  presentment, 
must  be  construed  as  applying  to  bonds  of 
any  given  year.  The  income  and  revenue  of 
a  county  for  a  given  year  must  first  be  applied 
to  the  payment  of  indebtt^diiess  incurred  dur- 
ing that  year,  before  payment  of  any  indebt- 
edness incurred  during  a  ])receding  year  can 
be  paid  therefrom.  Shaw  r.  Statler,  74  Cal. 
258. 

The    constitution    does    not    prohibit    the 
auditor   of   the  city  and  county  of  San  Fran- 
cisco from  auditing  the  demands  for  salaries 
of  deputy  county  clerks,   notwithstanding  the 
aggregate  amount  oi  \.V\^  salaries  for  a  given 
year  would  exceed  iVi^  •d.\\\^wYvV\\m\V^Wi^  n^^ 
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supervisors  for  the  payment  of  such  salaries 
for  that  year.     Welch  v,  Strother,  74  Cal.  413. 

A  county  indebtedness  incurred  in  any 
given  fiscal  year  cannot  be  paid  out  of  the 
revenue  or  income  of  any  future  year.  [S  F. 
Gas  Co.  V,  Brickwedel,  62  Cal.  641,  infra.  Sec. 
86  Co.  Gov.  Act  1888,  Stats,  p.  311.]  Schwartz 
r.  Wilson,  75  Cal.  502. 

On  the  authority  San  Francisco  r.  Brick- 
wedel, 62  Cal.  641,  Held^  that  a  claim  for 
goods  sold  a  county,  charged  against  the  fund 
of  a  road  district,  and  in  which  there  was  suffi- 
cient money  to  pay  the  claim,  cannot  after- 
wards be  ordered  paid  out  of  the  general 
county  fund  of  a  subsequent  year,  without  a 
showing  that  it  was  to  be  paid  out  of  revenue 
proviiled  for  the  same  year  in  which  the  in- 
debtedness was  contracted.  Schwartz  v,  Wil- 
son, 75  Cal.  502. 

Mandamus  will  not  issue  to  the  auditor  of 
San  .Francisco,  directing  him  to  audit  bills  for 
gas,  when  the  revenue  for  the  year  in  which 
the  indebtedness  was  incurred  has  been  ex- 
hausted, and  where  the  claimant  is  also  in- 
debted to  the  city  for  taxes  in  an  amount 
greater  than  the  claim  presented.  S.  F.  Gas 
Co.  i\  Brickwedel,  62  Cal.  641. 

Referred  to  in  Mayrhoffer  r.  Board  of  Edu- 
cation, 89  Cal.  110,  where  it  is  said  that  under 
this    section   as  amended,  one  who  furnishes 
material  for  the  state  knows  to  what  V\^  tivw%\. 
look  for  pa f  went,  and  that  a  debl  C0TiVca.^\-^^ 
beyond  the  revenue    for    the  year  catvivo\,\:>^ 
collected,  nor  can  a  lien    be  had    Mpoiv  a  ^Ai?o- 
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lie  (school)  building.  Which  case  is  in  turn 
cited  in  Bates  v,  Santa  Barbara  County,  90 
Cal.  546,  and  in  Skelly  r.  School  Board,  103 
Cal.  655. 

For  case  illustrating  attempt  to  evade  the 
provision  requiring  the  indebtedness  of  each 
year  to  be  paid  from  the  revenues  of  that  year 
see  McGowan  v.  Ford,  107  Cal.  181-184.  And 
that  the  provision  may  work  hardship  in  some 
instances  is  no  reason  for  the  court  ignoring 
the  same.  See  Smith  v.  Broderick,  107  Cal. 
648. 

The  two-thirds  majority  provided  for  means 
two-thirds  of  those  voting  upon  the  proposi- 
tion, and  where  the  question  of  incurring  the 
indebtedness  is  voted  upon  at  the  same  time 
and  place  of  a  general  election,  the  two-thirds 
provision  does  not  refer  to  the  whole  number 
of  votes  cast  at  such  general  election. 

Rowland  v.  Supervisors,  109  Cal.  153.  In 
the  same  case  it  is  held  that  this  section  ck)es 
not  require  that  a  tax  should  be  levied  at  the 
time  of  issuing  the  bonds,  but  only  that  pro- 
vision must  be  made  insuring  the  collection 
of  an  annual  tax  sufficient  to  pay  the  interest 
as  it  falls  due  and  to  create  a  sinking  fund. 

Injunction  will  lie  to  restrain  the  supervis- 
ors, auditor  and  treasurer   of   San    Francisco 
from  incurring  any  indebtedness  or  expenses 
in  excess  of  the  revenue  provided  for  the  fiscal 
year,  and  to  enjoin  the  levying  of  any  tax  or 
waking  any  provision  iot  \\\^  ^v^vcv^  q.1  l\^e 
deSciency  arising  therekom  o\x\.  ^\  \^  ^"^^H 
provided  for  the  ensuirvg  ft^^a^  ^^^^-  ^x^^Vst^ 
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V.  City   and  County  of  San  Francisco,  112 
Cal.  538. 

The  prohibition  against  creating  indebted- 
ness in  excess  of  the  revenue  of  the  current 
year  has  no  application  to  the  refunding  of 
municipal  indebtedness.  Refunding  only 
changes  the  form  of  the  evidence  of  indebted- 
ness. Sections  4446  to  4449  of  the  Political 
Code  related  only  to  indebtedness  incurred 
prior  to  the  adoption  of  the  present  constitu- 
tion, and  the  assent  of  electors  was  not  required 
to  the  proceeding  of  refunding.  As  to  indebt- 
edness created  since  the  constitution  the  ques- 
tion of  refunding  must  be  submitted  to  vote, 
and  the  constitution  itself  is  sufficient,  without 
legislation,  to  authorize  the  calling  of  an 
election.  City  of  Los  Angeles  v.  Teed,  112 
Cal.  323. 

As  to  the  validity  of  funding  acts  generally, 
see  Hunsaker?;.  Borden,  5  Cal.  288;  Sharp  v. 
Contra  Costa  Co.,  34  Cal.  290;  Rose  v,  Estu- 
dillo,  39  Cal.  270;  People  t;.  Morse,  43  Cal.  534; 
Bates  V.  Gregory,  89  Cal.  387;  and  as  to  form- 
ing a  contract,  Bates  v.  Porter,  74  Cal.  224. 

A  contract  by  a  municipality  for  the  care 
and  disposition  of  its  sewage  for  a  period  of 
five  years,  for  a  given  sum  per  year,  payable  • 
in  quarterly  installments,  does  not  create  an 
immediate  liability  for  the  payment  of  a  sum 
in  excess  of  the  revenue  of  the  year  in  which 
the  contract  is  entered  into.  McBean  v.  City 
of  Fresno,  112  Cal.  1^1, 

The  same  is  held  with  reference  Vo  ^  cow- 
(rsct  b^  a  county  for  the  construclioiv  ol\i\Xv\^- 
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ings,  where  the  revenue  of  each  year  is  suflS- 
cient  to  meet  the  installments  and  other  obli- 
gations of  the  county  for  each  year  respectively. 
Smilie  v,  Fresno  County,  112  Cal.  312. 

A  contract  by  the  city  of  Fresno  to  pay  for 
the  construction  of  a  sewer  from  the  city  to 
the  county  farm,  in  quarterly  installments 
and  extending  over  a  period  of  five  years,  was 
held  not  violative  of  this  section,  upon  the  the- 
ory that  no  immediate  indebtedness  was  crea- 
ted by  such  contract  for  the  deferred  payments, 
and  that  the  contractor  took  the  risk  that  the 
revenue  of  each  year  would  be  sufficient  to 
meet  the  payments  to  fall  due  under  the  con- 
tract for  such  year.  McBean  v.  City  of  Fresno, 
113  Cal.  161. 

A  claim  arising  under  a  contract  for  bury- 
ing the  indigent  dead  for  the  fiscal  year  can- 
not be  paid  out  of  the  revenue  or  income  of 
the  succeeding  year  except  upon  a  vote  of  the 
people  for  that  purpose.  Pacific  Undertakers 
r.  Widber,  113  Cal.  201. 

Where  the  fund  provided  for  feeding  pris- 
oners in  San  Francisco  is  exhausted  before 
the  commencement  of  another  year,  a  demand 
arising  from  contract  for  feeding  them  cannot 
be  paid  from  some  other  fund  of  the  city;  and 
reducing  the  demand  to  a  judgment  does  not 
increase  the  dignity  of  the  demand;  and  man- 
damus does  not  lie  to  compel  the  supervisors 
to  pay  such  judgmeut,  ^Citing  and  approv- 
Jng  Lewis  v.  Widber,  ^^  C:.^\.  Vi.^\  ^^^n-V  .^ 
Broderick,  107  Cal,  644*,  Y^g\^^  a^^xA^^^^^^x^ 
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v.  Widber,  113  Cal.  201]     Goldsmith  v,  San 
Francisco,  115  Cal.  37. 

A  city  may  contract  infuturo  with  reference 
to  a  water  supply,  involving  the  payment  of 
moneys  annually  during  a  long  period  of 
time,   without   violating  this  provision  of  the 


constitution. 
159,  approved.' 


McBean  v,  Fresno,  112  Cal. 
Higgins  V,  San  Diego  Water 
Co.,  118  Cal.  527-530. 

See  as  to  services  claimed  to  be  extraordi- 
nary and  which  the  municipal  authorities 
might  reasonably  have  failed  to  be  able  to 
foresee.     Buck  v.  City  of  Eureka,  119  Cal.  45. 

It  is  not  necessary  that  the  voters  should 
determine  in  the  first  instance  whether  the 
interest  on  bonds  to  be  issued  should  be  paid 
annually  or  semi-annually.  Murphy  v.  City 
of  San  Luis  Obispo,  119  Cal.  634. 

That  each  year's  income  must  pay  each 
year's  indebtedness,  see  Montague  v.  English, 
119  Cal.  225. 

Section  19.    In  any  city  where  there  are  no 
public  works  owned  and  controlled  by  the  munic- 
ipality for  supplying^  the  same  with  water  or  artifi- 
cial light,   any  individual,  or  any  company    duly 
incorporated  for  such  purpose,  under  and  by  author- 
ity of  the  laws  of  this  state,  shall,  under  the  direc- 
tion of  the  superintendent  of  streets,  or  other  offi- 
cer in  control  thereof  and  under  such  general  regu- 
lations as  the  municipality  may  prescribe,  for  dam- 
ag^es  and  indemnity  for  damages,  have  the  privilege 
of  using    the    public    streets    and    thoroughfares 
thereof    and    of  laying  down   pipes    and   coi\A.\3i\»^ 
therein,  and  coanections  therewith,  so  l«bV  ^u'a  tji^-^ 
be  necessary  for  introducing  into  and  s>x^^\iva^ 
^uch  city  and  its  inhahitants  eii\i&r  m\.\i   c^.s\\Cc^^»> 
jr  other  jlluminvLting  lig-ht,  or  with  IroaYi  >n^A>^>^  ^^^ 


oi 
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domestic  and  all  other  purposes,  upon  the  condition 
that  the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof.  [Ratification 
declared  Feb.  12, 1885. 1 

LORIGINAL  SECTION.] 

Section  19.  No  public  work  or  improvement 
of  any  description  whatsoever  shall  be  done  or 
made,  in  any  city,  in,  upon  or  about  the  streets 
thereof,  or  otherwise,  the  cost  and  expense  of  which 
is  made  chargeable  or  may  be  assessed  upon  private 
property  by  special  assessment,  unless  an  estimate 
of  such  cost  and  expense  shall  be  made,  and  an 
assessment,  in  proportion  to  benefits,  on  the  prop- 
erty to  be  affected  or  benefitted,  shall  be  levied, 
collected,  and  paid  into  the  city  treasury  before 
such  work  or  improvement  shall  be  commenced,  or 
any  contract  for  letting  or  doing  the  same  author- 
ized or  performed.  In  any  city  where  there  are  no 
public  works  owned  and  controlled  by  the  munic- 
ipality, for  supplying  the  same  with  water  or  artifi- 
cial light,  any  individual,  or  any  company  duly 
incorporated  for  such  purpose  under  and  by  author- 
ity of  the  laws  of  this  state,  shall,  under  the  d:rec- 
tion  of  the  superintendent  of  streets,  or  other  offi- 
cer in  control  thereof,  and  under  such  general  reg- 
ulations as  the  municipality  may  prescribe  for  dam- 
ages and  indemnity  for  damages,  have  the  privilege 
of  using  the  public  streets  and  thoroughfares 
thereof,  and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far  as  may 
be  necessary  for  introducing  into  and  supplying 
such  city  and  its  inhabitants  either  with  gaslight 
or  other  illuminating  light,  or  with  fresh  water  for 
domestic  and  all  other  purposes,  upon  the  condi- 
tion that  the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof. 

Contracts  for  street  improvements,  entered 
into  before  this  constitwtiorv  took  effect,  were 
not  affected  by  the  proVmotv^  ol  ^iltv\%  ^sb'^^Nkwv. 
So  held  with  reference  lo  eowU^cX^  \x\A^x  SJw^ 
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San  FranciBCo  street  law,  in  £de  v.  Knight, 
93  Cal.  159,  and  Ede  v.  Cogswell,  79  Cal.  278; 
and  as  to  Oakland  street  law,  in  Oakland 
Pav.  Co.  V.  Barstow,  79  Cal.  45. 

The  initial  proceedings  for  widening  Mis- 
sion street  in  San  Francisco  appear  to  have 
conformed  to  the  original  section  before  the 
amendment  of  1885.  City  and  County  of  S. 
F.  V.  Kiernan,  98  Cal.  614.  [See  note  under 
Sec.  14,  Art.  I.] 

The  act  of  1872,  relating  to  street  improve- 
ments in  San  Francisco,  and  being  part  of 
the  consolidation  acts,  did  not  require  the 
assessment  and  payment  into  the  treasury  of 
the  cost  of  the  work  before  the  work  was  done 
or  a  contract  let  therefor.  The  act  of  March 
6,  1883  [Stats,  p.  32],  conformed  to  the  pro- 
visions of  the  constitution  of  1879,  requiring 
such  assessment  and  payment  into  the  treas- 
ury before  doing  the  work  or  letting  the  con- 
tract, and  being  a  general  law,  it  superseded 
the  act  of  1872.  This  section  of  the  constitu- 
tion being  amended  in  1884  by  omitting  said 
provision,  the  legislature,  in  conformity  with 
the  amendment,  passed  the  act  of  March  18, 
1885.  [Stats,  p.  147.]  By  the  36th  section 
of  this  act  [Stats,  p.  165]  the  act  of  1883  was 
repealed  except  as  to  work  commenced  under 
it  prior  to  said  act  of  1885.  The  amendment 
of  the  constitution  having  been  effected  prior 
to  the  passage  of  the  act  of  1885,  removed  the 
objection  as  to  the  constitutionality  ol\Xi^\^V 
ter  act,  and  it  28  now  in  force  in  ^aiv'^x^XL- 
cisco  as  a  general  law.     Oakland  Y«lN.  Go.'V) 
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Tompkins,  72  Cal.  5  [cited  in  Thomason  r. 
Ashworth,  73  Cal.  73;  McKinstry,  J.,  dissent- 
ing]. Upon  same  questions  see  divers  con- 
curring and  dissenting  opinions  in  Thomason 
V,  Ruggles,  69  Cal.  465;  also  the  divers  opin- 
ions in  Oakland  Pav.  Co.  v,  Hilton,  69  Cal. 
479;  Donahue  v.  Graham,  61  Cal.  276;  Mc- 
Donald t\  Patterson,  54  Cal.  248.  In  the  lat- 
ter case  it  was  held  that  the  section  as  origi- 
nally adopted  was  self-executing  and  repealed 
the  act  of  1872,  relating  to  San  Francisco. 

Section  19,  article  XI;  section  1,  article 
XIV,  and  section  2,  article  XIV,  must  be 
taken  and  read  together,  and  effect  given  to 
each  of  them.  The  use  of  water  appropriated 
for  sale,  rental  or  distribution  is  a  public  use, 
and  it  is  not  left  for  the  legislature  to  say  so, 
but  the  use  is  subject  to  regulation  by  the 
legislature,  and  the  rates  of  compensation 
therefor  shall  be  fixed  in  a  certain  specified 
manner,  and  the  body  failing  to  do  so  is  ex- 
pressly made  subject  to  peremptory  process 
to  compel  action  at  the  suit  of  any  person 
interested,  and  liable  to  such  further  process 
and  penalties  as  the  legislature  may  prescribe. 
The  right  to  collect  the  rates  so  established  is 
a  franchise. 

Prior  to  constitution  of  1879  the  right  of 
laying  pipes  in  the  streets  of  incorporated 
cities  lay  only  in  grant  from  the  legislature. 
The  provisions  of  section  19,  article  XI,  in- 
clades  towns.  People  v,  Stephens,  62  Cal. 
209.  Affirmed  in  Toyju  ol  ^Q^eyV^xv^  x. 
Stephens,  62  Cal.  238. 
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T  e  section  is  referred  to  in  the  following 
cases:  That  it  is  limited  to  a  citv.  Tn  re 
Madera  Ir.  Dist.,  92  Cal.  342;  People  r.  Mc- 
Fadden,  81  Cal.  497.  That  it  includes  towns 
as  to  laying  pipes  and  fixing  water  rates. 
People  V.  Stephens,  62  Cal.  236.  That  this 
right  to  lay  pipes  is  a  franchise  subject  to  be 
taxed.  Spring  Valley  W.  W.  v.  Schottler.  62 
Cal.  108;  and  San  Jose  Gas  Co.  v.  January, 
57  Cal.  616.  That  under  this  provision  the 
S.  V.  W.  W.  were  placed  upon  the  same  foot- 
ing as  any  other  individual  or  corporation, 
and  that  rates  are  to  be  fixed  for  the  water 
supplied  by  it  to  the  city  of  San  Francisco, 
and  it  is  not  required  to  supply  free  water. 
Spring  Valley  W.  W.  Co.  v.  San  Francisco, 
61  Cal.  24;  that  the  original  section  was  self- 
executing.  [Citing  McDonald  i\  Patterson, 
supra.]  Ewiiig  v.  Oroville  M.  Co.,  56  Cal. 
649. 

The  question  is  suggested  that  this  section 
applies  only  to  cities  that  own  no  public  water 
works.  San  Diego  W.  Co.  r.  San  Diego,  118 
Cal.  118. 

ARTICLE  XII. 

CORPORATIONS. 

Section  1.  Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special 
act.  All  laws  now  in  force  in  this  state  concerning 
corporations,  and  all  laws  that  may  be  hereafter 
passed  pursuant  to  this  section  may  be  altered 
from  time  to  time  or  repealed. 

Const.  1849,  Art.  IV,  Sec.  ?A.     Kxv^  ^^^ 
notes  thereunder. 
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The  act  of  April  3,  1876  [Stats,  p.  918],  to 
regulate  the  practice  of  medicine,  is  not  un- 
constitutional. [Decided  on  authority  of  Ex 
parte  Frazer,  54  Cal.  94.]     Ex  parte  Johnson, 

62  Cal.  263. 

This  court  will  follow  the  decisions  of  former 
Supreme  Court  upon  questions  involving  the 
former  constitution.     Davis  v.  Superior  Court, 

63  Cal.  581;  Stande  v.  Election  Commission- 
ers, 61  Cal.  313.  [The  former  constitution, 
section  31,  article  IV,  provided  that  corpora- 
tions may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act  except  for 
municipal  purposes.] 

It  is  considered  mandatory  that  corpora- 
tions must  be  formed  under  general  laws,  but 
it  has  never  been  construed  that  all  private 
corporations  must  be  formed  under  the  same 
general  law,  or  be  limited  to  the  exercise  of 
tl^e  same  powers.  Legislation  has  been 
adapted  to  the  character  of  the  corporation  to 
be  organized.  In  re  Madera  Irrigation  Dis- 
trict, 92  Cal.  316. 

Under  section  31,  article  IV,  of  former  con- 
stitution it  is  said  that  the  first  clause  of  this 
section  relates  to  the  formation  of  corporations 
and  to  powers  directly  conferred  upon  them 
by  the  legislature,  but  it  does  not  prohibit  a 
duly  organized  corporation  from   taking   by 
assignment,  a  franchise  that  had  been  granted 
to  an  individual.     People  r.  Stanford,  77  Cal. 
37L 
Section  3670  PoliticaV  Codi^,  ^x^VVq^^^y^^  ^ 
complaint  against  a  raiYioad  com^^xv^ , ^y'^^^- 
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ent  from  that  required  by  general  rules  of 
pleading  prescribed  in  Code  of  Civil  Procedure 
is  void.  People  v.C.T.  R.  R.  Co.,  83  Cal.  393 , 
413. 

The  framers  of  the  constitution  have  care- 
fully guarded  against  special  legislation. 
Thomason  v.  Ashworth,  73  Cal.  77. 

The  constitution  does  not  confer  the  fran- 
chise of  collecting  water  rates,  but  leaves  the 
power  of  granting  such  privilege  to  the  legis- 
lature by  general  laws,  and  a  general  law 
granting  such  franchise  which  should  require 
water  to  be  furnished  free  for  extinguishing 
fires  is  prohibited.  Spring  Valley  W.  W.  v. 
San  Francisco,  61  Cal.  38. 

Under  the  constitution  of  1849,  and  that  of 
1879,  the  legislature  may  by  general  laws  pro- 
vide for  the  organization  of  corporations,  and 
may  repeal  or  amend  and  change  such  laws 
at  will,  and  when  an  individual  becomes  a 
stockholder  in  a  corporation  he  impliedly 
assents  to  the  right  of  the  legislature  to  alter 
or  amend  the  law.  It  is  competent  for  the 
legislature  under  this  reserved  power  to  pro- 
vide for  the  consolidation  of  corporations  by  a 
majority  vote  of  the  stockholders. 

Market  St.  R'y  Co.  r.Helhnan,  109  Cal.  584. 
This  case  is  distinguished  in  Murphy  i'.  Pacific 
Bank,  119  Cal.  342. 

Section  2.      Dues  from  corporations    shall  be 
secured  by  such  individual  liability  ol  \j\y^  ^o^^Qx^a*- 
tors  and  other  means  as  may  be  proacnbft^  ^i'^  X's^'^  ^ 

Const  1849,  Art,  IV,  Sec.  Z% 
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Sections  2,  3,  article  XII,  have  no  relation 
to  a  case  where  the  liability  of  the  stockholder 
accrued  before  the  adoption  of  this  constitu- 
tion. Sections  32,  36,  article  IV,  of  former 
constitution  were  substantially  the  same  as  2 
and  3  of  this  article,  but  neither  these  sections 
nor  section  322  Civil  Code  prevent  a  court  of 
equity  from  compelling  a  stockholder,  for  the 
benefit  of  a  creditor  of  an  insolvent  corporation, 
to  pay  in  the  amount  of  capital  stock  he  has 
contracted  to  take.  The  remedies  are  con- 
current.    Harmon  v.  Page,  62  Cal.  448,  460. 

Section  3.  Each  stockholder  of  a  corporation, 
or  joint-stock  association,  shall  be  individually  and 
personally  liable  for  such  proportion  of  all  its  debts 
and  liabilitiej  contracted  or  incurred  during  the 
time  he  was  a  stockholder,  as  the  amount  of  stock 
or  shares  owned  by  him  bears  to  the  whole  of  the 
subscribed  capital  stock,  or  shares  of  the  corpora- 
tion or  association.  Tlie  directors  or  trustees  of 
corporations  and  joint-stock  associations  shall  be 
jointly  and  severally  liable  to  the  creditors  and 
stockholders  for  all  moneys  embezzled  or  misappro- 
priated by  the  officers  of  such  corporation,  or  joint- 
stock  asssociation,  during  the  term  of  office  of  such 
director  or  trustee. 

Const.  1849,  Art.  IV,  Sec.  36. 

The  personal  liability  of  the  stockholder  is 
an  obligation  arising  on  contract  within  sec- 
tion 537,  Code  of  Civil  Procedure,  providing  for 
attachment.  Kennedy  r.  Cal.  Sav.  Bank,  97 
Cal.  93. 

The  constitution  ou\\  a^ox^^  ^xv  ^dduional 
remedy  without   Uk\i\i  av^M   ^^"^^"^  ^^x^cv^^x^'^ 
which    ejcisted    beiore.    11^\\^^   ^^  ^^Wvev^,^^ 
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Cal.  236.     See  further  opinion  on  denying  re- 
hearing, Id,  p.  239. 

The  provisions  of  this  constitution  do  not 
apply  where  the  liability  of  the  stockholder 
arose  before  its  adoption.  A  court  of  equity 
will  compel  a  subscriber  of  stock  to  pay  in, 
for  the  benefit  of  creditor  of  insolvent  corpor- 
ation, the  amount  subscribed  by  him.  Such 
remedy  is  concurrent  with  that  provided  by 
the  constitution  and  section  322,  Civil  Code. 
Harmon,  v.  Page,  62  Cal.  448,  460. 

As  to  allegations  of  complaint  in  action 
against  stockholders,  see  Bid  well  v,  Babcock, 
87  Cal.  29.  Also  as  to  pleading,  and  that  the 
obligation  of  stockholders  to  pay  their  respec- 
tive proportions  of  the  debts  incurred  while 
they  were  stockholders,  is  direct  and  primary. 
Faymonville  v.  McCollough,  59  Cal.  285. 

This  section  is  construed  so  as  to  limit  its 
effect  to  certain  kinds  of  losses  to  the  corpora- 
tion; tbat  is  to  say,  each  oflScer  or  trustee  is 
made  liable  for  embezzlement  or  misappro- 
priation of  corporate  funds.  The  word  **mis- 
appropriation"  is  construed  to  mean  some- 
thing like  embezzlement  of  funds  intrusted  to 
an  officer  for  a  particular  purpose,  by  devoting 
them  to  an  unauthorized  purpose,  and  not  to 
the  mere  payment  of  an  extravagant  price  for 
services  or  materials  appertaining  to  the  busi- 
ness of  the  corporation.  Fox  v.  Hale  & 
Norcross  8.  M.  Co.,  108  Cal.  426. 

The  legislature  cannot  exempt,  «»\.oci!^<^^^\ 
from  the  liability  for  his  propoxlVoxv^V^  ^^"t^ 
of  the  debts  and  liabilities  oi  a  XiaxvYvr.^  ^'^^ 
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poration,  and  the  act  of  April  11,  1862  [Stats, 
p.  199],  is  unconstitutional  in  so  far  as  it 
attempts  such  exemption.  McGowan  v,  Mc- 
Donald, 111  Cal.  61. 

The  stockholders  in  a  corporation  who  are 
liable  to  its  creditors  are  those  who  were  stock- 
holders when  the  liability  was  incurred. 
[C.  C.  section  322;  Bid  well  v,  Babcock,  87  Cal. 
29.]     Danielson  v,  Yoakum,  116  Cal.  383. 

Section  4.  The  terra  "corporations, ' '  as  used  in 
tliis  article,  shall  be  construed  to  include  all  associa- 
tions and  joint-stock  companies  having  any  of  the 
powers  or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships;  and  all  corpora- 
tions shall  have  the  right  to  sue  and  shall  be  sub- 
ject to  be  sued,  in  all  courts,  in  like  cases  as  natu- 
ral persons. 

Const.  1849,  Art.  IV,  Sec.  33. 

The  right  to  sue  and  be  sued,  to  maintain 
and  defend  actions  concerning  corporate  rights 
and  liabilities,  is  a  power  incident  to  every 
corporation.     Baines  v.  Babcock,  95  Cal.  581. 

Section  5.  The  legislature  shall  have  no  power 
to  pass  any  act  granting  any  charter  for  banking 
purposes,  but  corporations  or  associations  may  be 
formed  for  such  purposes  under  general  laws.  No 
corporation,  association  or  individual  shall  issue  or 
put  in  circulation,  as  money,  anything  but  tTie  law- 
ful money  of  the  tjnited  States. 

Const.  1849,  Art.  IV,  Sec.  34. 

The  section  is  referred  to  in  Thomason  r. 
Ashworth,  73  Cal.  77,  as  to  special  legislation. 

Section  6.     All  existing  cVi«bT\.e>Y^^  ^\!3.iit8,  f  ran- 
obises,  specisl  or  exclusive  pTi>Ji\^se>^^  xxii^^^  >«\v\Ocv 
an  actual  and  6o/ia  ^de  organv^aWQU  ^>c\a\^  ^q\,V^^^ 
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taken  place,  and  business  been  commenced  in  good 
faith,  at  the  time  of  the  adoption  of  this  constitu- 
tion, shall  thereafter  have  no  validity. 

Section  7.  The  legislature  shall  not  extend  any 
franchise  or  charter,  nor  remit  the  forfeiture  of 
any  franchise  or  charter  of  any  corporation  now 
existing,  or  which  shall  hereafter  exist  under  the 
laws  of  this  state. 

Acts  sufficient  to  cause  a  forfeiture,  do  not 
per  se  produce  a  forfeiture — the  corporation 
continues  to  exist  until  the  sovereignty  which 
created  it  shall  by  proper  proceedings,  in  a 
proper  court,  procure  an  adjudication  of 
forfeiture,  and  enforce  it.  An  action  was 
brought  to  have  it  determined  that  a  street 
railway  had  forfeited,  and  that  it  be  excluded 
from  all  rights,  privileges,  etc.,  acquired  by  it 
under  a  municipal  ordinance.  It  was  con- 
tended, Ist,  that  there  was  no  law  authorizing 
the  granting  of  a  franchise  for  sjreet  railways 
to  be  propelled  by  electricity;  and  2d,  if  de- 
fendant had  the  right  to  construct  such  rail- 
way, it  has  forfeited  that  right  by  its  failure 
to  complete  the  road  within  three  years. 
While  this  cause  was  on  appeal  to  the  Su- 
preme Court  the  legislature  passed  an  act 
amending  section  497,  Civil  Code,  so  as  to 
invest  municipal  corporations  with  power  to 
grant  franchise  for  street  railways  to  be  pro- 
pelled by  electricity,  and  also  an  act  provid- 
ing that  ordinances  of  cities  passed  prior  to 
said  act,  giving  authority  to  propel  Cftii^>\^Q>\i 
tracks  laid  within  cities,  etc.,  by  fe\^e\.\\!CvV5  .^ 
are  conGrzned  and  made  valid.  Held,  ^^"v^ 
acts  are  valid  as  not  extending  a  ix^^xie^ca^^ 
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nor  remitting  a  forfeiture.  As  no  final  adju- 
dication of  forfeiture  had  yet  been  reached 
in  this  case,  the  act  ratifying  and  confirming 
the  ordinance  granting  the  franchise  is  not  an 
act  remitting  a  forfeiture;  but  it  is  an  act 
waiving  a  forfeiture,  and  the  state  has  the 
right  to  make  such  waiver.  People  r.  L.  A. 
Electric  Ry.  Co.,  91  Cal.  339. 

Section  8.  The  exercise  of  the  right  of  emi- 
nent domain  shall  never  be  so  abridged  or  construed 
as  to  prevent  the  legislature  from  taking  the  prop- 
erty and  franchises  of  incorporated  companies  and 
subjecting  them  to  public  use  the  same  as  the  prop- 
erty of  individuals,  and  the  exercise  of  the  police 
power  of  the  state  shall  never  be  so  abridged  or 
construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the 
rights  of  individuals  or  the  general  well-being  of 
the  state. 

Section  9.  No  corporation  shall  engage  in  any 
business  other  than  that  exprefesly  authorized  in 
its  charter,  or  the  law  under  which  it  may  have 
been,  or  may  hereafter  be  organized;  nor  shall  it 
hold  for  a  longer  period  than  five  years  any  real 
estate  except  such  as  may  be  necessary  for  carry- 
ing on  its  business. 

A  stockholder  is  "engaged  in  the  business" 
of  the  corporation.     A  mercantile  corporation 
is  not  authorized    (where  its  charter  declara- 
tion does  not  include  such  dealings)  to  deal 
in  stocks  or  to  become  a   stockholder  in  other 
corporations.     Acts  wholly  \yithout  the  busi- 
ness  of  the  corporation  axe  \o\d.    ^Kennedy 
V.  Cal.  Sav.  Bank,  101  Ca\A9b,A\^\:m^Nxv^V^^\ 
Knowles  v.  Sandercock,  107  Ca\.  ^^^ 
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Section  10.  The  legislature  shall  not  pass  any 
laws  permitting  the  leasing  or  alienation  of  any 
franchise,  so  as  to  relieve  the  franchise  or  property 
held  thereunder  from  the  liabilities  of  the  lessor  or 
grantor,  lessee  or  grantee,  contracted  or  incurred 
in  the  operation,  use  or  enjoyment  of  such  fran- 
chise, or  any  of  its  privileges. 

This  constitutional  provision  is  one  pecul- 
iar to  this  state.  It  is  not  to  be  construed  as 
a  grant  of  authority  to  lease,  but  as  a  restric- 
tion upon  the  legislature  to  make  such  grant 
of  authority.  It  is  for  the  purpose  of  prevent- 
ing a  corporation,  by  selling  or  assigning  its 
franchise  or  property,  from  saving  harmless 
the  franchise  or  property,  and  leaving  reme- 
diless one  who  but  for  the  sale  or  lease  could 
have  enforced  against  the  property  a  judg- 
ment which  he  might  recover,  and  it  is  further 
designed  to  preserve  the  right  of  the  state  to  a 
forfeiture  of  the  franchise.  Lee  r.  S.  P.  R.  R. 
Co.,  116  Cal.  101. 

Section  11.  No  corporation  shall  issue  stock  or 
bonds,  except  for  money  paid,  labor  done,  or  prop- 
erty actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.  The  stock 
and  bonded  indebtedness  of  corporations  shall  not 
be  increased  except  in  pursuance  of  general  law, 
nor  without  the  consent  of  the  persons  holding  the 
larger  amount  in  value  of  the  stock,  at  a  meeting 
called  for  that  purpose,  giving  sixty  days'  public 
notice,  as  may  be  provided  by  law. 

Bonded    indebtedness   does   not  embrace   a 
non-negotiable   note   and  mortgage  executed 
by  a  private  cor])oration  to  secure  \\,"6\w^<^V 
edness  for  money  loaned,   naoney  pvudi ^  ^xo>^- 
erty  purchased,  or  labor  periorme^L  m  W^  <^^- 
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dinary  course  of  its  authorized  business,  and 
actually  received  and  used  in  such  business. 
Underbill  v.  Santa  Barbara,  etc.  Co.,  93  Cal. 
308. 

Fictitious  increase  does  not  mean  an  in- 
crease of  the  capital  stock  of  a  corporation, 
and  the  issuing  of  additional  shares  to  be  sold 
at  a  price  less  than  the  nominal  par  value,  to 
supply  a  fund  actually  required  for  the  use  of 
the  corporation.  Such  an  increase  under  such 
circumstances  is  not  prohibited.  Stein  r. 
Howard,  65  Cal.  616. 

Section  359  of  the  Civil  Code,  at  the  time  of 
the  adoption  of  the  constitution,  was  incon- 
sistent therewith,  and  was  annulled.  The 
first  clause  of  section  11,  article  XII,  constitu- 
tion, as  to  issuing  stock  except  for  certain  pur- 
poses, is  prohibitory,  and  the  second  clause 
requires  the  enactment  of  a  general  law,  and 
is  not  self-executing.  [McDonald  v.  Patter- 
son, 54  Cal.  245,  distinguished.]  Ewine  r. 
Oroville  M.  Co.,  56  Cal.  649. 

A  promissory  note,  given  in  payment  of  a 
subscription  to  stock  of  a  corporation,  consti- 
tutes the  receipt  of  '^property"  on  which  the 
stock  may  be  issued.  Pacific  Trust  Co.  v. 
Dorsey,  72  Cal.  55. 

Section  12.  In  all  elections  for  directors  or 
managers  of  corporations,  every  stockholder  shall 
have  the  right  to  vote,  in  person  or  by  proxy,  the 
number  of  shares  of  stock  owned  by  him  for  as 
many  persons  as  there  are  directors  or  managers  to 
be  elected,  ov  to  cumulatvi  said  shares  and  give  one 
candidate  as  many  votes  as  \>\\e>  Tv\\\xi\i«Y  qH  Svx^q,^ovs 
multiplied  bv  the  number  ol  \i\s  ^\i.^\^^>b  ^V^x^^iJ^ 


CORPORATION8.    Art.  XII,  Sees.  1»-14  S55 

shall  equal,  or  to  distribute  them,  on  the  same 
principle,  among  as  many  candidates  as  he  shall 
think  fit;  and  such  directors  or  managers  shall  not 
be  elected  in  any  other  manner,  except  that  mem- 
bers of  co-operative  societies  formed  for  agricul- 
tural, mercantile  and  manufacturing  purposes, 
may  vote  on  all  questions  affecting  such  societies  in 
manner  prescribed  by  law. 

This  section  is  understood  to  confer  upon 
the  individual  stockholder  entitled  to  vote  at 
an  election  the  right  to  cast  all  the  votes 
which  his  stock  represents,  multiplied  by  the 
number  of  directors  to  be  elected,  for  a  single 
candidate,  should  he  think  proper  to  do  so,  or, 
to  distribute  them  among  any  two  or  more 
candidates.  A  corporation  holding  an  elec- 
tion for  directors  is  bound  to  follow  the  con- 
stitutional mode,  and  has  no  power,  by  reso- 
lution or  otherwise,  to  adopt  any  other.  And 
all  of  the  directors  must  be  voted  for  at  one 
time,  since  to  vote  for  one  director  only  at  a 
time  would  enable  a  majority  to  cumulate 
their  votes  each  time, and  thus  elect  the  entire 
board.  Wright  v.  Central  Cal.  Water  Co.,  67 
Cal.  632. 

Section  13.  The  state  shall  not  in  any  manner 
loan  its  credit,  nor  shall  it  subscribe  to,  or  be  inter- 
ested in  the  stock  of  any  company,  association,  or 
corporation. 

Const.  1849,  Art  XI,  Sec.  10. 

Section  14.     Every  corporation  other  than  re- 
ligious,  educational  or  benevolent,    organized    or 
doing  business  in  this  state,  shall  b.a.Ne  «i.iL^  xsi^wi- 
tain  an  office  or  place  in  this  state  lor  \i\ift  XiT^-asa^i.- 
ti'on  of  its  business^  where  transfers  ol  atoOa.  ^\i^ji^ 
be  made,  and  in  which  shall  be  kept  Iot  V0L«^QM\Wi. 
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by  every  person  having  an  interest  therein,  and 
legislative  committees,  books  in  which  shall  be  re- 
corded the  amount  of  capital  stock  subscribed,  and 
by  whom;  the  names  of  the  owners  of  its  stock: 
and  the  amounts  owned  by  them  respectively;  the 
amount  of  stock  paid  in,  and  by  whom;  the  trans- 
fers of  stock ;  the  amount  of  its  assets  and  liabilities, 
and  the  names  and  place  of  residence  of  its  officers. 

Section  15.  No  corporation  organized  outside 
the  limits  of  this  state  shall  be  allowed  to  transact 
business  within  this  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  to  similar  corpora- 
tions organized  under  the  laws  of  this  state. 

The  statute  of  1876  [Stats,  p.  729]  requiring 
bank  statements  to  be  filed  with  county  re- 
corder, applies  to  corporations  organized  with- 
out this  state  as  well  as  to  those  organized 
within  it.  Bank  British  N.  A.  v,  Madison,  99 
Cal.  125.  Citing,  same  v.  Alaska  Imp.  Co.,  97 
Cal.  28. 

The  act  of  1876  was  repealed  by  act  of 
March  9,  1893.    [Stats,  p.  112.] 

The  act  of  1880  [Stats,  p.  400],  requiring 
mining  corporations  to  post  weekly  reports  of 
their  superintendent,  and  imposing  a  fine  of 
one  thousand  dollars  upon  the  corporation 
for  violation  thereof  is  not  subject  to  the  ob- 
jections that  it  applies  only  to  domestic  cor- 
porations [Art.  XI,  Sec.  15  Const.],  nor  that 
it  applies  only  to  corporations  organized  for 
producing  gold  and  silver  from  quartz.  [Art 
IV,  Sec.  25  Const.]  The  act  is  not  unconstitu- 
tional.    Miles  -y.  Woodward,  115  Cal.  310. 

Section  16,     A  covpoYat.voi\.  or  association  may 
oe  sued  in  the  county  where  \i\ie  co^Vc«.^\>  V'^  \s^^^^ 
or  Is   to   be  performed,  or^\ie>\^  \.\i^  o\i\\^^M\o'Q.  ore 
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liability  arises,  or  the  breach  occurs;  or  in  the 
county  where  the  principal  place  of  business  of  such 
corporation  is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  in  other  cases. 

Referred  to  in  McSherry  r.  P.  C.  G.  M.  Co., 
32  Pac.  Rep.  711,  and  same  case,  97  Cal.  637. 

A  mining  company  or  "association," 
whether  possessed  of  ''corporate"  powers  or 
not,  may  be  sued  in  the  county  where  the 
alleged  injury  occurred.  Kendrick  v.  D.  C.  C. 
G.  M.  Co.,  94  Cal.  137.  *'May  be  sued,"  makes 
the  section  permissive  and  not  mandatory. 
This  construction  is  necessary  to  avoid  con- 
flict between  it  and  section  5  of  article  VI. 
National  Bank  v.  Superior  Court,  83  Cal.  492. 

Defendant  was  sued  in  Los  Angeles  upon  a 
contract  made  in  San  Francisco,  to  be  per- 
formed outside  of  the  state,  by  a  corporation 
having  its  principal  place  of  business  in  San 
Francisco  and  the  breach  occurred  outside  of 
the  state.  The  Superior  Court  properly  ordered 
the  case  transferred  to  San  Francisco,  on  mo- 
tion of  defendant.  Cohn  v.  C.  P.  R.  R.,71  Cal. 
488.  In  so  far  as  the  decision  approves,  Jen- 
kins V.  Cal.  Stage  Co.,  Myrick  J.,  dissents. 

An  action  for  damages  inflicted  by  a  rail- 
road may  be  brought  in  the  county  where  the 
injury  was  inflicted,  and  defendant  is  not  en- 
titled to  have  the  cause  removed  to  the  county 
where  it  has  its  principal  place  of  business. 
The  section  is  applicable  to  torts,  and  is  not 
confined  to  contract.  It  is  not  in  conflict  with 
the  fourteenth  amendment  to  U  ,S.  coiiftWVMWciw. 
Lewis  V.  S.  P.  C.  R.  R.,  66  Cal.  209. 
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The  place  of  residence  of  a  corporation  is  the 
county  where  its  principal  place  of  business  is 
situated,  and  that  is  the  proper  place  to  com- 
mence action  against  it  for  an  accounting,  and 
to  recover  shares  of  stock  alleged  to  have  been 
illegally  sold  for  assessment, etc.  McSherry  v. 
Penn.  C.  G.  M.  Co.,  97  Cal.  637. 

There  is  no  law  defining  the  residence  of  a 
corporation.  Its  principal  place  of  business  is 
not  its  "residence,"  within  the  meaning  of  sec- 
tion 395,  Code  of  Civil  Procedure.  Cal.  S.  R. 
R.  Co.  V.  S.  P.  R.  R.  Co.,  65  Cal.  394. 

Section  395,  Code  of  Civil  Procedure,  giving 
defendant  a  right  to  change  the  place  of  trial 
to  the  county  of  hie  residence,  does  not  apply 
in  the  same  manner  to  corporations.  There  is 
no  absolute  right  of  a  corporation  when  sued 
in  one  of  the  counties  specified  in  the  constitu- 
tion, to  have  the  cause  removed  to  the  county 
where  it  has  its  principal  place  of  business. 
Trezevant  v,  W.  R.  Strong  Co.,  36  Pac.  Rep. 
395. 

The  section  relates  to  private  corporations 
and  not  to  public  municipal  corporations. 
Municipal  corporations  occupy  a  position  as 
favorable  as  that  of  private  corporations,  al- 
though the  former  cannot  be  said  to  have  any 
residence.  Buck  v,  Citv  of  Eureka,  97  Cal. 
135. 

An  insurance  company  of  this  state  may  be 

sued  in  the  county  where  the  contract  of  insu- 

rancQ  was  completed,  *d.ivd  is  not  entitled  to 

change  of  place  oi  tiiaV  lo  cowciVj  ^NWt^W^V'iw^ 

i/Js  principal  place  ol  \>wot\^«»^,  ^^^'^^^^^ '^'^^ 
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policy  may  have  been  issued  from  the  latter. 
Yore  V.  Bankers'  Association,  88  Cal.  609. 
Same  as  to  railroad  company.  Chase  v,  R.  R. 
Co.,  83  Cal.  469.  As  to  mortgage,  the  action 
must  be  brought  in  county  where  the  property 
is  situate.  Baker  v.  Fireman's  Fund  Ins.  Co., 
73  Cal.  182. 

The  contract  referred  to  in  this  section  gives 
a  plaintiff  the  right  not  only  to  bring  his 
action,  but  also  to  have  the  trial  in  either  of 
the  counties  referred  to  in  this  section,  subject 
to  a  right  in  defendant  to  have  the  place  of 
trial  changed  for  some  other  reason  than  that 
of  its  repidence.  Trezevant  v.  Strong  Co.,  102 
Cal.  49. 

But  see  also,  as  to  individual  stockholders, 
Bailey  v.  Cox,  102  Cal.  333. 

Where  the  verified  complaint  in  an  action 
against  a  corporation  alleged  a  contract  with 
the  corporation,  made  and  payable  in  the 
county  in  which  the  action  is  brought,  and 
affidavits  in  conflict  with  the  complaint  were 
presented  by  defendant  on  motion  for  change 
of  place  of  trial,  and  also  affidavits  in  support 
of  the  facts  stated  in  the  complaint,  an  order 
denying  the  motion  will  not  be  disturbed. 
Bowers  v,  Modoc  Land,  etc.,  Co.,  117  Cal.  52. 

As  to  right  to  change  of  place  of  trial  in 
actions  against  corporations^see  Brady  v.Times- 
Mirror  Co.,  106  Cal.  56,  and  The  G.  &  S.  Co.  v. 
The  M.  &  H.  F.  C.  Co.,  107  Cal.  379. 

The  question   is    left    undecided  v^ti^Ocv^x^ 
when  it  appears  from  the  comp\a.m\.  \Xi'aX  ^ 
cause  has  been  properly  brought  m\,\i^  o^oxxaVj 
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where  the  obligation  arose,  the  court>  would,  in 
any  case,  be  authorized  upon  affidavits  offered 
by  defendant  controverting  the  complaint,  to 
direct  a  change  of  the  place  of  trial.  Lake- 
shore  C.  Co.  V.  Modoc  L.  &  L.  Co.,  108  Cal.  262. 
Where  a  corporation  has  an  agency  in  the 
county  where  land  is  situated,  and  a  contract 
affecting  the  land  is  signed  by  plaintiff  in  that 
county,  and  is  then  forwarded  to  another 
county  where  the  corporation  has  its  principal 
place  of  business,  for  the  signature  of  the 
proper  officers  of  the  corporation,  and  is  then 
returned  to  the  agent  in  the  county  where  the 
land  is  situated  for  delivery,  the  contract  is 
held  to  be  executed  in  the  latter  county,  since 
delivery  is  part  of  and  the  last  act  in  its  exe- 
cution, and  said  latter  county  is  the  proper 
one  for  trial  of  an  action  for  breach  of  the  con- 
tract. Ivey  V,  Kern  County  Land  Co.,  115 
Cal.  198. 

Section  17.  All  railroad,  canal,  and  other  trans- 
portation companies  are  declared  to  be  common 
carriers,  and  subject  to  legislative  control.  Any 
association  or  corporation,  organized  for  the  pur- 
pose, under  the  laws  of  this  state,  shall  have  the 
right  to  connect  at  the  state  line  with  railroads  of 
other  states.  Every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect  with  or 
cross  any  othei*  railroad,  and  shall  receive  and 
transport  each  the  other's  passengers,  tonnage  and 
cars,  without  delay  or  discrimination. 

Section  18.  No  president,  director,  officer, agent, 

ov  employe  of  any  railroad  or  canal  company  shall 

if^e  interested,  dii'ecUy  ov\T\^^.ve^VV3^^xw^»^2L<6  t\\T!nlsh- 

ing  of  material  or  suppViea  \.o  axici^  co\si^iJw\y3  ^  x^^o.^  \\^ 

the  business  of  tranapoYt.a\.\oii  ^^  ^  ^ommw^  ^'^^^cnk^ 
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of  freight  or  passengers  over  the  works  owned, 
leased,  controlled,  or  worked  by  such  company,  ex- 
cept such  interest  in  the  business  of  transportation 
as  lawfully  flows  from  the  ownership  of  stock 
therein. 

Section  19.  No  railroad  or  other  transportation 
company  shall  grant  free  passes,  or  passes  or  tickets 
at  a  discount,  to  any  person  holding  any  office  of 
honor,  trust,  or  profit  in  this  state;  and  the  accept- 
ance of  any  such  pass  or  ticket,  by  a  member  of  the 
legislature  or  any  public  officer,  other  than  railroad 
commissioner,  shall  work  a  forfeiture  of  his  office. 

In  an  action  in  the  nature  of  quo  warranto 
against  the  incumbent  of  an  oflSce  who  is 
charged  with  the  acceptance  of  a  free  railroad 
pass,  an  oral  plea  of  not  guilty  does  not  raise 
an  issue.  The  proceeding  is  not  in  the  nature 
of  a  criminal  prosecution.  [Dissenting  opin- 
ion of  Harrison,  J.]  But  where  such  plea  is 
accepted  by  the  Superior  Court,  and  the  pro- 
ceeding is  treated  as  a  criminal  one,  manda- 
mus will  not  lie  to  compel  the  court  to  give 
judgment  of  ouster  on  motion  for  judgment  on 
the  pleadings.  People  r.  Superior  Court  S.  F., 
114  Cal.  469-476. 

• 

Section  20.  No  railroad  company  or  other 
common  carrier  shall  combine  or  make  any  contract 
with  the  owners  of  any  vessel  that  leaves  port  or 
makes  port  in  this  state,  or  with  any  common  car- 
rier, hy  which  combination  or  contract  the  earnings 
of  one  doing  the  carrying  are  to  bo  shared  by  the 
other  not  doing  the  carrying.  And  whenever  a 
railroad  corporation  shall,  for  the  purpose  ot  ciovn- 
peting  with  any  other  common  carr\.ev,\ov?«\!  SXi*^ 
rates  for  ti-ansportiition  of  passengers  ott  i\rei\?;\\X» 
/-row  ow  point  toiuiox.hijv,  yuch  ivdvKvA  \\vW^  ^Xv^W 
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not  be  again  raised  or  increased  from  such  standai*d 
without  the  consent  of  the  governmental  authority 
in  which  shall  be  vested  the  power  to  regulate  fares 
and  freights. 

Section  21;  No  discrimination  in  charges  or 
facilities  for  transportation  shall  be  made  by  any 
railroad  or  other  transportation  company  between 
places  or  persons,  or  in  the  facilities  for  the  trans- 
portation of  the  same  classes  of  freight  or  passengers 
within  this  state,  or  coming  from  or  going  to  any 
other  state.  Persons  and  property  transported  over 
any  railroad,  or  by  any  other  transportation  com- 
pany or  individual,  shall  be  delivered  at  any  station, 
landing  or  port,  at  charges  not  exceeding  the 
charges  for  the  transportation  of  persons  and  prop- 
erty of  the  same  class,  in  the  same  direction,  to  any 
more  distant  station,  port,  or  landing.  Excursion 
and  commutation  tickets  may  be  issued  at  special 
rates. 

Section  22.  The  state  shall  be  divided  into 
three  districts  as  nearly  equal  in  population  as 
practicable,  in  each  of  which  one  railroad  commis- 
sioner shall  be  elected  by  the  qualified  electors 
thereof  at  the  regular  gubernatorial  elections, 
whose  salary  shall  be  fixed  by  law,  and  whose  term 
of  office  shall  be  four  years,  commencing  on  the 
first  Monday  after  the  first  day  of  January  next 
succeeding  their  election.  Said  commissioners  shall 
be  qualified  electors  of  this  state  and  of  the  district 
from  which  they  are  elected,  and  shall  not  be  inter- 
ested in  any  railroad  corporation,  or  other  trans- 
portation company,  as  stockholder,  creditor,  agent, 
attorney  or  employe;  and  the  act  of  a  majority  of 
said  commissioners  shall  be  deemed  the  act  of  said 
commission.  Said  commissioners  shall  have  the 
power,  and  it  shall  bo  their  duty,  to  establish  rates 
of  charges  for  the  transportation  of  passengers  and 
freight  by  railroad  or  other  transportation  com- 
panies,  and  publish  the  saYti^  tuom  time  to  time, 
with  such  changes  as  t\iey  tci^^  tcl^V^V  \<2>  ib^'a.mwife 
ttie  books^  records  and  ^^^^^^^  ^^  ^"^"^  ^^\Vc^^*\  ^-^^ 
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other  transportation  companies,  and  for  this  pur- 
pose they  shall  have  power  to  issue  subpoenas  and 
all  other  necessary  process;  to  hear  and  determine 
complaints  against  railroad  and  other  transporta- 
tion companies,  to  send  for  persons  and  papers,  to 
administer  oaths,  take  testimony,  and  punish  for 
contempt  of  their  orders  and  processes,  in  the  same 
manner  and  to  the  same  extent  as  courts  of  record, 
and  enforce  their  decisions  and  correct  abuses 
through  the  medium  of  the  courts.  Said  commis- 
sioners shall  prescribe  a  uniform  system  of  accounts 
to  be  kept  by  all  such  corporations  and  companies. 
Any  railroad  corporation  or  transportation  com- 
pany which  shall  fail  or  refuse  to  conform  to  such 
rates  as  shall  be  established  by  such  commission- 
ers, or  shall  charge  rates  in  excess  thereof,  or  shall 
fail  to  keep  their  accounts  in  accordance  with  the 
system  prescribed  by  the  commission,  shall  be 
fined  not  exceeding  twenty  thousand  dollars  for 
each  offense,  and  every  officer,  agent  or  employ^  of 
any  such  corporation  or  company  who  shall  de- 
mand or  receive  rates  in  excess  thereof,  or  who 
shall  in  any  manner  violate  the  provisions  of  this 
section,  shall  be  fined  not  exceeding  five  thousand 
dollars,  or  be  imprisoned  in  the  county  jail  not  ex- 
ceeding one  year.  In  all  controversies,  civil  or 
criminal,  the  rates  of  fares  and  freights  established 
by  said  commission  shall  be  deemed  conclusively 
just  and  reasonable,  and  in  any  action  against  such 
corporation  or  company  for  damages  sustained  by 
charging  excessive  rates,  the  plaintiff,  in  addition 
to  the  actual  damage,  may,  in  the  discretion  of  the 
judge  or  jury,  recover  exemplary  damages.  Said 
commission  shall  report  to  the  governor,  annually, 
their  proceedings  and  such  other  facts  as  may  be 
deemed  important.  Nothing  in  this  section  shall 
prevent  individuals  from  maintaining  actions 
against  any  of  such  companies.  The  legislature 
may,  in  addition  to  any  penalties  herein  prescribed, 
enforce  this  article  by  forfeiture  ol  ci\i?^Ar\>eY  q^ 
otherwise,  and  may  confer  such  {url\ieT  po^w^T^  w\ 
the  commissioners  as  shall  be  necessary  \»o  ©vi^\e> 
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them  to  perform  the  duties  enjoined  on  them  in 
this  and  the  foregoing  section.  The  legislature 
shall  have  power,  by  a  two-thirds  vote  of  all  the 
members  elected  to  each  house,  to  remove  any^  one 
or  more  of  said  commissioners  from  office  for  dere- 
liction of  duty,  or  corruption,  or  incompetency: 
and  whenever,  from  any  cause,  a  vacancy  in  office 
shall  occur  in  said  commission,  the  governor  shall 
fill  the  same  by  the  appointment  of  a  qualified  per- 
son thereto,  who  shall  hold  office  for  the  residue  of 
the  unexpired  term,  and  until  his  successor  shall 
have  been  elected  and  qualified. 

The  powers  of  the  commission  for  the  con- 
trol of  railroad  corporations  and  transporta- 
tion companies  should  be  construed  to  extend 
the  supervision  of  the  commission  to  all  per- 
sons engaged  in  transportation,  whether  as 
corporations,  joint-stock  companies,  partner- 
ships or  individuals,  and  it  is  so  construed  by 
legislative  enactments.  [Act  creating  rail- 
road commission.  Stats.  1880,  pp.  45,  48, 
Sec.  14.]     Moran  v.  Ross,  79  Cal.  159. 

The  term  of  office  of  the  commissioners 
commences  on  the  same  day  as  that  of  the 
governor.     Barton  v,  Kalloch,  56  Cal.  102. 

The  section  is  referred  to  in  Robinson  v. 
Southern  Pacific  Co.,  105  Cal.  544,  in  connec- 
tion with  the  contention  that  sections  489, 
490,  of  Civil  Code,  relating  to  stop-over  tick- 
ets, were  repealed,  but  the  question  of  repeal 
is  no£  decided,  being  only  conceded  for  pur- 
poses of  the  case. 

The  section   is  referred   to  in  the  slander 
case  of  ResL  v.  Wood,  10&  Ca\.^^^, 
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Section  23.  Until  the  legislature  shall  district 
the  state  the  following  shall  be  the  railroad  dis- 
tricts: The  first  district  shall  be  ccrmposed  of  the 
counties  of  Alpine,  Amador,  Butte,  Calaveras, 
Colusa,  Del  Norte,  El  Dorado,  Humboldt,  Lake, 
Lassen,  Mendocino,  Modoc,  Napa,  Nevada,  Placer, 
Plumas,  Sacramento,  Shasta,  Sierra,  Siskiyou, 
Solano,  Sonoma,  Sutter,  Tehama,  Trinity,  Yolo 
and  Yuba,  from  which  one  railroad  commissioner 
shall  be  elected.  The  second  district  shall  be  com- 
posed of  the  counties  of  Marin,  San  Francisco  and 
San  Mateo,  from  which  one  railroad  commissioner 
shall  be  elected.  The  third  district  shall  be  com- 
posed of  the  counties  of  Alameda,  Contra  Costa, 
Fresno,  Inyo,  Kern,  Los  Angeles,  Mariposa,  Mer- 
ced, Mono,  Monterey,  San  Benito,  San  Bernardino, 
San  Diego,  San  Joaquin,  San  Luis  Obispo,  Santa 
Barbara,  Santa  Clara,  Santa  Cruz,  Stanislaus, 
Tulare,  Tuolumne  and  Ventura,  from  which  one 
railroad  commissioner  shall  be  elected. 

Section  24.  The  legislature  shall  pass  all  laws 
necessary  for  the  enforcement  of  the  provisions  of 
this  article. 

The  act  of  April  23,  1880  [Stats,  p.  400], 
requiring  directors  of  mining  corporations  to 
post  monthly  statements  of  the  receipts,  ex- 
penditures and  liabilities  of  the  corporation 
is  not  unconstitutional.  Hewlett  v.  Epstein, 
63  Cal.  184. 

ARTICLE  XIII. 

REVENUE  AND   TAXATION. 

Section  1.     All  property  in  the  state,  not  ex- 
empt under  the  laws  of  the  United  States,  shall  be 
taxed  in  proportion  to  its  value,   to  be  ascertained 
as    provided   by  law.     The  word  ^*pTopet\,^0''  ^'^ 
used  in  this  article  and  section,  is  "h.ex^'Vi^  ^eci\a»t^^ 
to  include  moneys,    credits,    bonds,    ft\,oeV^^  ^\i.^'e», 
franchises,  and  all  other  matters  and  \.\i\ng,^  ^^^^ 


^Y 
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I , personal  and  mixed,  capable  of  private  ownership; 
i^r  provided^  that  i^fApftr^jy  used  for  free  public  librar 
lies  and  fijee  museums,  growing'  t^i^Opy,  pi'Uper Ly 
usM  tiXliiusively  161*  puMic  schools  and  such  as  may 
belong  to  the  United  States,  this  state  or  to  any 
county  or  municipal  corporation  within  this  state, 
shall  be  exempt  from  taxation.  The  legislature 
may  provide,  except  in  case  of  credits  secured  by 
mortgage  or  trust  deed,  for  a  deduction  from 
credits  of  debts  due  to  bona  fide  residents  of  this 
state.  [Amendment  ratified  at  election  Nov.  6. 
1894.] 

[Original.  Section.] 

Section  1.  All  property  in  the  state,  not  ex- 
empt under  the  laws  of  the  United  States,  shall  be 
taxed  in  proportion  to  its  vahie,  to  be  ascertained 
as  provided  by  law.  The  word  "property,  "as  used 
in  this  article  and  section,  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things,  real,  per- 
sonal and  mixed,  capable  of  private  ownership;  pro- 
vided that  growing  crops,  property  used  exclu- 
sively for  public  schools,  and  such  as  may  belong 
to  the  United  States,  this  state,  or  to  any  county 
or  municipal  corporation  within  this  state,  shall  be 
exempt  fiom  taxation.  The  legislature  may  pro- 
vide, except  in  the  case  of  credits  secured  by  mort- 
gage or  trust  deed,  for  a  reduction  from  credits  or 
debts  due  to  bona  fide  residents  of  this  state. 

Const.  1849,  Art.  XI,  Sec.  14. 

Fruit  trees  are  not  growing  crops,  and  are 
subject  to  taxation.  Cottle  v.  Spitzer,  65  Cal. 
456. 

The   words   "all  other  matters  and  things, 

real,   personal    and  mixed,  capable  of  private 

ownership,"  do  not  qualify  the  word  franchise. 

/Sa/d  words  show  clearly  that   they   were   in- 

tended   to  add  somelhiii^  Vo  ^\v^\.  ^\^^^^^^ 

them— to  refer  to  kinds  oi  ^xo^^^^.1  ^^"^  Y^^- 
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viously  mentioned — not  to  qualify  anything, 
and  franchises  are  property  subject  to  taxa- 
tion. Spr.  V.  W.  W.  v.  Scbottler,  62  Cal.  71, 
and  S.  F.  Gas  Co.  r.  Schottler,  Id,  119. 

Where  the  capital  stock  of  a  corporation 
divided  into  sTiares  was  owned  bv  others  and 
not  by  the  corporation  itself,  prior  to  1879, 
the  corporation  could  not  be  assessed  therefor, 
but  could  be  assessed  only  for  the  property 
''owned,  claimed  by,  or  in  its  possession  or 
under  its  control."  San  Francinco  v,  S.  V.  ^^'. 
W.,  63  Cal.  524,  following  decisions  of  former 
Supreme  Court. 

Section  3640  of  Political  Code  as  it  stood 
in  1880,  providing  for  the  assessment  of  shares 
of  national  bank  stock  was  discriminating 
and  unconstitutional  in  not  allowing  deduc- 
tions for  credits.  Such  stock  is  not  a  credit 
secured  by  mortgage  or  deed  of  trust.  Miller 
V.  Heilbron,  58  Cal.  133.  Sec.  3640  was  re- 
pealed March  7,  1881. 

The  definition  of  property  is  broad  enough 
to  include  the  possessory  right  and  imperfect 
interest  of  a  purchaser  of  state  land  prior  to 
payment  of  the  purchase  money  or  receipt  of 
patent,  and  the  state  is  not  estop})ed  from  as- 
sessing such  interest.  People  r.  Donnelly,  58 
Cal.  144.  f 

It   would    be   double  taxation  to  assess  all  i 
the  corporate  property   of   a  corporation  and/ 
also  assess   to  each   stockholder  the  shares  of/ 
stock   of   such   corporation    owned    b^    Vv\\s\ 
Burke  r,  Badlaw,  57  Cal.  594. 

Tliat  property  shall    be   assefe^ed  \\i  ^to> 
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tion  to  its  value,  to  be  ascertained  as  provided 
by  law,  requires  assessors  to  proceed  to  ascer- 
tain such  value  in  the  manner  provided  by 
law  at  the  time  of  making  the  assessment. 
The  manner  provided  at  the  time  the  consti- 
tution went  into  effect  was  not  in  conflict  with 
the  constitution.      Hyatt  r.  Hall.  54  Cal.  353. 

Section  3681  of  Political  Code  providing  for 
the  adding  of  taxes  upon  property  which  es- 
caped taxation  the  previous  year  is  constitu- 
tional. Without  such  provision  taxation 
would  be  unequal.  [Approving  Biddle  v. 
Oakes,  59  Cal.  94.]  Farmers'  etc.  Bank  v 
Board,  97  Cal.  318,  324. 

A  seat  in  the  San  Francisco  stock  and  ex- 
change board  is  not  taxable  property.  So  held 
in  Lowenberg  r.  Greenebaum,  99  Cal.  162;  a 
seat  in  the  board  is  a  mere  personal  privilege 
of  being  and  remaining  a  member  of  a  volun- 
tary association  with  the  assent  of  the  associ- 
ate.«,  and  is  not  "property''  that  would  pass 
by  sale  under  a  common  writ  of  execution, 
and  following  those  views  it  is  held  that  it  has 
no  qualities  which  make  it  taxable  as  prop- 
erty. [Clute  V.  Loveland,  68  Cal.  254,  distin- 
guished.] City  and  County  of  San  Francisco 
r.  Anderson,  103  Cal.  70,  and  City  and  County 
of  San  Francisco  r.  Wangenheim  &  Co.,  37 
Pac.  Rep.  221. 

It  was  held  under  the  act  of  March  19,  1878 
[Stats,   p.   338]    which    was  a  special  law  to 
legalize  aseessments  m  Sau  ¥i^wQ,\^co.^that  an 
utibessmeni    of    the    capUaY  ^VoviV  c>\  ^  >^\ys^v^ 
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tjorporation   was   valid.     San  Francisco   v.  S. 
V.  W.  W.,  54  Cal.  571. 

The  section  is  referred  to  in  connection  with 
powers  of  supervisors  to  collect  license  tax, 
(opinion  of  Thornton,  J.)  in  Ex  parte  Wolters, 
65  Cal.  271;  and  as  to  pleading  in  action  to 
recover  taxes  from  railroad  company  in  People 
V.  C.  P.  R.  R.  Co.,  83  Cal.  406;  and  in  relation 
to  Los  Angeles  City  Charter,  in  Security  Sav. 
Bank,  etc.  v.  Hinton,  97  Cal.  214;  and  in  con- 
curring opinion  of  Sharpstein,  J.,  as  to  power 
of  board  of  equalization  to  raise  entire  assess- 
ment roll,  including  assessment  of  money. 
People  V.  Dunn,  59  Cal.  336;  and  of  Thornton, 
J.,  in  W.  F.  &  Co.  r.  Board  of  Equalization,  56 
Cal.  202. 

The  provisions  of  the  act  of  March,  1895 
[Stats,  p.  267],  to  establish  fees  of  county, 
township  and  other  officers  and  of  jurors  and 
witnesses,  violates  this  section  in  the  provis- 
ion requiring  an  additional  tax  or  deposit,  in 
probate  cases  upon  each  additional  one  thou- 
sand dollars  in  excess  of  three  thousand  dol- 
lars, shown  by  the  inventory  and  appraise- 
ment. This  is  pronounCied  **an  extraordinary 
tax"  upon  the  property  to  v/hich  it  applies, 
in  addition  to  the  equal  and  uniform  tax  to 
which  alone  all  propertv  in  the  state  is  liable. 
Fat  jo  r.  Pfister,  117  Caf.  86. 

An   assessment    by    an    irrigation    district 
upon    pueblo  lands  within    a   city  Yjh\e,\\  \^ 
within   the  district,  which   lar\ds  ai^  \v£\oe.^\3c- 
pi'ed  and  uncultivated^  but  suscepWVA^  cA  ^n^V- 
t/vaijon   by  irrigation,   and  Y^YiicVi  ^o\x\$^\i^ 
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benefited  by  irrigation,  is  not  "a  tax"  upon 
the  property  of  the  municipality — and  such 
puehlo  lands  may  be  sold  to  pay  the  assess- 
merit.  San  Diego  r.  Linda  Vista  Ir.  Dist.,  108 
Cal.  192. 

The  term  assessment  is  often  popularly  used 
as  a  synonym  for  taxation,  but  this  is  not  its 
strict  legal  significance.  Holley  v.  County  of 
Orange,  106  Cal.  425. 

Railroad  bonds  held  by  the  owner  in  this 
state  are  taxable  here  notwithstanding  they 
are  secured  by  m)rtg<ige  on  railroad  property 
situated  out  of  this  state.  Credits  have  their 
situs  at  the  domicile  of  the  creditor.  Where 
the  constitution  requires  the  taxation  of  bonds 
it  is  not  in  the  power  of  the  legislature  to  ex- 
empt them.  Mackay  v,  San  Francisco,  113 
Cal.  394. 

The  statute  requiring  the  assessor  to  collect 
taxes  on  personal  property  which  is  not  se- 
cured by  lien  upon  real  property,  at  the  time 
of  making  assessment  violates  no  constitu- 
tional provision.     Rode  v.  Siebe,  119  Cal.  519. 

This  section  is  not  self-executing,  but  merely 
fixes  the  liability  of  property  to  taxation,  and 
the  standard  upon  which  it  is  based,  viz.,  in 
proportion  to  its  value,  but  confides  the  duty  of 
prescribing  the  machinery  by  which  to  ascer- 
tain the  value  to  the  legislature,  with  which  the 
power  of  taxation  is  lodged.  McHenry  v. 
Downer,  116  Cal.  ^^. 


REVENUE  AND  TAXATION.    Art.  XIII,  Sees.  8-4         371 

Section  2.  Land  and  the  improvements  there- 
on, shall  be  separately  assessed.  Cultivated  and 
uncultivated  land,  of  the  same  quality,  and  simi- 
larly situated,  shall  be  assessed  at  the  same  value. 

An  assessment  of  land  claimed  and  occu- 
pied by  a  railroad  company  as  a  right-of-way, 
together  with  the  track  and  all  substructures 
and  superstructures  which  support  the  same, 
without  any  separate  assessment  of  land  and 
improvements,  as  required  in  this  section,  is 
void.  Railroad  Co.  v.  Mecartney,  104  Cal. 
621. 

Section  3.  Every  tract  of  land  containing  more 
than  six  hundred  and  forty  acres,  and  which  has 
been  sectiooized  by  the  United  States  government, 
shall  be  assessed  for  the  purposes  of  taxation,  by 
sections  or  fractions  of  sections.  The  legislature 
shall  provide  by  law  for  the  assessment  in  small 
tracts  of  all  lands  not  sectionized  by  the  United 
States  government. 

Section  4.  A  mortgage,  deed  of  trust,  contract 
or  other  obligation  by  which  a  debt  is  secured,  shall, 
for  the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  interest  in  the  property 
atfected  thereby.  Except  as  to  railroad  and  other 
ijuasi  public  corporatioos,  in  case  of  debts  so  se- 
cured, the  value  of  the  property  alTected  by  such 
mortgage,  deed  of  trust,  contract  or  obligation,  leps 
the  value  of  such  security  shall  be  assessed  and 
taxed  to  the  owner  of  the  property,  and  the  value 
of  such  security  shall  be  assessed  and  taxed  to  the 
owner  thereof,  in  the  county,  city,  or  district  in 
which  the  property  affected  thereby  is  situate.  The 
taxes  so  levied  shall  be  a  lien  upon  the  property  and 
security,  and  may  be  paid  by  either  pav\»'^  \)0  "smq\\ 
security;  i/  paid  by  the  owner  of  the  secwYWi^  ^  XiV'^ 
tax  so  levied  upon  the  property  at£ec\)e^  U\et^\rs 
i^/^alj  become  a  part  of  the  debt,  so  secuxe^-,  \V  X\v.^ 
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owner  of  the  property  shall  pay  the  tax  so  levied 
on  such  security,  it  shall  constitute  a  payment 
thereon,  and  to  the  extent  of  such  payment  a  full 
discharge  thereof;  provided,  that  if  any  such  se- 
curity or  indebtedness  shall  be  paid  by  any  such 
debtor  or  debtors,  after  assessment  and  before  the 
tax  levy,  the  amount  of  such  levy  may  likewise  be 
retained  by  such  debtor  or  debtors,  and  shall  be  com- 
puted according  to  the  tax  levy  for  the  preceding 
year. 

The  right  of  mortgagor  to  retain  amount  of 
mortgage  tax  according  to  rate  of  previous 
year,  is  not  exclusive,  but  he  may  afterwards 
recover  same  by  action,  if  the  mortgagee  does 
not  pay  it  and  the  mortgagor  is  obliged  to  re- 
lieve his  land  from  the  tax  lien.  [S.  G.  V.  L. 
&  W.  Co.  V.  Witmer,  23  Pac.  Rep.  500,  af- 
firmed] 96  Cal.  623,  Beatty,  C.  J.,  and  Harri- 
son, J.,  dissenting.  See  Political  Code,  section 
3627. 

An  assessment  levied  by  irrigation  districts, 
although  referable  to  the  power  of  taxation,  is 
distinct  from  a  tax,  and  is  not  subject  to  the 
provision  requiring  mortgages,  etc.,  to  be  de- 
ducted from  value  of  land,  but  may  be  levied 
upon  all  the  real  property  within  the  district 
without  such  deductions.  Tregea  v.  Owens,  94 
Cal.  318,  affirming  In  re  Bonds  Madera  Ir. 
Dist.,  92  Cal.  296. 

The  assessment  of  the  interest  of  the  mort- 
gagor must  be  complete  within  itself,  so  as  to 
show  upon   its  face,  without  reference  to  the 
assessment  of  the  interest  of  the  mortgagee, 
that  the  value  oi  t\\e  moiv^'si^^  vcv\.^\^%\.\^  d^- 
ducted.     Knott  v.  Peden,^^  Q,^\.^^^. 
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AsBessment  of  mortgage  interest  is  assess- 
ment of  an  interest  in  the  land  itself,  and  a 
tax  sale  under  such  assessment  conveys  an 
interest  in  the  land.  Such  sale  is  not  merely 
a  sale  of  the  mortgage.  Borland  v.  Mooney, 
72Cal.  34. 

Under  this  constitution  the  mortgage  se- 
curity is  assessed  as  an  interest  in  the  land  to 
the  mortgagee,  and  either  party  can  pay  the 
tax  thereon.  [Considered  with  reference  to 
payment  of  taxes  under  adverse  possession.] 
Brown  v.  Clark,  89  Cal.  196,  202. 

A  clause  in  a  mortgage  to  the  effect  that 
the  mortgagee  may  pay  taxes  assessed  against 
the  land,  and  that  money  so  paid  with  inter- 
est thereon  shall  be  included  in  and  secured 
by  the  mortgage,  does  not  render  void  the 
agreement  to  pay  Interest  on  the  mortgage 
debt.     Mayre  v.  Hart,  76  Cal.  291. 

All  mortgagors  except  railroads  are  given 
the  benefit  of  the  deduction  of  mortgage  from 
value  of  land,  and  if  the  mortgage  belongs  to 
the  state,  the  mortgagor  is  still  entitled  to  the 
deduction,  although  the  mortgage  cannot  be 
assessed.  People  r.  Supervisors,  77  Cal.  137. 
A  mortgage  given  in  November,  1879,  to 
secure  a  promissory  note,  contained  no  special 
covenant  as  to  payment  of  taxes.  The  mort- 
gagor having  paid  taxes  assessed  against  the 
mortgage  interest  after  the  adoption  of  this 
constitution,was  entitled  to  deduct  the  amount 
thereof,  when  he  paid  up  the  uolfe  mY^^"^. 
Hajr  r.  Hill,  65  Cal.  383.  [ A\>pTON\ti^, '^^- 
Coppln  V,  McCartney,  60  Cal.  Zl\\ 
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Mortgages,  deeds  of  trust,  contracts  or  other 
obligations  secured  upon  the  property  of  rail- 
road and  other  quasi  public  corporations  are 
not  to  be  deemed  or  treated  as  an  interest  in 
the  property  for  the  purpose  of  taxation,  and 
such  mortgages,  etc.,  are  not  to  be  deducted, 
but  railroads  operated  in  more  than  one 
county  must  be  assessed  only  by  the  State 
Board  of  Equalization  [section  10,  article 
Xlll],  C.  P.  R.  R.  Co.  V.  State  Board  of  Equal- 
ization, 60  Cal.  35. 

A  mortgagee,  prior  to  the  adoption  of  this 
constitution,  did  not  have  a  vested  right  of 
exemption  from  taxation  which  extended  be- 
yond the  life  of  the  former  constitution.  Even 
if  he  had  a  contract  with  his  mortgagor  by 
which  the  latter  agreed  to  pay  all  taxes,  a 
change  in  the  law  which  impo?ed  the  duty  on 
him  to  pay  the  tax  in  the  first  instance,  would 
not  violate  the  obligation  of  the  contract.  The 
plain  intent  of  the  constitution  is  to  subject 
to  taxation  classes  of  property  previously 
exempt.  McCoppin  v.  McCartney,  60  Cal. 
367. 

A   mortgage   made   in    1879,  prior   to   the 
adoption    of    the    constitution,    contained    a 
clause  that  the  mortgagee  might  pay  any  tax, 
etc..  levied   against  the    land   and   the   mort- 
gagor would    repay   the   same,  and    that   the 
amount  so  paid  would  be  secured  by  the  mort- 
gage.     In    1880  the   mortgage   was   assessed 
separate  from  the  land.    The  mortgage  was 
an  interest  in  the  land,  \.\\e  mo\V^^^^  v^^ ^'5v's, 
a  tax  upon  an  interest  \tv  theUxve^.'^^^^^^'^'^^^^ 
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was  valid  when  made  and  the  mortgagee  was 
entitled  to  recover  the  tax  paid  by  him  on  the 
mortgage.      Beckman  v.  Skaggs,  59  Cal.  641. 

It  would  be  double  taxation  to  assess  all 
the  tangible  property  and  franchise  of  a  cor- 
poration and  also  assess  to  each  stockholder 
the  value  of  his  shares  of  stock.  Burke  v, 
Badlam,  57  Cal.  594.  See  cases  collected 
under  section  9,  this  article. 

The  legislature  has  power  to  make  the  lien 
for  taxes  paramount  to  all  other  liens  upon 
land,  so  that  the  purchaser  at  tax  sale  takes 
title  free  from  incumbrance.  The  personal 
property  tax  being  made  such  lien  upon  land, 
takes  precedence  of  a  mortgage  incumbrance. 
California  Loan  Co.  v.  Weis,  118  Cal.  492. 

Section  5.  Every  contract  hereafter  made,  by 
which  a  debtor  is  obligfated  to  pay  any  tax  or  assess- 
'  ment  on  money  loaned,  or  on  any  mortgage,  deed  of 
trust,  or  other  lien,  shall,  as  to  any  interest  specified 
therein,  and  as  to  such  tax  or  assessment,  be  null 
and  void. 

Evidence  of  parol  agreement  by  which  the 
borrower  agrees  to  pay  taxes  levied  on  the 
money  borrowed,  or  on  the  mortgage,  tends  to 
establish  illegality  under  section  1856,  Code  of 
Civil  Procedure.  Daw.  r.  Niles,  33  Pac.  Rep. 
1114. 

As  to  contract  made  before  the  adoption  of 
this  constitution,  and  which  was  valid  when 
made,  see  Beckman  v.  Skaggs,  59  Cal.  541. 

A  cotemporaneous  agreement  Vi^V'^^^w  \x\<stV 
S^^gor  and  mortgagee,  to  the  eftecl  \\:i^\.  xv\<^^V 
gagor  shall  be  entitled  to  a  creAW  o\   V^o  ^xA 
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one-half  per  cent,  if  he  shall  produce  receipts 
showing  payment  of  all  taxes  against  the 
mortgaged  property,  even  if  construed  to  mean 
the  mortgage  tax,  is  not  invalid,  because  the 
constitution  [Sec.  4,  Art.  XIII],  permits  the 
mortgagor  to  pay  the  mortgage  tax,  and  to 
deduct  the  amount  so  paid  from  the  debt. 
Hewitt  V,  Dean,  91  Cal.  5. 

A  clause  in  a  mortgage  to  the  effect  that  the 
mortgagee  may  pay  taxes  assessed  against  the 
land,  and  that  money  so  paid,  with  interest 
thereon,  shall  be  included  in  and  secured  by 
the  mortgage,  does  not  render  void  the  agree- 
ment to  pay  interest  on  the .  mortgage  debt. 
Mayre  v.  Hart,  76  Cal.  291. 

A  provision  in  a  mortgage  that  upon  fore- 
closure the  mortgagee  may  recover  all  pay- 
ments made  by  him  ''for  taxes  and  assessments 
on  said  premises,  including  taxes  on  the  inter- 
est of  the  mortgagee  therein  by  reason  of  this 
mortgage,"  contravenes  this  provision  of  the 
constitution,  and  is  subject  to  the  penalty 
therein  provided;  and  the  mortgage  is  void  to 
the  extent  of  the  "interest"  on  the  monev. 
[Harralson  v.  Barrett,  99  Cal.  607.]  Garmes  r. 
Jensen,  103  Cal.  376. 

Evidence  of  a  cotemporaneous  oral  agree- 
ment between  mortgagor  and  mortgagee  that 
the  mortgagor  would  pay  all  taxes  that  might 
be  assessed  on  the  mortgage  or  the  indebted- 
ness secured  thereby,  and  which  is  offered  for 
the  purpose  of  invalidatm^  the  promise  in  the 
note  to  pay  intereBtjia  ma.dTCi\^^\\Afc,  \iv^  \, 
iVjies,  104  Cal.  107-UO. 
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An  agreement,  either  verbal  or  in  writing, 
that  i!  the  mortgagor  should  pay  the  state  and 
county  taxes  each  year  assessed  against  the 
mortgage,  he  should  be  credited  upon  the 
interest  due  upon  the  mortgage  note,  with  one 
and  a  half  per  cent,  thereof,  and  the  amount 
of  interest  he  should  pay  the  mortgagee  would 
be  seven  per  cent.,  is  not  a  violation  of  the 
constitution,  and  does  not  preclude  the  mort- 
gagee from  collecting  the  conventional  rate  of 
interest  specified  in  the  note.  [Hewitt  v.  Dean, 
91  Cal.  10.]  Cal.  State  Bank  r.  Webber,  110 
Cal.  539.  See  also  Harralson  t'.  Barrett,  99 
Cal.  607. 

Section  6.  The  power  of  taxation  shall  oever 
be  surrendered  or  suspended  by  any  grant  or  con- 
tract to  which  the  state  shall  be  a  party. 

Section  7.  The  legislature  shall  have  the  power 
to  provide  by  law  for  the  payment  of  all  taxes  on 
real  property  by  installments. 

Section  8.  The  legislature  shall  by  law  require 
each  taxpayer  in  this  state  to  make  and  deliver  to 
the  county  assessor  annually  a  statement,  under 
oath,  setting  forth  specifically  all  the  real  and  per- 
sonal property  owned  by  such  taxpayer,  or  in  his 
possession,  or  under  his  control,  at  twelve  o'clock 
meridian,  on  the  first  Monday  of  March. 

The  provision  of  the  charter  of  the  city  of 
Stockton,  adopted  prior  to  the  adoption  of  this 
constitution,  required  the  city  council  to  assess, 
levy,  etc.,  taxes  upon  all  taxable  property 
within  the  citj,  and  required  the  c\\.y  vv«^^^%^t 
to  prepare  a  list  of  such  property  belvj^ew  >3cife 
^rst  day  of  January  and  the  first  Motidi^.-^  \xv 
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April  of  each  year.  Heldf  said  provisions  were 
not  repealed  by  section  8,  article  XI,  of  this 
constitution;  and  an  assessment  of  a  mortgage 
made  in  conformity  with  the  provisions  of  the 
charter  is  not  invalid,  although  the  mortgage 
was  not  executed  until  after  the  first  Monday 
in  March.  City  of  Stockton  r.  Ins.  Co.,  73 
Cal.  621. 

Sections  3633  and  3629  of  Political  Code,  by 
which  the  assessor  is  required  to  make  an 
assessment  after  the  taxpa3'er  has  neglected  or 
refused  to  furnish  a  statement,  and  to  note  the 
refusal  on  the  assessment  book,  are  not  uncon- 
stitutional.    Orena  v.  Sherman,  61  Cal.  101. 

Section  9.  A  state  board  of  equalization,  con- 
sisting of  one  member  from  each  cong-ressional  dis- 
trict in  this  state,  shall  be  elected  by  the  qualified 
electors  of  their  respective  districts,  at  the  first 
general  election  to  be  held  after  the  adoption  of  this 
amendment,  and  at  each  general  election  every  four 
years,  whose  term  of  office  shall  be  for  four  years, 
whose  duty  it  shall  be  to  equalize  the  valuation  of 
the  taxable  property  in  the  several  counties  of  the 
state  for  the  purposes  of  taxation.  The  controller 
of  state  shall  be  ex  officio  a  member  of  the  board. 
The  boards  of  supervisors  of  the  several  counties  of 
the  state  shall  constitute  boards  of  equalization  for 
their  respective  counties,  whose  duty  it  shall  be  to 
equalize  the  valuation  of  the  taxable  property  in 
the  county  for  the  purpose  of  taxation;  provided, 
such  state  and  county  boards  of  equalization  are 
hereby  authorized  and  empowered,  under  such  rules 
of  notice  as  the  county  boards  may  prescribe  as  to 
the  county  assessments,  and  under  such  rules  of 
Z2oiice  as  the  state  hoard  xxi«i.^  prescribe  as  to  the 
action  of  the  state  board,  \.o  Vncr^^-fe^  Q^\ck>««^  \\iq 
entire  assessment  roW,  or  an^  a^"8»'&%m^^\. ^q;^\«C\x^^^ 
therein,  so  as  to  eqv\a\i7.e\.^^^^^^^^^^^^^^^'^^^^^^' 
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erty  contained  in  said  assessment  roll,  and  make 
the  assessment  conform  to  the  true  value  in  money 
of  the  property  contained  in  said  roll;  provided, 
that  no  board  of  equalization  shall  raise  any  mort- 
gage, deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured,  money,  or  solvent  credits, 
above  its  face  value.  The  state  board  of  equalization 
elected  in  eighteen  hundred  and  ninety-four  shall 
continue  in  office  until  their  successors,  as  herein 
provided  for,  shall  be  elected  and  shall  qualify. 
[Amendment  ratified  at  election  Nov.  6,  1894.] 

[AMENDMENT  OF  1884.] 

Section  9.  A  state  board  of  equalization,  con- 
sisting of  one  member  from  each  congressional  dis- 
trict in  this  state,  as  the  same  existed  in  eighteen 
hundred  and  seventy-nine,  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts,  at  the 
general  election  to  be  held  in  the  year  eighteen 
hundred  and  eighty -six,  and  at  each  gubernatorial 
election  thereafter,  whose  term  of  office  shall  be  for 
four  years,  whose  duty  it  shall  be  to  equalize  the 
valuation  of  the  taxable  property  in  the  several 
counties  of  the  state  for  the  purposes  of  taxation. 
The  controller  of  state  shall  be  ex  officio  a  member 
of  the  board.  The  boards  of  supervisors  of  the  sev- 
eral counties  of  the  state  shall  constitute  boards  of 
equalization  for  their  respective  counties  whose 
duty  it  shall  be  to  equalize  the  valuation  of  the  tax- 
able property  in  the  county  for  the  purpose  of  tax- 
ation; provided,  such  state  and  county  boards  of 
equalization  are  hereby  authorized  and  empowered, 
under  such  rules  of  notice  as  the  county  boards  may 
prescribe  as  to  the  county  assessments,  and  under 
such  rules  of  notice  as  the  state  feoard  may  prescribe 
as  to  the  action  of  the  state  board,  to  increase  or 
lower  the  entire  assessment  roll,  or  any  assessment 
contained  therein,  so  as  to  equalize  the  assessment 
of  the  property  contained  in  said  assessment  roll^ 
and  make  the  assessment  conform  to  \)\iG  Vc\\e>  \^xiw^ 
in  money  of  the  property  contained  m  a«\^  \cJ^\ 
provided,  that  no  board  of  equalizaUou  Sk\iiX\  x^\^<^ 


380  CONSTITUTION  1879 

any  mortgage,  deed  of  trust,  contract,  or  other 
obligatioD  by  which  a  debt  is  secured,  money  or 
solvent  credits,  above  its  face  value.  The  present 
state  board  of  equalization  shall  continue  in  office 
until  their  successors,  as  herein  provided  for,  shall 
be  elected  and  shall  qualify.  The  legislature  shall 
have  power  to  redistrict  the  state  into  four  districts, 
as  nearly  equal  in  population  as  practicable,  and  to 
provide  for  the  elections  of  members  of  said  board  of 
equalization.     [Ratification  declared  Feb.  12,  1885.] 

[ORIGINAL  SECTION.] 

Section  9.  A  state  board  of  equalization,  con- 
sisting of  one  member  from  each  congressional  dis- 
trict in  this  state,  shall  be  elected  by  the  qualified 
electors  of  their  respective  districts  at  the  general 
election  to  be  held  in  the  year  eighteen  hundred 
and  seventy-nine,  whose  term  of  office,  after  those 
first  elected,  shall  be  four  years,  whose  duty  it  shall 
be  to  equalize  the  valuation  of  the  taxable  property 
of  the  several  counties  m  the  state  for  the  purposes 
of  taxation.  The  controller  of  state  shall  be 
ex  officio  a  member  of  the  board.  The  boards  of 
supervisors  of  the  several  counties  of  the  state  shall 
constitute  boards  of  equalization  for  their  respective 
counties,  whose  duty  it  shall  be  to  equalize  the  val- 
uation of  the  taxable  property  in  the  county  for 
the  purpose  of  taxation;  provided,  such  state  and 
county  boards  of  equalization  are  hereby  authorized 
and  empowered,  under  such  rules  of  notice  as  the 
county 'boards  may  prescribe  as  to  the  county  assess- 
ments, and  under  such  rules  of  notice  as  the  state 
board  may  prescribe,  as  to  the  action  of  the  state 
board,  to  increase  or  lower  the  entire  assessment 
roll,  or  any  assessment  contained  therein,  so  as  to 
equalize  the  assessment  of  the  property  contained 
in  said  assessment  roll,  and  make  the  assessment 
conform  to  the  true  value  in  money  of  the  property 
contained  in  said  roll. 

The  amendment  to  tVi\^  %^ctvou  of  1884  was 
properly  adopted.    Peo^\^  x .  ^UciN}evfc\  ,^n  ^^, 

OH 
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The  power  o!  the  state  board  of  equaliza- 
tion is  not  confined  to  adjustment  of  assess- 
ments for  state  purposes,  but  in  raising  or 
lowering  assessments  it  may  affect  the  assess- 
ment for  county  as  well  as  for  state  purposes. 
Baldwin  v.  Ellis,  68  Cal.  495. 

The  tax  payer  is  entitled  to  notice  of  the 
meetings  of  the  county  board  at  which  his 
taxes  may  be  increased.  But  the  ninth  sec- 
tion of  the  act  of  1874  [Stats,  p.  477],  attempts 
to  provide  for  an  assessment,  in  San  Francisco, 
which  is  arbitrary  and  absolute,  without  the 
possibility  of  equalization  by  the  board  of 
supervisors,  as  it  provides  for  an  assessment 
to  be  made  after  the  time  in  which  such  board 
can  act.  The  legislature  has  no  power  to 
deprive  the  taxpayer  of  an  opportunity  of 
appearing  before  the  board  for  the  purpose  of 
contesting  the  amount  assessed  against  him. 
[Neither  City  and  County  of  S.  F.  v.  Flood,  64 
"Cal.  504,  nor  Orena  v.  Sherman,  61  Cal.  101, 
conflict  with  these  views.]  People  v.  Pitts- 
burg R.  R  Co.,  67  Cal.  625. 

A  raise  in  the  assessment  of  a  county,  by 
the  state  board  operates  upon  assessments  of 
mortgages.  Schroeder  v.  Grady,  66  Cal.  213, 
affirming  People  v.  Dunn,  59  Cal.  328,  Ross,  J. 
dissenting. 

So  far  as  relates  to  the  state  board  the   sec- 
tion   has   reference   to  equalization   between 
counties,  and  if  sections  3692, 3693  of  Political 
Code  as  amended  in  1880,  attempt  \.o  ^xciN\ij^ 
for  equalization   of    individual  a^%^«»^T£i^\i\.'^^ 
they  are  void.     S.  F.  &  N.  P.  K.   I^,  -O-  ^^*A^ 
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Board  of  Equalization,  60  Cal.  12.  This  sec- 
tion has  no  relation  to  the  assessment  of  the 
property  of  railroads  operated  in  more  than 
one  county.  C.  P.  R.  R.  Co.  v.  State  Board  of 
Equalization,  60  Cal.  35. 

This  section  is  referred  to  in  F.  &  M.  Bank  v. 
Board,  97  Cal.  324,  where  many  of  the  former 
cases  relating  to  assessments  and  equalization 
are  commented  upon  and  distinguished,  which 
see. 

The  "proviso"  in  this  section  is  to  be  read 
distributively,  reddendo  singula  singulis,  and 
the  power  of  the  state  board  is  to  equalize  the 
assessment  rolls  of  the  various  counties,  by 
comparing  the  assessment  roll  of  each  county 
with  the  roll  of  each  and  all  others,  and  thus 
to  make  the  assessment  conform  to  the  true 
value  in  money  of  the  property  contained  in 
the  respective  rolls.  Wells,  Fargo  &  Co  ,  v. 
State  Board,  56  Cal.  194;  affirmed  in  People  v. 
Dunn,  59  (Dal.  328.  The  true  value  of  money 
in  money  is  money.  The  court  takes  judicial 
notice  that  a  dollar  in  money  cannot  be 
assessed  at  more  than  a  dollar;  to  assess  it  at 
more  cannot  make  it  conform  to  its  true  value 
in  money.  The  state  board  cannot  cause  it  to 
be  assessed  at  more  than  its  nominal  value  by 
ordering  the  assessment  roll  of  a  county 
raised.  An  order  of  the  state  board  raising 
the  entire  assessment  roll  of  the  city  and 
county  of  San  Francisco  is  not  void,  but  in 
obeying  the  order,  the  auditor  is  not  author- 
ized to  add  to  the  assessment  for  money  which 
has  been  assessed  at  so  many  dollars.     If  ten 
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dollars  had  been  assessed  at  less  than  ten 
dollars  the  auditor  could  be  compelled  to 
change  the  valuation.  The  court  cannot  say 
as  matter  of  law  what  the  true  value  of  a  mort- 
gage, deed  of  trust,  etc.,  is.  The  constitution 
does  not  prohibit  an  increase  of  all  other  prop- 
erty so  as  to  make  it  conform  to  its  true  value 
in  money.  The  *'true  value  in  money"  of  such 
securities  depends  upon  various  circumstances, 
and  they  may  be  worth  more  than  their  face 
value,  and  the  general  raise  ordered  by  the 
state  board  may  work  injustice  in  particular 
cases,  but  if  so  the  fault  is  in  the  system. 
Sharpstein,  J.  held  that  the  order  of  the  state 
board  raised  all  assessments  including  money. 
People  V,  Dunn,  59  Cal.  328.  [Since  this  decis- 
ion the  section  was  amended  to  read  as  above.] 
Where  the  state  board  of  equalization  raised 
the  entire  assessment  of  property  in  San  Fran- 
cisco, including  certain  railroad  bonds  which 
had  been  assessed  at  their  face  value,  it  was 
the  duty  of  the  owner  of  the  bonds  to  have 
tendered  to  the  tax  collector  the  amount  of  the 
tax  levied  at  the  face  value,  and  it  was  the 
duty  of  the  tax  collector  to  accept  that  amount. 
xMackay  r.  San  Francisco,  113  Cal.  394-402. 

Section  10.  All  property,  except  as  hereinafter 
In  this  sectiqn  provided,  shall  be  assessed  in  the 
county,  city,  city  and  county,  town,  township  or 
district  in  which  it  is  situated,  in  the  manner  pre- 
scribed by  law.  The  franchise,  roadway,  road- 
bed, rails  and  rolling-  stock  of  all  railroads  operated 
in  more  than  one  county  in  this  state,  shall  be 
assessed  by  the  state  board  of  equaliza\)loTi,«A)\»\ife\x 
actual  value,  and  the  same  shall  be  appoT^Voxvei^  \»cj 
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the  counties,  cities  and  counties,  cities,  towns, 
townships  and  districts  in  which  such  railroads  are 
located,  in  proportion  to  the  number  of  miles  of 
railway  laid  in  such  counties,  cities  and  counties, 
cities,  towns,  townships  and  districts. 

Property  not  specified  in  this  section  is  to 
be  assessed  by  the  local  assessors,  and  the 
steamers  used  by  the  C.  P.  R.  R.  Co.  in  trans- 
porting its  cars  across  the  bay  of  San  Fran- 
cisco are  not  included  therein.  Road-bed, 
roadway,  rails  and  rolling  stock  nor  fran- 
chise do  not  embrace  steamers.  San  Fran- 
cisco t\  C.  P.  R.  R.  Co.,  63  Cal.  467.  The  con- 
stitution does  not  require  Ihat  the  assessed 
value  of  each  item  should  be  apportioned,  nor 
do  the  provisions  of  Political  Code  [Sec. 
3650].  The  road-bed  is  the  foundation  on 
which  the  superstructure  of  a  roadway  rests; 
the  roadway  is  the  right  of  way — which  prop- 
erty is  liable  to  taxation ;  the  rails  in  place 
constitute  the  superstructure.  An  assessment 
of  these  items  separately  does  not  constitute 
double  taxation.  It  is  not  required  that  the 
apportionment  to  cities  and  to  towns  and  to 
counties  should  be  one  act.  Section  3666, 
Political  Code,  as  it  originally  read,  was  de- 
clared unconstitutional  in  Houghton  v.  Aus- 
tin, 47  Cal.  646,  in  so  far  as  it  delegated  to 
the  board  the  power  to  fix  the  rate  of  taxa- 
tion because  it  was  a  delegation  of  legislative 
power,  but  the  section  at  present  does  not  con- 
tain such  delegation  of  power.  The  franchise 
of  a  railroad  is  property,  and  is  not  exempt 
from  taxation  by  reason  of  its  being  an  instru- 
mentality  employed  by  coiv^reaa  to  carry  into 
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operation  the  powers  of  the  general  govern- 
ment. S.  F.  &  N.  P.  R.  R.  V.  State  Board  of 
Equalization,  60  Cal.  12.  C.  P.  R.  R.  v.  same, 
lb.  34.  In  Pac.  Coast  Ry.  Co.  v,  Ramage, 
Tax  Collector,  No.  19,343,  37  Pac.  Pep.  532, 
it  is  held  that  a  wharf  upon  which  a 
railroad  company  has  laid  its  track  and  con- 
structed buildings,  the  wharf  having  been 
acquired  by  the  company  from  a  private  indi- 
vidual and  not  having  been  included  in  the 
franchise  under  which  the  company  con- 
structed its  general  line  of  road,  is  not  prop- 
erty subject  to  be  assessed  by  the  state  boardj^ 
although  the  length  of  road  described  in  the 
state  assessment  mav  be  sufficient  to  include, 
the  wharf  property,  and  that  said  wharf,  etc.,, 
is  properly  assessed  by  the  county  assessor. 

All  property  except  railroads  operated  in, 
more  than  one  county  must  be  assessed  in  the 
county  in  which  it  is  situated.  The  situs  of 
personal  property  is  not  changed  by  the  death 
of  the  owner,  and  money  belonging  to  the 
estate  of  the  deceased  is  to  be  assessed  in  the 
county  of  his  residence  at  the  time  of  his 
death.  City  and  County  of  San  Francisco  r. 
Lux,  64  Cal.  481. 

The  section  is  referred  to  in  connection  with 
sections  3665,  3670,  Political  Code,  relating  to 
pleadings  in  actions  to  recover  taxes  assessed 
against  railroads  operated  in  more  than  one 
county,  in  People  v.  C.  P.  R.  R.  Co.,  83  Cal. 
393,  413.  See  the  same  case  also  as  to  this 
section  not  being  in  violation  of  United  States 
constitution*-.    And    as    to    removal   o\   ^\\q\\ 
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actions  to  federal  courts  see  S.  P.  B.  R.  Co.  v. 
Superior  Court,  63  Cal.  607.  The  district 
attorney  of  a  county  has  no  authority  to  con- 
sent to  entering  judgment  for  less  than  the 
full  amount  of  state  and  county  tax  sued  for. 
The  attorney-general  can  appeal  from  order 
refusing  to  set  aside  such  judgment.  County 
of  Sacramento  v.  C.  P.  R.  R.  Co.,  61  Cal.  250. 
See  the  last  three  cases  to  the  effect  that  rail- 
roads operated  in  more  than  one  county  is 
the  only  property  that  can  be  assessed  by  the 
state  board,  and  that  no  board  or  officer,  ex- 
cept possibly  the  state  board  of  equalization, 
could  raise  or  lower  such  assessment.  See 
also  the  cases  collected  under  section  9  for 
various  references  to  this  section. 

This  section  of  the  constitution  and  section 
3665,  Political  Code,  require  the  state  board 
of  equalization  to  include  in  its  assessment 
the  franchise  of  railroads.  The  state  fran- 
chise is  property  susceptible  of  valuation. 
People  r.  C.  P.  R.  R.,  105  Cal.  591. 

Section  U.  Income  taxes  may  be  assessed  to 
and  collected  from  persons,  corporations,  joint- 
stock  associations,  or  companies  resident  or  doing 
business  in  this  state,  or  any  one  or  more  of  them, 
in  such  cases  and  amounts,  and  in  such  manner,  as 
shall  be  prescribed  by  law. 

Section  12. .  The  Icg-islature  shall  provide  for 
the  levy  and  collection  of  an  annual  poll  tax  of  not 
less  than  two  dollars  on  evei'y  male  inhabitant  of 
this  state,  over  twenty-one  and  under  sixty  years 
of  ag:e,  except  paupers,  idiots,  insane  persons  and 
Indj.a»ns,  not  taxsed.  Said  ta:c  shall  be  paid  into  the 
titate  school  fund. 
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The  provisions  of  the  Political  Code  and 
county  government  act  authorizing  county 
assessors  to  retain  as  compensation  for  their 
services  in  collecting,  fifteen  per  cent,  of  all 
poll  taxes  collected  by  them,  are  not,  as  to 
the  state  poll  tax,  unconstitutional.  County 
of  San  Luis  Obispo  r.  Felts,  104  Cal.  63. 

Section  12^.  Fruit  and  nut  bearing  trees 
under  the  age  of  four  years  from  the  time  of  plant- 
ing in  orchard  form,  and  grapevines  under  the  age 
of  three  years  from  the  time  of  planting  in  vine- 
yard form,  shall  be  exempt  from  taxation,  and 
nothing  in  this  article  shall  be  construed  as  sub- 
jecting such  trees  and  grapevines  to  taxation. 
[Amendment  ratified  at  election  Nov.  6,  1894.] 

Section  13.  The  legislature  shall  pass  all  laws 
necessary  to  carry  out  the  provisions  of  this  article. 

Article  XIII  contains  all  the  constitutional 
provisions  relative  to  assessment  of  property 
for  taxation,  and  by  the  last  section  of  the 
article  the  whole  subject  is  relegated  to  the 
legislature  as  to  the  mode  of  carrying  the  sys- 
tem into  effect.  But  this  power  of  the  legis- 
lature is  governed  by  other  provisions  of  the 
constitution,  prohibiting  special  legislation, 
etc.  The  provisions  of  sections  3665,  3670,  of 
Political  Code,  relative  to  assessment  of  rail- 
road property  and  complaints  in  suits  for  col- 
lection of  same,  are  special  and  discriminat- 
ing. An  obnoxious  **8pecial"  provision  may 
be  contained  in  a  "general"  law.  Citing  Earle 
r.  Board  of  Education,  55  Cal.  489;  Miller  v,  - 
Kister,  68  Oal.  142;  San  Francisco  v.  S.  V.  W  J 
W.,  48  Cal.  493.    The  assessment  ol  laWxo^jl 
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property  in  two  or  more  counties  is  left  by  the 
constitution  to  the  state  board  of  equalization, 
but  for  the  apportionment  thereof  to  the  sev- 
eral counties,  it  was  necessary  for  the  legis- 
lature to  act.  People  r.  C.  P.  R.  R.,  83 
Cal.  393. 

ARTICLE   XIV. 

WATER  AND  WATER  RIGHTS. 

Section  1.  The  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for 
sale,  rental,  or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the  regulation  and 
control  of  the  state  in  the  manner  to  be  prescribed 
by  law;  provided,  that  the  rates  or  compensation 
to  be  collected  by  any  person,  company,  or  corpora- 
tion in  this  state  for  the  use  of  water  supplied  to 
any  city  and  county,  or  city  or  town,  or  the  in- 
habitants thereof,  shall  be  fixed,  annually,  by  the 
board  of  supervisors,  or  city  and  county,  or  city 
or  town  council,  or  other  gfoverning  body  of  such 
city  and  county,  or  city  or  town,  by  ordinance  or 
otherwise,  in  the  manner  that  other  ordinances  or 
legislative  acts  or  resolutions  are  passed  by  such 
body  and  shall  continue  in  force  for  one  year  and 
no  longer.  Such  ordinances  or  resolutions  shall  be 
passed  in  the  month  of  February  of  each  year,  and 
take  effect  on  the  first  day  of  July  thereafter. 
Any  board  or  body  failing  to  pass  the  necessary 
ordinances  or  resolutions  fixing  water  rates,  where 
necessary,  within  such  time,  shall  be  subject  to 
peremptory  process  to  compel  action  at  the  suit  of 
any  party  interested,  and  shall  be  liable  to  such 
further  processes  and  penalties  as  the  legislature 
may  prescribe.  Any  person,  company,  or  corpora- 
tion collecting  water  rates  in  any  city  and  county, 
or  city  or  town  in  this  state,  otherwise  than  as  so 
estahlishedf  shall  lovieit)  t)lcie>  tranchises  and  water 
works  of  such  person,  com\>«ux^^,  o^  \iCi^^w:iaj^\ft\\.  to 

the  city  and   county,  or  c\\.^  ox  N*^^^  >R\iwc^  SJ^^^. 

same  are  coUected,  lor  tTae^  p^x^i\^o  xx^^* 
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Irrigation  canal  in  street,  if  a  nuisance, 
may  be  so  controlled  as  to  abate  nuisance, 
but  total  destruction  should  not  be  decreed, 
according  to  rule  applicable  to  public  corpora- 
tion. City  of  Fresno  v.  F.  C.  &  I.  Co.,  98 
Cal.  179. 

The  act  of  the  city  council  in  fixing  water 
rates  is  a  legislative  act,  and  when  performed, 
is  to  receive  all  the  presumptions  and  sanc- 
tions which  belong  to  acts  of  legislativ3  bodies 
generally^  It  must  be  assumed  that  they 
have  adopted  a  measure  of  compensation 
which  will  be  just  toward  the  rate  payer 
as  well  as  the  company,  and  that  the  mode  of 
collection  is  that  which,  in  the  judgment  of 
the  legislative  body,  will  best  subserve  the 
interest  and  rights  of  both  parties.  Sheward 
V,  C.  W.  Co.,  90  Cal.  640. 

The  constitution  contemplates  reasonable 
and  just  rates.  The  power  to  regulate  is  not 
authority  to  confiscate,  and  if  used  arbitrarily 
without  a  fair  investigation,  and  rates  are 
fixed  which  entail  a  loss  to  the  party  supply- 
ing water,  the  ordinance  fixing  such  rates  will 
be  set  aside  by  the  courts  as  unreasonable  and 
void.  S.  V.  Water  Works  v.  San  Francisco, 
82  Cal.  286. 

The  supervisors  have  no  right  under  the 
constitution  nor  under  act  of  March  12,  1885 
[Stats,  p.  95]  to  fix  rates  for  water  of  a  cor- 
poration oraganized  for  the  purpose  ot  %\r^- 
plying  water  to  its  own  stockboVd^ift  \»o  \i^ 
used  upon  their  own  lands.  Mc¥add^tv  x .  Xi^^ 
Angeles  County,  74  Cal.  671. 
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The  rights  of  a  riparian  owner  may  be 
taken  under  power  of  eminent  domain  (com- 
pensation being  made),  for  the  purpose  of  sup- 
plying farming  neighborhood  with  water. 
Lux  V,  Haggin,  69  Cal.  255. 

The  use  of  water  appropriated  for  sale, 
rental,  or  distribution  is  a  public  use;  and  the 
right  to  collect  compensation  for  use  of  water 
to  the  inhabitants  of  any  city  is  a  franchise 
which  cannot  be  exercised  except  by  authority 
of  and  in  the  manner  prescribe6^  by  law. 
Water  appropriated  for  distribution  and  sale 
is  ipso  facto  devoted  to  a  public  use.  Each 
member  of  the  community,  by  paying  the 
rate  fixed  for  supplying  it  has  a  right  to  use  a 
reasonable  quantity  of  it,  .  in  a  reasonable 
manner.  McCreary  v,  Beaudry,  67  Cal.  120. 
Is  a  public  use.  People  v,  Stephens,  62  Cal. 
209. 

The  consolidated  city  and  county  govern- 
ment of  San  Francisco  exists  under  the  con- 
solidation act  of  1856.  Under  said  act — its 
charter — it  is  provided  that  ordinances  upon 
certain  enumerated  subjects  shall  not  be  ef- 
fective unless  approved  by  the  mayor,  or,  un- 
less after  his  veto,  nine  members  of  the  board 
shall  vote  therefor.  Held,  the  constitutional 
requirement  for  fixing  water  rates  in  February 
of  each  year,  is  not  of  that  class  of  acts  which 
requires  approval  of  the  mayor.  The  fixing 
of  rates  may  be  accomplished  by  a  majority 
vote  of  the  board,  and  to  hold  that  approval 
of  the  mayor  was  requisite  would  require 
mne  members  of  the  board  to  overcome  any 
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objection  raised  by  the  mayor,  which  might 
prevent  a  compliance  with  the  requirements 
of  the  constitution.  Jacobs  r.  Board  of 
Supervisors,  100  Cal.  121. 

The  power  of  the  state  to  fix  and  regulate 
the  rates  of  compensation  to  be  charged  by 
persons  or  corporations  in  charge  of  public 
utilities  (such  as  water),  is  so  limited  by  the 
constitution  of  the  United  States  that  it  can- 
not be  exercised  to  such  an  extent  as  to  re- 
quire such  persons  or  corporations  to  furnish 
its  services  or  property  without  reward;  and 
the  courts  may  review  such  action  to  the  ex- 
tent of  ascertaining  whether  the  rates  fixed 
will  yield  some  reward  for  the  services  or 
property  furnished.  San  Diego  Water  Co.  v. 
San  Diego,  118  Cal.  565,  585. 

The  section  is  mentioned  in  Merton  v, 
Broderick,  118  Cal.  479 — an  action  brotjght 
to  oust  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  for  failure  tp  fix 
water  rates  for  the  year. 

This  section  and  Jacobs  v.  Board  of   Super-    ' 
visors,  100   Cal.  121,  cited  to   the  effect   that 
the  mayor  of   San  Francisco  was   not  author- 
ized to  veto    an  ordinance   fixing  water   rateg 
in  Eisenhuth  r.  Ackerman,  105  Cal.  91. 

One  community  cannot  be  suppressed  for 
the  benefit  of  another.  The  rights  of  riparian 
owners  and  dwellers  cannot  be  appropriated 
to  public  use  without  compensation.  People 
r.  Elk  River  M.  &  L.  Co.,  107  Cal.  225. 

It  is  held  that  the  rates  fixed  by  the  muni- 
cipal or  county  authoritiee  wust  b^  ij^^^^^^v*      i 
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able,  and  afford  just  compensation.  [S.  V. 
W.  Works  V.  San  Francisco,  82  Cal.  286.] 
San  Diego  W.  Co.  v.  Flume  Co.,  108  Cal.  660. 

In  an  action  by  a  corporation  to  condemn 
land  for  purposes  of  its  irrigating  ditcbes,  the 
complaint  alleged  its  ownership  of  ditches  and 
land  in  the  county  where  the  action  was 
brought.  Defendant's  answer  traversed  all 
the  material  allegations,  and  then,  in  abate- 
ment, pleaded  non-compliance  with  section 
299,  Civil  Code,  which  requires  the  filing  of 
articles  of  incorporation  in  each  county  where 
the  corporation  owns  land.  The  plea  in  abate- 
ment was  held  good.  Emigrant  Ditch  Co.  v. 
Webber,  108  Cal.  90. 

The  word  ^'appropriated"  in  the  constitu- 
tion, relating  to  waters  for  sale  or  distribu- 
tion, is  not  to  be  confined  to  water  appropri- 
ated under  the  provisions  of  the  Civil  Code; 
but  when  water  is  designed,  set  apart  and 
devoted  to  purposes  of  sale,  rental  or  distri- 
bution, it  is  "appropriated"  to  such  uses,  or 
some  of  them,  and  becomes  subject  to  the 
"public  use,"  declared  by  the  constitution, 
without  reference  to  the  mode  of  its  acquisition. 
Merrill  v.  Southside  Ir.  Co.,  112  Cal.  433. 

Section  2.  The  rig^ht  to  collect  rates  or  com- 
pensation for  the  use  of  water  supplied  to  any 
county,  city  and  county,  or  town,  or  the  inhabi- 
tants thereof,  is  a  franchise,  and  cannot  be  exer- 
cised except  by  authority  of  and  in  the  manner 
prescribed  by  law. 

The  right  to  XioWec^   x«A.^«»  ^s^  ^Vt^w^^^^. 
The  section  has  no   •ay\>V\cvv\:\o\a  Vc.  nn^^V^^^  V^v 
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nished  by  the  municipality  itself,  but  it  refers 
to  rates  or  compensation  to  be  collected  for 
water  authorized  by  section  19,  article  XI,  to 
be  introduced  into  cities  by  individuals  or 
companies  incorporated  for  that  purpose.  Sec- 
tions 1  and  2,  article  XIV,  and  section  19, 
article  XI,  are  to  be  read  and  taken  together. 
People  V.  Stephens,  62  Cal.  209. 

The  act  of  March  7,  1887  [Stats,  p.  29], 
known  as  the  Wright  act,  is  constitutional. 
The  corporations  for  which  it  provides  are 
quasi  public  corporations,  and  the  mode  pre- 
scribed for  their  exercise  of  the  power  of  taxa- 
tion need  not  follow  exactly  the  mode  pro- 
vided in  the  constitution  for  the  assessment 
and  collection  of  taxes  for  general  state  pur- 
poses. In  re  Madera  Ir.  Dist.,  92  Cal.  324. 
See  Li  re  Central  Ir.  Dist.,  117  Cal.  389. 

Perhaps  to  a  greater  extent  than  any  of  the 
other  states,  California,  speaking  through  the 
acts  of  her  legislature,  her  court  of  last  resort, 
and  her  constitution,  seems  to  have  consid- 
ered the  irrigation  of  lands  and  the  supplying 
of  mines  with  water  as  of  great  public  con- 
cern. Irrigation  District  v.  Williams,  76 
Cal.  369. 

The  Spring  Valley  Water  Company  was 
organized  under  the  act  of  1858  [Stats,  p.  218], 
and  the  4th  section  of  that  act  provided 'that 
the  water  rates  should  be  fixed  by  a  board  of 
commissioners  to  be  selected  as  thereiiv  ^x^- 
Bcribed.  Held,  said  section  oi  tYie  a.e,\i  ^^'s^ 
superseded  by  the  adoption  o{  tYie  coii«X.\V\3i\AO^ 
of  1879,   and   that  rates    must    \.\\eT^?^iV^^  \^^ 
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fixed  as  provided  in  article  XIV  of  said  in- 
strument, and  the  statute  enacted  to  carry  it 
into  effect.  [Stats.  1881,  p.  54.]  S.  V.  W. 
W.  V.  Supervisors,  61  Cal.  3. 

Since  the  new  constitution,  the  supervisors 
have  had  the  power  to  fix  the  rate  or  compen- 
sation to  be  allowed  for  water  supplied  to  the 
city  for  fires,  street  sprinkling,  parks,  etc.,  as 
well  as  for  water  supplied  to  private  persons; 
and  an  ordinance  leaving  the  rate  to  be 
charged  to  private  persons  indefinite  and  de- 
pendent upon  amount  paid  by  the  public,  is 
not  a  compliance  with  the  constitution, 
because  it  does  not  fix  the  rate.  According  to 
the  decision  in  S.  V.  W.  W.  v.  Supervisors,  52 
Cal.  122,  the  company  is  not  required  to  fur- 
nish water  to  the  city  for  public  purposes  free 
except  for  fires.  S.  F.  P.  W.  Factory  v,  Brick- 
wedel,  60  Cal.  166;  S.  V.  W.  W.  Co.  v.  San 
Francisco,  61  Cal.  38. 

Whether  the  use  to  which  it  is  proposed  to 
devote  water  is  a  public  or  private  one,  is  a 
material  issue  in  proceedings  to  condemn  a 
right  of  way  for  a  ditch,  and  must  be  specifi- 
cally found  upon.  Cummings  v,  Peters,  56 
Cal.  593. 

This  section  is  also  referred  to  in  most  of 
the  cases  collected  under  section  1  of  this 
artitjle. 


HARBOR  FRONTAGES,  ETC.    Arts.  XV-XVI  335 

ARTICLE  XV. 

HARBOR  FRONTAGES,    ETC. 

Section  1.     The  right    of  eminent    domain   is 
hereby  declared  to  exist  in   the  state  to  all  front-  • 
ages  on  the  navigable  waters  of  this  state. 

Section  2.  No  individual,  partership  or  corpo- 
ration, claiming  or  possessing  the  frontage  or  tidal 
lands  of  a  harbor,  bay,  inlet,  estuary,  or  other 
navigable  water  in  this  state,  shall  be  permitted  to 
exclude  the  right  of  way  to  such  water  whenever  it 
is  required  for  any  public  purpose^  nor  to  destroy 
or  obstruct  the  free  navigation  of  such  water;  and 
the  legislature  shall  enact  such  laws  as  will  give 
the  most  liberal  construction  to  this  provision,  so 
that  access  to  the  navigable  waters  of  this  state 
shall  be  always  attainable  for  the  people  thereof. 

Section  3.  All  tide  lands  within  two  miles  of 
any  incorporated  city  or  town  in  this  state,  and 
fronting  on  the  waters  of  any  harbor,  estuary,  bay 
or  inlet  used  for  the  purposes  of  navigation,  shall 
be  withheld  from  {jrant  or  sale  to  private  persons, 
partnerships  or  corporations. 

ARTICLE  XVI. 

STATE  indebtedness. 

Section  1.  The  legislature  shall  not,  in  any 
manner,  create  any  debt  or  debts,  liability  or  lia- 
bilities, which  shall,  singly  or  in  the  aggregate 
with  anj^  previous  debts  or  liabilities,  exceed  the 
sum  of  three  hundred  thousand  dollars,  except  in 
case  of  war  to  repel  invasion  or  to  suppress  insur- 
rection, unless  the  same  shall  be  authorized  by  law 
for  some  single  object  or  work  to  be  distinctly  spec- 
ified therein,  which  law  shall  provide  ways  and 
means,  exclusive  of  loans,  for  the  payment  of  the 
interest  of  such  debt  or  liability  as  it  falls  due,  and 
also  to  pay  and  discharge  the  principal  of  such  d^b^ 
or  liability  within  twenty  years  of  Vouq  \.\m^  ol  N^^ 
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contracting  thereof,  and  shall  be  irrepealable  until 
the  principal  and  interest  thereon  shall  be  paid 
and  discharged ;  but  no  such  law  shall  take  effect 
until,  at  a  general  election,  it  shall  have  been  sub- 
mitted to  the  people  and  shall  have  received  a 
majority  of  all  the  votes  cast  for  and  against  it  at 
such  election:  and  all  moneys  raised  by  authority 
of  such  law  shall  be  applied  only  to  the  specific 
object  therein  stated,  or  to  the  payment  of  the 
debt  thereby  created,  and  such  law  shall  be  pub- 
lished in  at  least  one  newspaper  in  each  county,  or 
city  and  county,  if  one  be  published  therein, 
throughout  the  state,  for  three  months  next  pre- 
ceding the  election  at  which  it  is  submitted  to  the 
people.  The  legislature  may  at  any  time  after  the 
approval  of  such  law  by  the  people,  if  no  debt  shall 
liave  been  contracted  in  pursuance  thereof,  repeal 
the  same. 

Const.  1849,  Art.  VIII,  Sec.  1. 
ARTICLE  XVII. 

LAND  AND  HOMESTEAD  EXEMPTION. 

Section  1.  The  legislature  shall  protect,  by 
law,  from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  families. 

Const.  1849,  Art.  XI,  Sec.  15. 

Mortgage  foreclosure  is  forced  sale  accord- 
ing to  section   1241,  Civil   Code,  and  section 
1242  provides  that  homestead  of  married  per- 
son cannot  be  conveyed  or  encumbered  unless 
the  instrument  is  executed  and  acknowledged 
by  both  husband  and  wife.     Heldy  where  they 
execute  a  deed  absolute  on  its  face,  but  which, 
hy  reason  of  contemporaneous  oral  agreement, 
iff  made  in  effect,  a  rcvot\,^'a.^^  \.<^  ^^qait^  exist- 
ing indebtedness  and  lox  \>\\,\x\^  ^^>^^\v^'<^'^  \s^ 
the  husband,   Ibe    meumX^T^TiQ.^   ^^^  V^^^^^ 
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advances  being  a  mere  oral  agreement,  and 
not  executed  and  acknowledged  by  the  wife  it  is 
not  enforcible.  [Distinguishing  Bull  v,  Coe, 
77  Cal.  54.]  Merced  Bank  i\  Rosenthal,  99 
Cal.  39. 

The  exemption  of  homestead  premises  from 
forced  sale  is  the  special  subject  matter  and 
object  of  section  1260,  Civil  Code,  for  the  pur- 
pose of  carrying  into  effect  the  constitutional 
provisions.  The  exemption  is  not  an  attribute, 
but  an  incident  of  homestead.  Homestead 
premises  may  exceed  the  value  limit  of  the 
exemption,  and  the  excess  in  value  does  not 
invalidate  the  selection ;  the  excess,  though  in 
fact  used  as  a  homestead,  being  not  exempt 
from  the  claims  of  creditors.  Ham  v,  Santa 
Rosa  Bank,  62  Cal.  125. 

Under  section  15,  article  XI,  of  former  con- 
stitution, it  was  held  that  although  it  gave  a 
right  to  have  a  homestead  protected,  legisla- 
tion was  required  to  enforce  it  and  make  it 
available,  and  the  provisions  of  the  code 
directing  what  particular  things  were  neces- 
sary to  be  done  to  protect  a  homestead  must 
be  fully  and  completely  complied  with.  The 
clause  requiring  the  declaration  to  contain  an 
estimate  of  the  actual  cash  value  of  the  prop- 
erty is  not  directory  merely.  Ashley  v.  01m- 
Rtead,  54  Cal.  616. 

In  the  constitution  there  is  no  limit  to  the 

value  of  the  property  thus  to  be  pio\.feCi\»^dk..    \\» 

is  left  to  the  legislature   to  deleixmxvei  -^V^^v* 

portion,  to  what  limit  and  by  ^\i2X  xn^^xv^  V^ 

shaJI  be  protected.     Exemption  la  «w  co\x«M\\n^- 
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tional  right,  incident  to  homestead,  but  the 
extent  and  means  are  left  to  the  legislature. 
Lubbock  V.  McMann,  82  Cal.  226. 

The  subject  of  homesteads  is  wholly  com- 
mitted by  the  constitution  to  the  legislature 
with  simply  the  general  mandate  that  the 
latter  shall  protect  it  by  law  from  forced  sale. 
Beaton  r.  Reid,  111  Cal.  487. 

The  mode  of  protecting  the  homestead  from 
forced  sale  is  left  to  the  legislature,  also  the 
question  of  what  the  homestead  shall  consist. 
The  courts  have  no  power  to  increase  or  dimin- 
ish the  homestead,  nor  to  say  when  it  shall  or 
shall  not  be  subject  to  forced  sale.  Under 
section  1241  of  the  Civil  Code  an  equitable 
lien  for  purchase  money,  as  distinguished  from 
a  vendor's  lien,  is  not  chargeable  upon  the 
homestead.     Lee  r.  Murphy,  119  Cal.  372. 

Section  2.  The  holding  of  large  tracts  of  land, 
uncultivated  and  unimproved,  by  individuals  or 
corporations,  is  against  the  public  interest,  and 
should  be  discouraged  by  all  means  not  inconsistent 
with  the  rigOits  of  private  property. 

The  policy  of  the  state  is  against  the  hold- 
ing of  large  tracts  of  uncultivated  land,  and 
against  selling  land  suitable  for  cultivation  in 
tracts  exceeding  320  acres,  or  to  others  than 
actual  settlers.  Fulton  v,  Branan,  88  Cal. 
455. 

iJeferred  to  in  cases  collected  under  section 
3,  this  article. 
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Section  3.  Lands  belonging"  to  this  state, which 
are  suitable  for  cultivation,  shall  be  granted  only 
to  actual  settlers,  and  in  quantities  not  exceeding 
three  hundred  and  twenty  acres  to  each  settler, 
under  such  conditions  as  shall  be  prescribed  by 
law. 

Lands  granted  to  the  state  as  swamp  lands, 
but  which  afterwards  beconae  dry  and  fit  for 
cultivation,  can  be  granted  only  to  actual 
settlers.  Goldberg  v.  Thompson,  96  Cal.  117; 
Marsh  v,  Hendy,  27  Pac.  Rep.  647,  following 
Fulton  V,  Branan,  88  Cal.  455.  Approved  in 
McNee  v.  Lynch,  Id  519,  and  in  McDonald  v. 
Taylor,  89  Cal.  43. 

The  fact  that  land  is  covered  heavily  in 
most  places  with  redwood  timber  and  brush, 
is  broken  and  cut  by  ravines,  etc.,  if  half  or 
more  of  any  legal  subdivision  was  suitable  for 
cultivation,  as  to  such  subdivision,  it  is  sub- 
ject to  purchase  only  by  actual  settler.  Jacobs 
V.  Walker,  90  Cal.  43.  Whether  land  is  suit- 
able for  cultivation  or  not  is  a  qaestiofi  of 
fact.  No  narrow  construction  should  be 
placed  upon  the  words,  ''suitable  for  cultiva- 
tion." Fulton  V.  Branan,  supra.  "Suitable 
for  cultivation,"  includes  all  lands  ready  for 
occupation,  and  which  by  ordinary  farming 
processes  are  fit  for  agricultural  purposes. 
All  timber  lands  are  unfit  for  cultivation  in 
their  natural  condition,  but  if  they  may  be  re- 
claimed by  ordinary  farming  processes,  they 
are  suitable  for  cultivation.  Manley  'o.Cwcv- 
ninghain,  72  Cal.  236.  See  also  Wiew  id  ^la^xv- 
gan,  88  Cal  275. 
Swamp  land  is  not  suitable  Id  cuU\\*o.Wo\\^ 
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and  as  the  law  [Political  Code,  Sec.  3496]  does 
not  require  **actual"  settlement,  such  settle- 
ment need  not  be  shown.  Mclntyre  v.  Sher- 
wood, 82  Cal.  139. 

As  to  the  effect  of  possession,  in  contest 
against  state  certificate  for  school  land,  see 
Trimmer  v.  Bode,  82  Cal.  647. 

Lands  suitable  for  cultivation  cannot  be  sold 
to  a  non-resident  of  the  state,  even  though  his 
application  to  purchase  was  made  before  this 
constitution  took  effect.  Manley  v.  Cunning- 
ham, 72  Cal.  236;  to  same  effect  see  Mosely 
V.  Torrence,  71  Cal.  318;  Dillon  v,  Saloude,  68 
Cal.  268;  Johnson  v.  Squires,  55  Cal.  103. 

The  person  applying  to  purchase  must  be 
an  actual  settler.  [Sec.  3495,  Political  Code.] 
Gavitt  V.  Mohr,  68  Cal.  506. 

Applications  to  purchaee  state  lands  suit- 
able for  cultivation  by  one  not  an  actual 
settler,  and  who  had  made  no  payment 
thereon,  were  made  nugatory  upon  adoption 
of  new  constitution.  Urton  v,  Wilson,  65 
Cal.  11. 

Where  the  rights  of  the  settler  attached 
prior  to  this  constitution,  they  are  not  affected 
by  it.     Laugenour  v,  Shanklin,  57  Cal.  70. 

The  legislature  is  not  prevented   from  an- 
nexing a  similar  condition  [actual  settlement] 
to   lands   not  suitable   for   cultivation.     The 
.  constitution  does  not  affect  land  not  suitable 
for  cultivation.     [Dillon    v.  Saloude,   supra. 
Sec,  3500,  Poliuca\CoeL^,^m^t^^^dm  1880  and 
1885.]     Taylor  -o.  NVfeB^otv.n  ^^V^^^, 

Upon  the  conleivUoicv  \.\^^\.  ^  ^c^x>^^^^^:^.^^  \^ 
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not  a  citizen  and  cannot  be  an  actual  settler 
on  lands  and  hence  cannot  be  entitled  to  a 
patent  from  the  state  for  swamp  and  over- 
flowed landp,  it  was  shown  that  this  section 
did  not  apply  to  a  corporation  which  had 
become  the  bona  fide  assignee  of  the  certificate 
of  purchase  prior  to  the  adoption  of  this  con- 
stitution. McCabe  v,  Goodwin,  106  Cal.  491. 
The  section  should  have  a  liberal  construc- 
tion. The  effort  should  be  rather  to  extend 
than  to  restrict.  Albert  r.  Holber,  111  Cal.  400. 

ARTICLE  XVJII. 

AMENDING    AND    REVISING    THE   CONSTITUTION. 

Section  1.  Any  amendment  or  amendments  to 
this  constitution  may  be  proposed  in  the  senate  or 
assembly,  and  if  two-thirds  of  all  the  members 
elected  to  each  of  the  two  houses  shall  vote  in  favor 
thereof,  such  proposed  amendment  or  amendments 
shall  be  entered  in  their  journals,  with  the  yeas  and 
nays  taken  thereon;  and  it  shall  be  the  duty  of  the 
legislature  to  submit  such  proposed  amendment  or 
amendments  to  the  people  in  such  manner,  and  at 
such  time,  and  after  such  publication  as  may  be 
deemed  expedient.  Should  more  amendments  than 
one  be  submitted  at  the  same  election  they  shall  be 
so  prepared  and  distinguished,  by  numbers  or 
otherwise,  that  each  can  be  voted  on  separately. 
If  the  people  shall  approve  and  ratify  such  amend- 
ment or  amendments,  or  any  of  them,  by  a  major- 
ity of  the  qualified  electors  voting  thereon,  such 
amendment  or  amendments  shall  become  a  part  of 
this  constitution. 

Const.  1849,  Art.  X,  Sec.  1. 

Amendments  are  to  be  proposed  \i^  ^  n<^\.^ 
ol  two-thirds  of  the  members  ol  boWv  '^owSk^^  <^V 
the  legislature.     This  is  not  the  enacXxcvexA.  o\ 
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a  bill;  but  the  legislature,  and  not  two-thirds 
of  both  houses,  must  submit  such  amendment 
to  the  vote  of  the  people,  and  this  must  be 
done  by  a  bill  in  the  usual  manner  of  enact- 
ing laws.  The  manner,  time  and  publicatioQ 
are  to  be  provided  in  the  legislative  enact- 
ment.    Hatch  V.  Stoneman,  G6  Cal.  632. 

It  was  held  in  People  v.  Strother,  67  Cal. 
624,  ihat  the  amendment  of  section  19,  article 
XI,  was  properly  adopted  without  the  amend- 
ment itself  having  been  copied  into  the  jour- 
nals. The  same  subject  was  discussed  in 
Oakland  Pav.  Co.  v.  Hilton,  69  Cal.  479.  Jus- 
tices Thornton  and  McKee  held  a  contrary 
view,  while  the  case  was  decided  by  the  ma- 
jority of  the  court  upon  other  grounds.  In 
Oakland  Pav.  Co.  v.  Tompkins,  72  Cal.  5,  this 
question  is  fully  presented  by  Justice  Temple, 
and  the  court,  excepting  Thornton,  J.,  held 
that  it  is  not  required  that  proposed  amend- 
ments shall  be  entered  at  large  in  the  jour- 
nals; that  there  is  more  than  one  mode  of 
actually  complying  with  the  provisions  of  this 
section,  and  that  a  reference  to  the  amend- 
ment by  title  and  number  is  one  mode,  and  a 
sufficient  one.  See  also  the  concurring  and 
dis^enting  o{)inions  in  Thomason  v.  Ruggles, 
69  Cal.  465. 

As  to  the  journals,  it  is  held  that  the  court 

will  not  presume  that  acts  or  things  required 

of  the  legislature  were  not   done,   simply  be- 

cause   the  journals  ia\\  lo  show   that  such 

things  were  done.  Peop\e  -o.^xjlww,^^  ^^.'^^5>. 
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The  constitution  does  not  permit  the  legis- 
lature to  propose  an  amendment  that  will  not 
upon  its  adoption  become  an  effective  part  of 
the  constitution,  nor  one  which  if  ratified  will 
take  effect  only  at  the  will  of  other  persons,  or 
upon  the  approval  of  such  other  persons,  or 
on  some  specified  act  or  condition.  The  pro- 
posed amendment -to  change  the  seat  of  gov- 
ernment to  the  city  of  San  Jose  [amendment 
to  Sec.  1,  Art.  XX  of  1893],  was  invalid  and 
ineffective.     Livermore  v,  Waite,  102  Cal.  114. 

Section  2.  Whenever  two-thirds  of  the  mem- 
bers elected  to  each  branch  of  the  legislature  shall 
deem  it  necessary  to  revise  this  coiistitution,  they 
shall  recommend  to  the  electors  to  vote  at  the  next 
general  election  for  or  against  a  convention  for  that 
purpose,  and  if  a  majority  of  the  electors  voting*  at 
such  election  on  the  proposition  of  a  convention 
shall  vote  in  favor  thereof,  the  legislature  shall,  at 
its  next  session,  provide  by  law  for  calling  the  same. 
The  convention  shall  consist  of  a  number  of  dele- 
gates not  to  exceed  that  of  both  branc^hes  of  the 
legislature,  who  shall  be  chosen  in  the  same  man- 
ner, and  have  the  same  qualifications,  as  members 
of  the  legislature.  The  delegates  so  elected  shall 
meet  within  three  months  after  their  election  at 
such  place  as  the  legislature  may  direct.  At  a 
special  election  to  bo  provided  for  by  law, the  con- 
stitution that  may  be  agreed  upon  by  such  conven- 
tion shall  be  submitted  to  the  people  for  their  rati- 
fication or  rejection,  in  such  manner  as  the  con- 
vention may  determine.  The  returns  of  such  elec- 
tion shall,  in  such  manner  as  the  convention  shall 
direct,  be  certified  to  the  executive  of  the  state, 
who  shall  call  to  his  assistance  the  controller,  treas- 
ui'er  and  secretary  of  state,  and  compare  the  re- 
turns so  certified  to  him;  and  it  shaW  "b^  \»\i^^\\Vj 
of  the  execLitivo  to  declare,   by   \us  ■\n'oe\^TC^^^^^'«^■ 
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such  constitution,  as  may  have  been  ratified  by  a 
majority  of  all  the  votes  cast  at  such  special  elec- 
tion, to  be  the  constitution  of  the  state  of  Califor- 
nia. 

Const.  1849,  Art.  X,  Sec.  2. 

ARTICLE  XIX. 

CHINESE. 

Section  1. .  The  legislature  shall  prescribe  all 
necessary  regulations  for  the  protection  of  the  state 
and  the  counties,  cities  and  towns  thereof,  from  the 
burdens  and  evils  arising  from  the  presence  of 
aliens  who  are,  or  may  become  vagrants,  paupers, 
mendicants,  criminals,  or  invalids  aflflicted  with 
contageous  or  infectious  diseases,  and  from  aliens 
otherwise  dangerous  or  detrimental  to  the  well-be- 
ing or  peace  of  the  state,  and  to  impose  conditions 
upon  which  such  persons  may  reside  in  the  state, 
and  to  provide  the  means  and  mode  of  their  re- 
moval from  the  state,  upon  failure  or  refusal  to 
comply  with  such  conditions;  provided,  that  noth- 
ing contained  in  this  section  shall  be  construed  to 
impair  or  limit  the  power  of  the  legislature  to  pass 
such  police  laws  or  other  regulations  as  it  may 
deem  necessary. 

An  act  to  provide  for  vaccHiation  of  all  per- 
sons attending  or  who  desire  to  attend  public 
schools,  is  within  the  police  and  sanitary 
powers  of  the  legislature.  Abeel  v,  Clark,  84 
Cal.  227. 

It  is  not  competent  for  the  legislature, 
under  the  claim  of  police  power,  to  enact  a 
law  punishing  a  physician  who  has  been 
decided  to  be  competent  to  practice,  and  a 
certificate  issued  to  him,  for  what  is  styled 
^^unprofessional  conduct,"  and  as  advertising 
himself    as   a   specialist  in  certain  diseases. 
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That  a  rule  of  professional  conduct  by  a  board 
of  medical  men  prohibiting  such  advertise- 
ments, and  declaring  them  unprofessional, 
can  be  declared  a  misdemeanor  and  punished, 
would  extend  the  police  power  beyond  what- 
ever has  been  allowed.  [Per  Thornton,  J.] 
That  the  legislature  had  no  power  to  confer 
upon  a  board  or  officer  power  to  prescribe 
what  acts  shall  constitute  a  misdemeanor  as 
held  in  Ex  parte  Cox,  63  Cal.  21,  commented 
on  per  Paterson,  J.  Ex  parte  McNulty,  77 
Cal.  164. 

The  supplemental  act  of  April  1,  1878, 
[Stats,  p.  918]  to  regulate  the  practice  of 
medicine,  is  not  wholly  unconstitutional. 
Citing  Ex  parte  Frazer,  54  Cal.  94. 

Section  2.  No  corporation  now  existing-  or 
hereafter  formed  under  the  laws  of  this  state,  shall, 
after  the  adoption  of  this  constitution,  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese 
or  Mongolian.  The  legislature  shall  pass  such 
laws  as  may  be  necessary  to  enforce  this  provision. 

The  state  of  California  has  no  power  to 
enact  Chinese  exclusion  law?,  nor  to  impose 
restrictions  upon  residence  of  Chinese  who 
are  here.     Ex  parte  Ah  Cue,  101  Cal.  197. 

Section  3.  No  Chinese  shall  be  employed  on 
any  state,  county,  municipal,  or  other  public 
work,  except  in  punishment  for  crime. 

Section  4.  The  presence  of  foreigners  ineligible 
to  become  citizens  of  the  United  States  is  de- 
clared to  be  dangerous  to  the  well-being  of  the 
state,  and  the  legislature  shall  discourage  their 
immigration  by  all  the  means  within  its  power. 
Asiatic  coolieism  is  a  form  of  human  slavery,  and  la 
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forever  prohibited  in  this  state,  and  all  contracts 
for  coolie  labor  shall  be  void.  All  companies  or 
corporations,  whether  formed  in  this  country  or 
any  foreign  country,  for  the  importation  of  such 
labor,  shall  be  subject  to  such  penalties  as  the 
legislature  may  prescribe.  The  legislature  shall 
delegate  all  necessary  power  to  the  incorporated 
cities  and  towns  of  this  state  for  the  removal  of 
Chinese  without  the  limits  of  such  cities  and  towns, 
or  for  their  location  within  prescribed  portions  of 
those  limits,  and  it  shall  also  provide  the  necessary 
legislation  to  prohibit  the  introduction  into  this 
state  of  Chinese  after  the  adoption  of  this  consti- 
tution. This  section  shall  be  enforced  by  appro- 
priate legislation. 

Admission  of  Chinese  children  to  public 
schools,  Tape  v.  Hurley,  66  Cal.  473. 

ARTICLE  XX. 

MISCELLANEOUS  SUBJECTS. 

Section  1.  The  city  of  Sacramento  is  hereby 
declared  to  be  the  seat  of  government  of  this  state, 
and  shall  so  remain  until  changed  by  law;  but  no 
law  changing  the  seat  of  government  shall  be  valid 
or  binding  unless  the  same  bo  approved  and  ratified 
by  a  majority  of  the  qualified  electors  of  the  state 
voting  therefor  at  a  general  state  election,  under 
such  regulations  and  provisions  as  the  legislature, 
by  a  two-thirds  vote  of  each  house,  may  provide, 
submitting  the  question  of  change  to  the  people. 

Const.  1849,  Art.  XI,  Sec.  1. 

The  proposed  amendment  of  this  section  by 
which  it  is  intended  to  make  San  Jose  the 
capital,  upon  condition  that  ten  acres  of  land 
and  one  million  dollars  be  donated  to  the 
state,  and  the  approval  of  the  governor,  sec- 
retary of   state  and  attorney-general,  of  the 
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site,  does  not  effect  a  removal,  although  it 
also  declares  San  Jose  to  be  the  seat  of  gov- 
ernment. The  vote  of  the  people  would  not 
have  the  effect  of  making  the  change.  Such 
vote  could  only  act  on  the  amendment  as  pro- 
posed, which  would  do  away  with  the  present 
seat  of  government,  without  the  selection  of  a 
new  one  Paterson  and  McFarland,  JJ.,  also 
holding  that  the  seat  of  government  cannot 
be  changed  by  an  amendment  to  the  consti- 
tution.    Livermore  i?.  Waite,  102  Cal.  114. 

Section  2.  Any  citizen  of  this  state  who  shall, 
after  the  adoption  of  this  constitution,  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge 
to  fight  a  duel  with  deadly  weapons,  either  within 
this  state  or  out  of  it,  or  who  shall  act  as  second  or 
knowingly  aid  or  assist  in  any  manner  those  thus 
offending,  shall  not  be  allowed  to  hold  any  office  of 
profit,  or  to  enjoy  the  right  of  suffrage  under  this 
constitution. 

Section  3.  Members  of  the  legislature,  and  all 
officers,  executive  and  judicial,  except  such  inferior 
officers  as  may  be  by  law  exempted,  shall,  before 
they  enter  upon  the  duties  of  their  respective 
offices,  take  and  subscribe  the  following  oath  or 
affirmation: 

'*!  do  solemnly  swear  (or  affirm,  as  the  case  may 
be,)  that  I  will  support  the  constitution  of  the 
United  States  and  the  coastitution  of  the  state  of 
California,   and  that  I  will  faithfully  discharge  the 

duties  of  the  office  of ,  according  to  the  best  of 

my  ability." 

And  no  other  oath,  declaration,  or  test  shall  be 
required  as  a  qualification  for  any  office  or  public 
trust. 

Const.  1849,  Art  XI,  Sec.  3. 

As  to  form  of  oath  and  where  same  is  to  be 
filed,  member  of  board  of  health  of  San  Fran- 
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Cisco  partakes  of  the  nature  of  both  a  state 
and  local  officer.  Oath  filed  with  secretary 
of  state  was  sufficient  compliance  with  law  to 
defeat  proceedings  in  the  nature  of  quo  war- 
ranto. [Sees.  904,  907,  3004,  3007,  Pol.  Code.] 
People  V.  Perry,  79  Cal.  105. 

Section  4.  All  officers  or  commissioners  whose 
election  or  appointment  is  not  provided  for  by  this 
constitution,  and  all  officers  or  commissioners 
whose  offices  or  duties  may  hereafter  be  created  by 
law,  shall  be  elected  by  the  people,  or  appointed, 
as  the  legislature  may  direct. 

Const.  1849,  Art.  XI,  Sec.  6. 

Appointment  to  office  is  not  exclusively  an 
"executive"  function,  but  so  far  as  not  regu- 
lated by  express  provision  of  the  constitution, 
may  be  regulated  by  law,  and  may  be  exercised 
by  the  legislature.  People  ex  rel  Waterman  v. 
Freeman,  80  Cal.  283. 

By  an  amendatory  act  of  1889  [Stats,  p. 
148],  the  legislature  authorized  the  police 
commissioners  of  Sacramento  to  appoint  addi- 
tional policemen.  The  act  was  void  as  in  con- 
flict with  subdivision  28,  section  25,  article  IV. 
It  is  also  apparent  from  sections  4,  16,  article 
XX,  that  the  creation  of  offices  is  to  be  accom- 
plished by  the  legislature  directly,  but  it  can- 
not be  done  by  special  legislation.  Farrell  v. 
Board  of  Trustees,  85  Cal.  408,  Beatty,  C.  J., 
dissenting.  Works  and  Fox,  JJ.,  concurring, 
but  not  deciding  that  the  legislature  might 
not  amend  a  special  charter  by  a  special  act 
in  a  matter  which  is  not  prohibited  by  the 
constitution. 
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It  is  held  that  notwithstanding  sections  4 
and  16  of  article  XX  of  the  constitution,  the 
governor  could  not  remove  an  incumbent  of 
the  oflBce  of  police  commissioner  for  San  Fran- 
cisco; that  said  office  is  not  held  at  the  pleas- 
ure of  the  appointing  power.  [People  v.  Ham- 
mond, 66  Cal.  655] ;  People  v.  Menzies,  110  Cal. 
450.  See  also  People  v.  Edwards,  93  Cal.  153, 
where  the  original  appointing  power  had  been 
abolished  and  the  term  of  office  of  fire  com- 
missioner, had  not  been  fixed. 

Section  5.  The  fiscal  year  shall  commence  on 
the  first  day  of  July. 

Const.  1849,  Art.  XI,  Sec.  8. 

The  fiscal  year  ends  on  the  30th  of  June. 
Rollins  v.  Wright,  93  Cal.  395;  Brown  v,  Clark, 
89  Cal.  200. 

Section  6.  Suits  may  be  brought  against  the 
state  in  such  manner  and  in  such  courts  as  shall  be 
directed  by  law. 

Const.  1849,  Art.  XI,  Sec.  11. 

Section  7.  No  contract  of  marriage,  if  other- 
wise duly  made,  shall  be  invalidated  for  want  of 
conformity  to  the  requirements  of  any  religious 
sect. 

Const.  1849,  Art.  XI,  Sec.  12. 

Section  8.  All  property,  real  and  personal, 
owned  by  either  husband  or  wife  before  marriage, 
and  that  acquired  by  either  of  them  afterwards  by 
gift,  devise,  or  descent,  shall  be  their  separate 
property. 

Const.  1849,  Art.  XI,  Sec.  14. 
"Afterwards"  means  after  the  mainag^  ^tA 
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before  dissolution  thereof.  The  earnings  of 
the  husband  subsequent  to  the  dissolution  are 
neither  community  nor  separate  property.  In 
re  Spencer,  82  Cal.  110, 

Reference  is  made  to  this  section  in  Spreck- 
els  V.  Spreckels,  116  Cal.  341,  where  it  is  said, 
the  constitution  does  not  mention  "community 
property,"  but  does  define  the  separate  prop- 
erty of  the  spouses.  And  it  is  held  in  that 
case  that  the  amendment  of  section  172  of  the 
Civil  Code  of  1891,  forbidding  the  husband  to 
make  a  gift  of  community  property  without 
the  written  consent  of  the  wife,  does  not  affect 
the  husband's  unlimited  power  of  disposition 
and  management  of  community  property  ac- 
quired prior  to  the  amendment. 

Section  9.  No  perpetuities  shall  be  allowed 
except  for  eleemosynary  purposes. 

Const.  1849,  Art.  XI,  Sec.  16. 

This  section  is  a  renewal  of  section  16,  arti- 
cle XI,  of  constitution  of  1849.  The  perpetui- 
ties here  prohibited  are  such  as  were  obnoxious 
to  the  common  law,  as  the  same  is  adopted  in 
this  state  bv  act  of  April  13,  1850.  [Stats,  p. 
219.  See  Political  Code,  section  4468.]  The 
adoption  of  the  common  law  left  undisturbed 
the  distinction  recognized  by  the  constitution 
between  prohibited  perpetuities  (including 
private  trusts),  and  charities.  The  latter  are 
not  included  in  the  common  law  rule.  The 
courts  of  this  state  have  inherent  equity  juris- 
diction over  trusts  for  charitable  purposes. 
Estate  of  Hinckley,  58  Cal.  457. 
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The  grant  by  congress  of  the  Yosemite  val- 
ley and  the  act  of  the  state  accepting  it  [Stats. 
1865-6,  p.  710],  did  not  create  a  gift  for  char- 
itable uses,  such  as  may  be  regulated  or  en- 
forced by  courts  of  equity,  nor  can  the  obliga- 
tions of  the  state  in  relation  thereto  be  enforced 
by  the  courts  of  the  state.  People  v.  Ashbur- 
ner,  55  Cal.  517. 

The  state,  as  parens  pa^ri^,  superintends  the 
management  of  all  public  charities  or  trusts, 
and  in  these  matters  acts  through  her  attorney- 
general;  and  it  is  both  the  right  and  duty  of 
that  oJ95cer  to  prosecute  suits  to  remedy  abuses 
in  such  trusts.  The  People  ex  rel  Ellert  v, 
Cogswell,  113  Cal.  134. 

The  term  ''eleemosynary,"  as  used  ia  this 
section  of  the  constitution,  is  not  confined  to 
almsgiving  or  charity,  but  includes  in  its  scope 
all  charitable  purposes,  including  schools  as 
well  as  asylums,  hospitals  and  religious  insti- 
tutions. The  enforcement  of  charitable  uses 
cannot  be  limited  to  any  narrow  and  stated 
formula,  but  must  expand  with  the  advance- 
ment of  civilization  and  the  increasing  needs 
of  men,  calling  for  the  establishment  of  new 
charitable  uses.  People  ex  rel  Ellert  v,  Cogs- 
well, 113  Cal.  134. 

The  act  of  1885  [Stats,  p.  49],  relating  to 
trusts  for  charitable  purposes  is  not  unconsti- 
tutional, and  a  trust  conveyance  for  the  estab- 
lishment of  a  polytechnic  school,  pursuant  to 
the  provisions  of  that  act,  does  not  create  a 
perpetuity  such  as  is  forbidden  by  the  coiv^W- 
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tution.    The  People  ex  rel  EUert  v.  Cogswell, 
113  Cal.  134. 

The  courts  cannot  declare  valid,  not  even 
with  the  consent  of  parties,  such  trusts  as  are 
opposed  to  the  express  mandate  and  policy  of 
the  law.    In  re  Walkerly,  108  Cal.  659. 

Section  10.  Every  person  shall  be  disqualified 
from  holding  any  offioe  of  profit  in  this  state  who 
shall  have  been  convicted  of  having  given  or  offered 
a  bribe  to  procure  his  election  or  appointment. 

Const.  1849,  Art.  XI,  Sec.  17. 

Section  11.  Laws  shall  be  made  to  exclude 
from  office,  serving  on  juries,  and  from  the  right  of 
suffrage,  persons  convicted  of  bribery,  perjury,  for- 
gery, malfeasance  in  ofifice,  or  other  high  crimes. 
The  privilege  of  free  suffrage  shall  be  supported 
by  laws  regulating  elections  and  prohibiting 
under  adequate  penalties  all  undue  influence  thereon 
from  power,  bribery,  tumult,  or  other  improper 
practice. 

Const.  1849,  Art.  XI,  Sec.  18. 

The  "primary  election  law"  of  1897  [Stats, 
p.  115],  is  held  unconstitutional  as  being  spe- 
cial legislation  and  also  as  a  legislative  attempt 
to  curtail  the  right  of  free  suffrage,  and  it  is 
held  also  to  be  an  attempt  to  extend  the  right 
to  classes  of  persons  outside  of  those  mentioned 
in  the  constitution.  [Section  1,  article  II, 
Const.]     Spier  v.  Baker,  120  Cal.  375. 

The  legislature  cannot  require  criminal  pun- 
ishment of  members  of  a  board  of  supervisors 
who  vote  and  act  in  favor  of  a  discharge  of 
duties  of  their  office,  although  the  majority  of 
the  board  vote  and  act  otherwise  and  become 
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guilty  of  malfeasance  in  office.  A  whole  board 
cannot  be  ousted  from  office  because  a  majority 
violate  the  law.  [Garoutte,  J.]  Morton  v. 
Broderick,  118  Cal.  488. 

Section  12.  Absence  from  this  state,  on  busi- 
ness of  the  state  or  of  the  United  States,  shall  not 
affect  the  question  of  residence  of  any  person. 

Const.  1849,  Art.  XI,  Sec.  19. 

Section  13.  A  plurality  of  the  votes  given  at 
any  election  shall  constitute  a  choice,  where  not 
otherwise  directed  in  this  constitution. 

Const.  1849,  Art.  XI,  Sec.  20. 

Section  14.  The  legislature  shall  provide  by 
law  for  the  maintenance  and  efficiency  of  a  state 
board  of  health. 

Section  15.  Mechanics,  material  men,  artisans 
and  laborers  of  every  class,  shall  have  a  lien  upon 
the  property  upon  which  they  have  bestowed  labor 
or  furnished  material  for  the  value  of  such  laboj* 
done  and  material  furnished;  and  the  legislature 
shall  provide  by  law  for  the  speedy  and  efficient 
enforcement  of  such  liens. 

This  section  is  not  self-executing,  but 
requires  legislation.  Spinney  v.  Griffith,  98 
Cal.  149.  And  the  provisions  of  laws  enacted 
to  carry  it  into  effect  must  be  complied  with, 
in  order  to  make  the  lien  effectual.  Where  a 
contractor  failed  to  file  his  contract  with  the 
recorder,  the  contract  price  being  more  than 
one  thousand  dollars,  he  was  not  entitled  to  a 
lien.     Morris  v.  Wilson,  97  Cal.  644. 

The  constitution  has  provided,  as  the  only 
means  which  the  state  has  for  the  payment  of 
its  debts,  the  exercise  of  the  sovereign  poNS^\  ol 
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taxation.  And  for  each  political  subdivision 
the  rule  is  the  same  [Sec.  18,  Art.  XI],  and 
one  furnishing  labor  or  materials  to  the  state 
knows  to  what  he  must  look  for  payment.  He 
becomes  a  creditor  of  a  specific  fund,  and  has 
no  rights  except  with  respect  to  such  fund. 
One  cannot  sue  the  state,  unless  expressly 
authorized  by  the  legislature.  [Sec.  6,  Art. 
XX.]  Under  the  constitution  and  laws  of  the 
state,  there  is  no  right  of  lien  in  favor  of 
mechanics  or  others  against  any  public  build- 
ing, and  no  such  lien  can  be  enforced  against 
a  public  school  building.  Mayrhoffer  v.  Board 
of  Education,  89  Gal.  110.  See  also  Russ  & 
Sons  Co.  V.  Crichton,  117  Cal.  699. 

Commenting  on  Latson  v.  Nelson,  [XI  Pac. 
L.  J.  589].  Heldj  the  present  constitution  has 
not  changed  the  rule  that  where  a  ''valid  con- 
tract" existed  between  the  owner  and  con- 
tractor, the  former  could  not  be  made  liable  to 
sub-contractors  beyond  the  amount  fixed 
therein.  The  provision  of  section  1184,  Code 
of  Civil  Procedure,  declaring  that  in  certain 
cases  the  sub-contractor,  laborer  and  material 
man  shall  be  deemed  to  have  contracted 
directly  with  the  owner,  and  have  a  valid  lien 
for  labor  and  material,  are  not  unconstitu- 
tional. [So.  Cal.  Lumber  Co.  v.  Schmidt,  74 
Cal.  625.]  Kellogg  v,  Howes,  81  Cal.  170.  To 
same  effect  see  D.  H.  L.  Co.  t'.  Gottschalk,  Id. 
641. 

The  mechanics' lien  law  [sections  1183  to 
1199]  was  sustained  as  constitutional  in  Quale 
V.  Moon,  48  Cal.  478^  and  Hicks  v.  Murray,  43 
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Cal.  521.  And  it  was  not  the  intention  to 
repeal  or  abrogate  this  law  by  the  new  consti- 
tution. Such  law  was  preserved  in  full  force 
and  effect  by  section  1,  article  XXII,  of  this 
constitution.  Germania  B.  &  L.  Association 
V.  Wagner,  61  Cal.  349. 

A  law  [section  1191,  Code  of  Civil  Proced- 
ure], purporting  to  give  the  right  of  lien  upon 
land  by  virtue  of  a  contract  for  street  improve- 
ment, entered  into  with  a  '^reputed  owner," 
and  not  with  the  real  owner,  is  to  that  extent 
unconstitutional.  Santa  Cruz  Rock  Pav.  Co. 
V,  Lyons,  117  Cal.  214. 

The  term  '^minins;  claim"  has  a  well  defined 
meaning,  and  does  not  include  a  body  of  agri- 
cultural land  upon  which  the  owners  open 
and  work  a  mine.  The  lien  of  a  laborer 
employed  in  the  mine  would  not  extend  to  the 
entire  tract.     Morse  v.   DeArdo,  107  Cal.  623. 

The  section  is  referred  to  in  Russ  &  Sons 
Co.  V.  Crichton,  117  Cal.  699. 

Section  16.  When  the  term  of  any  officer  or 
commissioner  is  not  provided  for  in  this  constitu- 
tion, the  term  of  such  officer  or  commissioner  may 
be  declared  by  law;  and,  if  not  so  declared,  such 
officer  or  commissioner  shall  hold  his  position  as 
such  officer  or  commissioner  during  the  pleasure  of 
the  authority  making-  the  appointment;  but  in  no 
case  shall  such  term  exceed  four  years. 

Const.  1849,  Art.  XI,  Sec.  7. 

Where  a  city  ordinance  provided  that  the 
chief  of  the  fire  department  should  be  appointed 
to  hold  office  one  year  or  until  his  successor 
should  be  appointed  and  qualified,  thel^ttcvoi 
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such  office  not  being  fixed  by  the  constitution 
or  law,  and  the  organic  act  of  the  city  provided 
that  the  trustees  may  appoint  and  remove 
policemen  and  other  subordinate  officers  as 
they  may  deem  proper.  Held,  the  chief  could 
be  removed  and  another  appointed  in  his  stead 
within  the  year,  and  it  would  seem  that  the 
city  trustees  could  not  by  ordinance  limit 
their  right  of  removal.  Higgins  v.  Cole,  100 
Cal.  260,  and  see   People  v,  Edwards,  infra. 

The  provision  that  in  no  case  shall  such 
term  exceed  four  years  does  not  preclude  a 
person  from  holding  over  until  a  successor  is 
qualified,  but  merely  limits  the  term  for  which 
a  person  can  be  elected  or  appointed.  People 
V.  Edwards,  93  Cal.  158;  citing  People  r.  Ham- 
mond, 66  Cal.  654. 

The  provisions  of  Political  Code  [Sees.  3004 
et  seq,^  providing  for  a  board  of  health  for  San 
Francisco,  violates  this  provision  in  establish- 
ing the  term  of  office  as  five  years.  The  mem- 
bers of  said  board  are  officers  within  the  mean- 
ing of  section  7,  article  XI,  constitution  [con- 
stitution of  1849,  amendment,  1863],  and  a 
vacancy  occurred  at  the  expiration  of  four 
years  after  the  appointment.  People  v.  Perry, 
79  Cal.  105. 

Plaintiff  was  appointed  a  police  officer  of 
Sacramento  and  was  dismissed  without  writ- 
ten changes  being  presented  against  him  or  a 
trial.  Such  charges  and  trial  were  provided 
for  in  the  sixth  section  of  the  act  of  March  6, 
1872  [Stp.ts.  p.  244],  incorporating  the  city  of 
Sacramento.  Section  7,  article  XI,  of  the  con- 
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stitution  of  1849  was  substantially  the  same 
as  section  16,  article  XX,  of  the  constitution 
of  1879.  In  People  v.  Hill,  7  Cal.  102,  it  was 
said:  "When  the  time  or  term  of  holding  is 
not  fixed,  the  tenure  of  the  office  is  at  the 
pleasure  of  the  appointing  power.  This  power 
of  removal  cannot  be  taken  away,  except  by 
limiting  the  term."  Smith  v.  Brown,  59  Cal. 
672,  decided  on  authority  of  People  v.  Hill, 
supra\  see  also  People  v,  Edwards,  93  Cal.  153. 
[Sec.  7,  Art.  XI,  Const,  as  amended  in  1863.] 

The  commissioners  to  manage  the  Yosemite 
valley,  provided  under  the  act  of  April  15, 
1880  [Stats,  p.  205],  and  the  act  of  April  2, 
1866  [Stats,  p.  710],  were  officers,  though  it 
may  be  admitted  that  one  may  sometimes  be 
charged  as  trustee  who  is  clothed  with  a  power'' 
with  reference  to  real  estate  where  the  legal 
title  is  not  vested  in  him.  Said  commission- 
ers being  officers,  their  term's  of  office  expired 
four  years  after  their  appointment.  People  v. 
Ashburner,  55  Cal.  517. 

That  a  school  teacher  elected  by  a  city  board 
of  education  without  any  limitation  as  to  time 
or  duration  of  term  is  entitled  to  hold  the 
position  while  competent  and  faithful,  and 
can  only  be  dismissed  for  violation  of  rules, 
incompetency  or  the  like,  is  dissented  to  by 
Fox  and  McFarland,  JJ.,  as  contrary  to  sec- 
tion 16,  article  XX,  and  to  the  entire  spirit  of 
our  constitution  and  legislation.  [Sees.  1617, 
1793,  Political  Code.]  Kennedy  v.  Board  of 
Education,  82  Cal.  493,  465. 
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Section  17.  Eight  hours  shall  constitute  a 
legal  day's  work  on  all  public  work. 

Section  18.  No  person  shall,  on  account  of  sex, 
be  disqualified  from  entering  upon  or  pursuing  any 
lawful  business,  vocation  or  profession. 

A  city  ordinance  making  it  unlawful  to  sell 
liquors,  etc.,  in  any  dance  cellar,  etc.,  where 
females  are  employed  to  wait  on  men,  is  not 
unlawful  discrimination  against  persons  on 
account  of  sex.  [Separate  opinions  affirming 
and  distinguishing  Ex  parte  Christiansen,  85 
Cal.  208.]  Ex  parte  Hayes,  98  Cal.  555. 
Ordinance  of  city  of  Stockton  required  a 
saloon  license  of  thirty  dollars  per  quarter, 
and  by  another  section,  for  saloons  or  bars 
where  females  are  employed  as  bar  tender, 
solicitor,  waitress,  etc.,  a  license  of  one  hun- 
dred and  fifty  dollars  per  month.  Ileld^  the 
ordinance  is  a  valid  exercise  of  police  power. 
Commenting  on  opinions  expressed  in  the 
case  of  Maguire,  57  Cal.  610.  Ex  parte  Felch- 
lin,  96  Cal.  360. 

An  ordinance  of  city  and  county  of  San 
Francisco  which  declared  it  a  misdemeanor  to 
employ,  cause  or  procure  any  female  to  wait 
or  in  any  manner  attend  on  any  person  in 
any  dance  cellar  or  place  where  Jiquors  are 
used  or  sold,  or  for  any  female  to  attend  or 
wait  upon  persons  in  such  places,  or  for  any 
person  owning  or  having  charge  of  such  cellar 
or  place  where  liquors  are  sold  to  suffer  or 
permit  any  female  to  remain  therein  between 
the  hours  of  6  p.  m.  and  6  a.m.  (and  except- 
ing hotels)  is  uriCOua\,\\*\x\,\Qxi^\^  ^^  discrimi- 
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nating  against  females  engaging  in  occupa- 
tions on  account  of  sex,  the  business  not 
being  declared  unlawful.  Matter  of  Maguire, 
57  Cal.  604. 

Section  19.  Nothing"  in  this  constitution  shall 
prevent  the  legislature  from  providing,  by  law,  for 
the  payment  of  the  expenses  of  the  convention 
f  ramingf  this  constitution,  including-  the  per  diem 
of  the  delegates  for  the  full  term  thereof. 

Section  20.  Elections  of  the  ofificers  provided 
for  by  this  constitution,  except  at  the  election  in 
the  year  eighteen  hundred  and  seventy-nine,  shall 
be  held  on  the  even  numbered  years  next  before 
the  expiration  of  their  respective  terms.  The 
terms  of  such  officers  shall  commence  on  the  first 
Monday  after  the  first  day  of  January  nex^  follow- 
ing their  election. 

Const.  1849,  Art.  IV,  Sec.  39,  and  Sched- 
ule Sec.  8. 

Term  of  office  of  superior  judge  commences 
on  first  Monday  after  first  (5f  January  next 
following  his  election.  Bank  of  Merced  v. 
Rosenthal,  99  Cal.  39.  Affirming  same  case, 
31  Pac.  Rep.  849.  Justices  of  the  peace  were 
officers  to  be  elected  in  1879,  and  afterwards 
on  even  numbered  years,  and  their  term  of 
office  was  shortened  one  year  by  section  10 
article  XXII.  People  v.  Ransom,  58  Cal.  560, 
and  see  People  v.  Harvey,  Id.  337  as  to  school 
director,  and  Wood  v.  Election  Commissioners, 
Id.  561.  Justices  of  the  peace  are  judicial 
officers  and  are  included  in  section  10  of  article 
XXII.  McGrew  v.  Mayor  of  San  Jose,  55  Cal. 
611. 

The  county  clerk  of  San  FranciBCO  ft\ee,\,^dL 
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in  September  1879,  was  entitled  to  take  his 
office  on  the  first  Monday  in  December  of  that 
year  under  the  provisions  of  the  "consolidation 
act."  The  officers  whose  terms  are  by  this 
section  required  to  commence  in  January 
succeeding  their  election,  are  not  the  county 
and  municipal  officers  mentioned  in  section 
5,  article  XI,  and  whose  terms  the  legislature 
is  expresslv  directed  to  fix.  In  re  Stuart,  53 
Cal.  745. 

The  section  is  referred  to  in  People  v,  Pen- 
degas  t,  96  Cal.  291,  to  the  effect  that  state 
senators  are  to  be  eltcted  in  even  numbered 
years,  from  the  odd  numbered  districts  in 
1892,  and  from  even  numbered  districts  in 
1894.     [Stats.  1891,  p.  71,  Sec.  4.] 

The  section  is  referred  to  in  holding  that  a 
county  officer  is  entitled  to  compensation  for 
services  between  the  date  on  which  it  may  be 
declared  his  term  of  office  ceases  and  the  sub- 
sequent date  upon  which  his  successor  quali- 
fies.    Dillon  V,  Bicknell,  116  Cal.  112. 

ARTICLE  XXI. 

BOUNDARY. 

Section  1.  The  boundary  of  the  state  of  Cali- 
fornia shall  be  as  follows:  Commencing  at  the 
point  of  intersection  of  the  forty-second  degree  of 
north  latitude  with  the  one  hundred  and  twentieth 
degree  of  longitude  west  from  Gree)iwich,  and  run- 
ning south  on  the  line  of  said  one  hundred  and 
twentieth  degree  of  west  longitude  until  it  inter- 
sects the  thirty-ninth  degree  of  north  latitude; 
thence  running  in  a  straight  line,  in  a  southeafiterly 
direction,  to  tlae  riveT  Co\ot«u^q^  ^1 «.  ^olnt  where 
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it  intersects  the  thirty -fifth  degree  of  north  lati- 
tude; thence  down  the  middle  of  the  channel  of 
said  river  to  the  boundary  line  between  the  United 
States  and  Mexico,  as  established  by  the  treaty  of 
May  thirtieth,  one  thousand  eight  hundred  and 
forty -eight;  thence  running  west  and  along  said 
boundary  line  to  the  Pacific  ocean,  and  extending 
therein  three  English  miles;  thence  running  in  a 
northwesterly  direction,  and  following  the  direc- 
tion of  the  Pacific  coast  to  the  forty-second  degree 
of  north  latitude;  thence  on  the  line  of  said  forty- 
second  degree  of  north  latitude  to  the  place  of  be- 
ginning. Also,  including  all  the  islands,  harbors 
and  bays  along  and  adjacent  to  the  coast. 

Const.  1849,  Art*  XII,  Sec.  1. 
ARTICLE  XXII. 

SCHEDULE. 

That  no  inconvenience  mav  arise  from  the  altera- 
tions  and  amendments  in  the  constitution  of  this 
state,  and  to  carry  the  same  into  complete  effect, 
it  is  hereby  ordained  and  declared: 

Section  1.  That  all  laws  in  force  at  the  adop- 
tion of  this  constitution,  not  inconsistent  therewith, 
shall  remain  in  full  force  and  effect  until  altered  or 
repealed  by  the  legislature;  and  all  rights,  actions, 
prosecutions,  claims  and  contracts  of  the  state, 
counties,  individuals,  or  bodies  corporate,  not  in- 
consistent therewith,  shall  continue  to  be  as  valid 
as  if  this  constitution  had  not  been  adopted.  The 
provisions  of  all  laws  which  are  inconsistent  with 
this  constitution  shall  cease  upon  the  adoption 
thereof,  except  that  all  laws  which  are  inconsistent 
with  such  provisions  of  this  constitution  as  require 
legislation  to  enforce  them,  shall  remain  in  full  force 
until  the  first  day  of  July,  eighteen  hundred  and 
eighty,  unless  sooner  altered  or  repealed  by  the 
legislature. 

Const.  1849j  Schedule  Arts.  1,S. 
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The  act  of  the  legislature  1871-2  [Stats,  p. 
533],  requiring  plaintiffs  in  actions  for  slander 
to  file  an  undertaking  with  sureties,  was  not 
repealed  by  the  constitution  of  1879.  Smith 
V.  McDermot,  93  Cal.  421. 

The  effect  of  this  section  was,  by  a  single 
comprehensive  provision,  to  pre?erv6  and 
adopt  for  the  courts  created  by  the  new  consti- 
tution the  statutory  procedure  that  was  then 
existing  with  ref^'refice  totJ^tie  coijrts  which 
were  by  that  instrument  abolished^^'and  to 
authorize  that  procedure  in  all  rights  of  action 
that  were  to  be  determined  under  the  new 
constitution.  Wickersham  v,  Brittan,  93  Cal. 
34,  40. 

The  act  of  March  25,  1874  [Stats,  p.  614], 
defining  powers  and  duties  of  board  of  educa- 
tion of  Nevada  ^choo^^^istr^ct,  was  valid  when 
enacted,  thete  Keing  'th*fen  no  •prohibition 
against  special  or  local  laws,  and  was  not 
repealed  bv  the  constitution  of  1879.  Nevada 
School  District  v,  Shoecraft,  88  Cal.  372. 

The  act  of  March  29,  1870  [Stats,  p.  438], 
relating  to  fees  of  county  and  township  officers, 
did  not  cease  to  be  operative  on  July  1,  1880, 
and  the  county  recorder  of  San  Luis  Obispo 
county,  whose  term  expired  January  1,  1885, 
was  entitled  to  receive  the  fees  provided  in 
that  act  during  his  term.  San  Luis  Obispo  Co. 
V,  Darke,  76  Cal.  92. 

The  adoption  of  this  constitution  did  not 
propria  vi'gore  repeal  or  displace  all  the  stat- 
utes of  the  state  theretofore  in  force.  It  re- 
jpealed  some  oi  theni  and  saved  others,  and  it 
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points  out,  in  its  own  terms,  the  effect  which 
its  adoption  should  have  upon  existing  stat- 
utes. The  county  clerk  of  San  Francisco, 
elected  in  September,  1879,  was  entitled  to  take 
his  ofiBce  on  the  first  Monday  in  December, 
1879,  in  accordance  with  the  provisions  of  the 
"consolidation  act"  of  said  city  and  county. 
In  re  Stuart,  53  Cal.  746. 

This  section  is  referred  to  in  dissenting  opin- 
ion of  McKinstry,  J.,  in  Donahue  v,  Graham, 
61  Cal.  279;  S.  V.  W.  W.  v.  San  Francisco,  61 
Cal.  3,  where  it  was  held  that  the  act  of  1858, 
establishing  a  commission  to  fix  water  rates  in 
San  Francisco,  was  superseded  by  section  1, 
article  XIV,  and  in  Barnhart  v,  Fulkerth,  59 
Cal.  130,  where  it  was  held  that  a  motion  for 
change  of  venue  should  have  been*  granted  in 
accordance  with  the  law  at  the  time  it  was 
made;  and  in  matter  of  Maguire,  57  Cal.  604, 
where  it  is  held  that  section  18,  article  XX 
annulled  section  306,  Penal  Code,  and  ordin- 
ance of  San  Francisco  against  employment  of 
females  in  drinking  places,  and  in  Ewing  v. 
Oroville  M.  Co.,  56  Cal.,  649,  where  it  is  held 
that  section  11,  article  XII  repealed  section 
359,  Civil  Code,  relating  to  corporations;  and 
in  McDonald  v.  Patterson,  54  Cal.  247. 

It  was  competent  for  the  legislature,  prior  to 
1879,  to  prescribe  the  form  of  complaint  to  be 
used  in  an  action  for  the  collection  of  delin- 
quent city  taxes,  and  the  charter  of  the  city  of 
Stockton,  of  1872,  prescribing  such  form,  is 
not  obnoxious  to  anything  contained  in  eeeU^w 
0,  article  XI,  of  constitution  o!  181S^,  ^xvvi  \^«^ 
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mained  in  force.     City  of  Stockton  v.  Ins.  Co., 
73  Cal.  621. 

The  provisions  of  section  13,  article  XI,  of 
this  constitution  are  prospective,  and  refer  to 
the  legislature  created  by  this  instrument. 
The  act  of  March  25,  1872  [Stats,  p.  546],  cre- 
ating a  board  of  commissioners  of  the  funded 
debt  of  Sacramento,  and  requiring  the  trustees 
of  the  city,  in  levying  a  special  tax,  to  be  gov- 
erned by  the  written  request  of  the  commis- 
sioners, is  not  inconsistent  with  this  constitu- 
tion, and  was  not  repealed  by  it.  Commis- 
sioners V,  Trustees,  71  Cal.  310. 

The  act  of  March  30,  1874  [Stats,  p.  911], 
providing  for  the  punishment  of  misconduct 
in  oflSce,  and  vesting  jurisdiction  to  try  such 
offense  in  the  district  court  became  inoperative 
on  the  1st  July,  1880,  when  said  courts  went 
out  of  existence.  Waiving  this,  said  act  was 
repealed  by  section  184  of  county  government 
act  of  1883.  [Stats,  p.  299.]  Fraser  v,  Alex- 
ander, 75  Cal.  147. 

By  the  act  of  March  30, 1878  [Stats,  p.  6451, 
the  mayor  and  council  of  Los  Angeles  were 
authorized  to  provide  by  ordinance  for  the 
licensing,  regulating,  suppressing,  etc.,  of 
hawkers,  peddlers,  etc.;  to  fix  amount  of 
license  tax  and  enforce  payment.  Neither  said 
statute  nor  an  ordinance  passed  in  pursuance 
of  it  were  abrogated  by  the  constitution.  Ex 
parte  Ah  Toy,  57  Cal.  92. 

The  law  existing  when  this  constitution  went 
into  effect,  regulating  salary  of  clerk  of  Supreme 
Court,  was  noX  \tvcowaieteut  with  the  constitu- 
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lion,  and  was  not  repealed  by  it.  The  same 
law  exists  against  increasing  or  diminishing 
the  salary  of  the  incumbent  as  will  exist 
against  increasing  or  diminishing  the  salary  of 
his  successor  during  his  incumbency.  [Sec- 
tion 14,  article  VI,  constitution.]  The  legis- 
lature by  the  amendment  of  1881  to  section 
755,  Political  Code,  did  not  decrease  the  salary 
of  the  incumbent.  Gross  v.  Kenfield,  57  Cal. 
627. 

The  street  law  of  San  Francisco,  of  1872, 
which  did  not  require  an  assessment  to  be 
levied  and  collected  prior  to  the  contract  for 
doing  the  work,  was  repealed  by  section  19, 
article  XI.  And  when  that  section  was  amen- 
ded, the  former  law  was  not  thereby  revived, 
but  said  work  must  be  done  under  the  general 
law  of  1885.  Thomason  v.  Ruggles,  69  Cal. 
465.  But  see  dissenting  opinions  in  same 
case. 

It  seems  that  the  act  of  April  24,  1862 
Stats,  p.  341],  amending  the  charter  of  Oak- 
and,  and  authorizing  that  city  by  ordinance 
to  require  a  license  to  be  procured  by  every 
person  who  at  a  fixed  place  of  business  sells 
any  goods,  wares  or  merchandise,  and  aflSx  a 
penalty  for  a  refusal  to  procure  the  same,  was 
not  repealed  by  the  constitution.  Ex  parte 
Mount,  66  Cal.  448. 

The  act  of  April  1,  1877  [Stats,  p.  953],  in 
relation  to  the  house  of  correction  in  San 
Francisco  is  not  repealed  by  constitution  of 
1879,  and  it  is  applicable  to  the  Superior 
Courts.     Ex  parte  Flood,  64  Cal.  251. 
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It  was  not  the  intention  of  the  constitation 
tcr  repeal  sections  1183  to  1190,  Code  of  Civil 
Procedure,  concerning  liens  of  mechanics,  and 
such  law  is  continued  in  force.  GermAnia  B. 
&  L.  Asso.  V.  Wagner,  61  Cal.  849.  See  Latson 
V.  Nelson,  XI  Pac.  L.  J.  589. 

The  license  tax  for  selling  merchandise  at  a 
fixed  place  of  business,  provided  for  by  section 
3360,  Political  Code,  prior  to  the  present  con- 
stitution, was  a  tax  prohibited  by  section  12, 
article  XI,  and  section  3360  became  inoperative 
upon  the  adoption  of  the  constitution.  McKee 
dissenting.  People  v.  Martin,  60  Cal.  153. 

The  act  of  March  27,  1878  [Stats,  p.  574], 
to  regulate  fees  and  salaries  in  Los  Angeles 
county,  provided  that  certain  oflBcers  of  the 
county  should  receive  salaries  for  their  com- 
pensation, and  that  all  fees  collected  should 
be  paid  into  the  county  treasury,  but  this  pro- 
vision of  the  act  should  not  affect  the  then 
incumbents  of  said  offices.  Ileldy  that  the  act 
was  a  perfect  law  and  was  in  force  at  the 
adoption  of  the  constitution — the  proviso  that 
it  should  not  affect  certain  persons  then  in 
office  related  only  to  a  status,  but  did  not 
postpone  the  taking  effect  of  the  act  itself. 
[This  case  is  to  be  distinguished  from  Speegle 
V.  Joy,  60  Cal.  278;  Whiting  t\  Haggard,  Id. 
513,  and  Peachy  v.  Supervisors,  59  Cal.  548, 
in  which  cases  the  acts  referred  to  were  not  to 
take  effect  until  a  date  subsequent  to  the  date 
of  the  taking  effect  of  this  constitution.] 
County  of  Los  Angeles  r.  Lamb,  61    C^l.    196. 

An  apt  ptvsp^d  MiWb  3<}i  L"^?^"^  [Stats  p. 547], 
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in  relation  to  certain  officers  in  Plumas  county, 
portions  of  which  act  were,  by  its  terms,  not 
to  take  effect  until  March,  1880,  never  did 
take  effect  as  to  such  portions.  A  law  which 
could  not  take  effect  until  after  the  adoption 
of  the  constitution,  necessarily  was  not  in 
effect  at  its  adoption.  People  v.  Whiting,  64 
Cal.  67.  To  same  effect  see  Speegle  v.  Joy, 
60  Cal.  278;  Peach v  v.  Supervisors,  59  Cal. 
548. 

Section  1552,  Political  Code,  relative  to  sal- 
ary of  county  superintendent  of  schools,  was  a 
general  statutory  provision  when  the  constitu- 
tion went  into  effect,  and  the  special  act  of 
March  9,  1878  [Stats,  p.  204],  relative  to  sal- 
ary of  such  office  in  Calaveras  county,  and 
which  by  its  own  terms  was  not  to  go  into 
effect  until  March,  1880,  never  did  go  into  effect 
because  of  the  adoption  of  the  constitution. 
Peachy  v.  Supervisors,  59  Cal.  548. 

Referred  to  in  dissenting  opinion  of  Justice 
Harrison  in  McClatchy  r.  Superior  Court,  119 
Cal.  428,  a  case  of  contempt  by  newspaper 
publication. 

The  consolidation  act  of  San  Francisco  was 
not  repealed  by  the  constitution  of  1879.  [In 
re  Stuart,  53  Cal.  746;  Wood  v.  Board  of  Elec- 
tion Commissioners,  58  Cal.  561;  In  re  Guer- 
rero, 69  Cal.  88;  Kahn  r.  Sutro,  114  Cal.  318.] 
People  r    Babcock,  114  Cal.  559. 

Section  2.     That  all  recognizances,  obligations, 
and  all  other  instruments  entered  into  or  executed 
before  the  adoption  of  this  constitution,  tot.liia^X»«A.^, 
or  to   any  subdivision   thereof,  or  any  TxiMmcV^^X- 
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ity  therein,  and  all  fines,  taxes,  penalties  and  forfeit- 
ures due  or  owing  to  this  state,  or  any  subdivision  or 
municipality  thereof,  and  all  writs,  prosecutions, 
actions  and  causes  of  action,  except  as  herein  other- 
wisie  provided,  shall  continue  and  remain  unaffected 
by  the  adoption  of  this  constitution.  All  indict- 
ments or  informations  which  shall  have  been  found, 
or  may  hereafter  be  found,  for  any  crime  or  offense 
committed  before  this  constitution  takes  effect, 
may  be  proceeded  upon  as  if  no  change  had  taken 
place,  except  as  otherwise  provided  in  this  con- 
stitution. 

Section  3.  All  courts  now  existing,  save  jus- 
tices' and  police  courts,  are  hereby  abolished ;  and 
all  records,  books,  papers  and  proceedings  from 
such  courts,  as  are  abolished  by  this  constitution, 
shall  be  transferred  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  to  the  courts  pro- 
vided for  in  this  constitution ;  and  the  courts  to 
which  the  same  are  thus  transferred  shall  have  the 
same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  commenced,  filed  or 
lodged  therein. 

The  Superior  Court  of  city  and  county  of 
San  Francisco  is  the  constitutional  successor 
of  the  municipal  criminal  court.  Ex  parte 
Lizzie  Williams,  87  Cal.  78. 

An  action  brought  in  the  District  Court  in 
San  Francisco,  prior  to  adoption  of  this  con- 
stitution, to  foreclose  a  mortgage  on  lands  in 
Fresno  county,  was  succeeded  to  by  the 
Superior  Court  in  and  for  San  Francisco,  and 
its  decree  of  foreclosure  was  valid.  The  pro- 
vision of  the  present  constitution,  requiring 
such  actions  to  be  brought  in  the  county 
where  the  land  affected  thereby  is  situated,  is 
prospective.    Watt  v.  Wright,  66  Cal.  202. 
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The  Superior  Court  of  San  Francisco  suc- 
ceeded to  an  action  pending  in  the  District 
Court  of  San  Francisco  at  the  time  of  the 
adoption  of  this  constitution,  although  the 
action  was  for  recovery  of  possession  of  land 
situate  m  Sonoma  county.  Prior  to  the  adop- 
tion of  this  constitution  said  action  was 
properly  commenced  in  said  District  Court, 
Gurnee  v.  Superior  Court,  58  Cal.  88;  approved 
in  S.  F.  Sav.  U.  v.  Abbott,  69  Cal.  400.  / 

At  the  time  the  constitution  went  into 
effect,  January  1,  1880,  an  appeal  from  city 
criminal  court  was  pending  in  tb^  County' 
Court.  The  Superior  Court  afterwards 
affirmed  the  judgment  and  issued  its  bench 
warrant  for  the  arrest  of  the  defendant.  Heldy 
the  court  had  power  to  issue  the  warrant  for 
arrest.     Ex  parte  Toland,  54  Cal.  344. 

Justices  courts  were  not  abolished  but  ex- 
pressly continued  by  the  constitution.  At 
the  election  in  1879  one  Topham  was  elected 
justice  of  the  peace  but  did  not  qualify.  The 
incumbent  remained  in  office,  and  was  him- 
self elected  at  the  following  election  in  1882, 
but  he  also  failed  to  qualify  after  this  election. 
A  vacancy  existed  under  these  circumstances, 
which  could  have  been  filled  by  the  super- 
visors by  appointment,  but  the  fact  that  the 
jurisdiction  of  such  courts  had  been  enlarged, 
nor  the  fact  that  the  supervisors  had  provided 
for  the  election  of  but  one  justice  where  there 
had  formerly  been  two,  did  not  affect  the  mat- 
ter, French  v.  Santa  Clara  County,  69  GaL 
519,  and  In  re  Guerrero,  69  Cal.  S9. 
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An  action  to  abate  a  nuisance  being  a  suit 
in  equity,  such  puit  pending  in  the  District 
Court  at  the  time  o!  the  adoption  of  this  con- 
stitution was  transferred  to  the  Superior 
Court.     Learned  v.  Castle,  67  Cal.  41. 

It  seems  that  misconduct  of  a  county  oflScer 
committed  subsequent  to  taking  effect  of  this 
constitution,  and  which  misconduct  would 
have  been  triable  in  the  District  Court  under 
the  act  of  March  30,  1874  [Stats,  p.  911],  can- 
not be  tried  in  the  Superior  Court,  said  act 
not  having  been  amended  so  as  to  vest  the 
Superior  Court  with  such  jurisdiction.  Fraser 
V.  Alexander,  76  Cal.  147. 

The  superior  judges  succeeded  to  the  duty 
of  county  judges  in  the  matter  of  attending  to 
the  drawing  of  jurors,  under  section  215  Code 
of  Civil  Procedure.  Said  section  is  not  incon- 
sistent with  the  present  cbnstitution  except 
that  it  names  county  judges,  and  with  this 
exception  it  remained  in  force.  People  v,  Gal- 
lagher, 55  Cal.  462.  And  Superior  Court  as 
successor  of  District  Court  can  make  an  order 
to  carry  into  execution  a  sentence  of  death 
imposed  by  the  latter.  People  v.  Colby,  54 
Cal.  184. 

That  all  the  courts  except  justice  and  police 
were  abolished  and  all  papers,  etc.,  transferred 
to  Superior  Courts.  Ex  parte  Flood,  64  Cal. 
251. 

This  section    is   referred   to   in   dissenting 
opinion  of  ThoTntoiv,  3., m GMmmings  v.  Con- 
Jan,  66  Cal.  406,  aa  \.o  ^eXX\^xsv^xA.  ^\  ^\»55J5a«Ki\. 
on   motion  for  nevj  U\^\.     'IV^X  SJwt  ^^^ 
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"found"  in  connection  with  information  means 
"filed"  in  dissenting  opinion  of  Sharpstein,  J. 
in  People  v,  Campbell  59  Cal.  254.  And  in 
Gal.  F.  &  M.  S.  Co.  v.  S.  F.  60  Cal.  307,  to  the 
effect  that  the  Superior  Courts  had  jurisdiction 
of  appeals  from  justices  courts  without  any 
new  legit'lation  under  the  new  constitution. 
Shay  V,  Superior  Court,  57  Cal.  541,  and  Ex 
parte  Toland,  54  Cal.  344.  And  succeeded  to 
jurisdiction  of  cases  pending  in  County  Court. 
Gurnee  v.  Superior  Court,  58  Cal.  90.  And  to 
drawing  jury  list.  People  r.  Gallagher^  55 
Gal.  462.  And  to  make  an  order  carrying 
into  execution  a  death  warrant.  People  v. 
Colby,  54  Cal.  184. 

Justices  courts  area  part  of  the  judicial  sys- 
tem of  the  state.  Those  courts  were  not  abol- 
ished by  the  constitution  of  1879,  but  were 
retained  subject  to  future  legislation.  As  to 
terms  of  office  in  municipalitien  and  in  town- 
ships.    See  Kahn  r.  Sutro,  114  Cal.  318. 

Section  4.     The  superintendent  of  printing  of 
the  state  of  California  shall,   at   least   thirty   days 
befoi*e  the  first  Wednesday  in  May,  A.  D.  eighteen 
hundred  and  seventy-nine,  cause  to  be  printed  at 
the  state  printing  office,  in  pamphlet  form,    simply 
stitched,    as    many   copies  of  this  constitution   as 
there  are  registered   voters  in  this  state,    and  mail 
one  copy  thereof  to  the   postoffice  address  of  each 
registered  voter;   provided,   any   copies  not  called 
for  ten  days   after  reaching   their  delivery   office, 
shall  be  subject  to  general  distribution  by  the  sev- 
eral postmasters  of  the  state.     The  governoY  «kfek»XV 
issue  his  proclamation,  giving  notice  ol  tVi©  e\ec\»\otL 
ror  tho  adoption  or  rojeotion  of  this  eoxvstVWWow.* 
t  least  thirty  days  lie f ore  the  said  first  NN eiiTve»v\«^l 
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of  May,  eighteen  hundred  and  seventy-nine,  and 
the  boards  of  supervisors  of  the  several  counties 
shall  cause  said  proclamation  to  be  made  public  in 
their  respective  counties,  and  general  notice  of  said 
election  to  be  given  at  least  fifteen  days  next  before 
said  election. 

Section  5.  The  superintendent  of  printing  of 
the  state  of  California  shall  at  least  twenty  days 
before  said  election,  cause  to  be  printed  and  deliv- 
ered to  the  clerk  of  each  county  in  this  state  five 
times  the  number  of  properly  prepared  ballots  for 
said  election  that  there  are  voters  in  said  respective 
counties,  with  the  words  printed  thereon:  *'For 
the  new  constitution."  He  shall  likewise  cause  to 
be  so  printed  and  delivered  to  said  clerks  five  times 
the  number  of  properly  prepared  ballots  for  said 
election  that  there  are  voters  in  said  respective 
counties,  with  the  words  printed  thereon: 
''Against  the  new  constitution."  The  secretary 
of  ^ate  is  hei-eby  authorized  and  required  to  fur- 
nish the  superintendent  of  state  printing  a  sufficient 
quantity  of  legy-l  ballot  paper,  now  on  hand,  to 
carry  out  the  provisions  of  this  section. 

Section  H.  The  clerks  of  the  several  counties 
in  the  state  shall,  at  least  five  days  before  said  elec- 
tion, cause  to  be  delivered  to  the  inspectors  of  elec- 
tions, at  each  election  precinct  or  polling  place  in 
their  respective  counties,  suitable  registers,  poll- 
books,  forms  of  return,  and  an  equal  number  of  the 
aforesaid  ballots,  which  number,  in  the  aggregate, 
must  be  ten  times  greater  than  the  number  of 
voters  in  the  said  election  precincts  or  polling 
places.  The  returns  of  the  number  of  votes  cast  at 
the  presidential  election  in  the  year  eighteen  hun- 
dred and  seventy-six  shall  serve  as  a  basis  of  calcu- 
lation for  this  and  the  preceding  section;  provided, 
that  the  duties  in  this  and  the  preceding  section 
imposed  upon  the  clerk  of  the  respective  counties 
shall,  in  the  city  and  co\m\.^  o\  ^^^^.^x^^keiaco,  be 
performed  by    the   Yeg\a\"V^v  o\  n  c^VviV'A  \w  s?:\^  A\^ 

and  county. 
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Section  7.  Every  citizen  of  the  United  States, 
entitled  by  law  to  vote  for  members  of  the  assembly 
in  this  state,  shall  be  entitled  to  vote  for  the  adop- 
tion or  rejection  of  this  constitution. 

Const.  1849,  Schedule,  Sec.  5. 

SECTiON  8.  The  officers  of  the  several  counties 
of  this  state  whose  duty  it  is,  under  the  law,  to  re- 
ceive and  canvass  the  returns  from  the  several  pre- 
cincts of  their  respective  counties,  as  well  as  of  the 
city  and  county  of  San  Francisco,  shall  meet  at  the 
usual  places  of  meeting  for  such  purposes,  on  the 
first  Monday  after  said  election.  If,  at  the  time  of 
meeting,  the  returns  from  each  precinct  in  the 
county  in  which  the  polls  were  opened  have  been 
received,  the  board  must  then  and  there  proceed 
to  canvass  the  returns;  but  if  all  the  returns  have 
not  been  received,  the  canvass  must  be  postponed 
from  time  to  time  until  all  the  returns  are  received, 
or  until  the  second  Monday  after  said  election, 
when  they  shall  proceed  to  make  out  returns  of 
the  votes  cast  for  and  against  the  new  constitution ; 
and  the  proceedings  of  said  boards  shall  be  the 
same  as  those  prescribed  for  like  boards  in  the  case 
of  an  election  for  governor.  Upon  the  completion 
of  said  canvass  and  returns,  the  said  board  shall 
immediately  certifiy  the  same,  in  the  usual  form, 
to  the  governor  of  the  state  of  California. 

Section  9.  The  governoi-  of  the  state  of  Cali- 
fornia shall,  as  soon  as  the  returns  of  said  elec- 
tion shall  be  received  by  him,  or  within  thirty 
days  after  said  election,  in  the  presence  and  with  the 
assistance  of  the  controlller,  treasurer  and  secre- 
tary of-  state,  open  and  compute  all  the  returns 
received  of  votes  cast  for  and  against  the  new  con- 
stitution. If,  by  such  examination  and  computa- 
tion, it  is  ascertained  that  a  majority  of  the  whole 
number  of  votes  cast  at  such  election  is  in  favor  of 
such  new  constitution,  the  executive  of  this  state 
shall,  by  his  proclamation,  declare  sucla.  ive^  eo\i- 
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stitiition  to  bo  the  constitution  of  the  state  of  Cali- 
fornia, and  that  it  shall  take  effect  and  be  in  force 
on  the  days  hereinafter  specified. 

Const.  1849,  Schedule,  Sec.  6. 

Section  10.  In  order  that  future  elections  in 
this  state  shall  conform  to  the  i*equirenients  of  this 
constitution,  the  terms  of  all  officers  elected  at  the 
first  election  under  the  same  shall  be,  respectively, 
one  year  shorter  than  the  terms  as  fixed  by  law 
or  by  this  constitution;  and  the  successors  of  all 
such  officers  shall  be  elected  at  the  last  election  be- 
fore the  expiration  of  the  terms  as  in  this  section 
provided.  The  first  officers  chosen  after  the  adop- 
tion of  this  constitution,  shall  be  elected  at  the 
time  and  in  the  manner  now  provided  by  law. 
Judicial  officers  and  the  superintendent  of  public 
instruction  shall  be  elected  at  the  time  and  in  the 
manner  that  state  officers  are  elected. 

A  police  judge  is  a  judicial  officer,  but  he  is 
also  a  municipal  officer,  and  is  not  included 
in  this  section.     People  v.  Henry,  62  Cal.557. 

Justices  of  the  peace  are  judicial  officers, 
and  to  be  elected  in  1879,  and  afterwards  in 
even  numbered  years,  as  provided  in  section 
20,  article  XX.  People  r.  Ransom,  68  Cal. 
560.  See  also  McGrew  v.  Mayor,  etc.,  55  Cal. 
611. 

The  municipal  officers  other  than  judicial, 
of  the  city  and  county  of  San  Francisco,  were 
to  be  elected  as  provided  in  the  consolidation 
act  of  1866,  as  amended  by  act  of  March  30, 
1872  [Stats,  p.  729],  and  are  not  among  the 
officers  included  in  section  20,  article  XX,  of 
this  constitution.  [Sections  5, 7,  8,  article  XI.J 
Desmond  v,  Dunn,  55  Cal.  242.  A  school 
director  was  not  to  be  elected  in  said  city  in 
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1880.  [Citing  Barton  v.  Kalloch,  56  Cal.  95 ;] 
People  V.  Ransom,  supra, 

A  county  clerk  of  San  Francisco,  elected  in 
September,  1879,  was  entitled  to  take  his  oflBce 
in  December  of  same  year,  under  the  consoli- 
dation act.     In  re  Stuart,  53  Cal.  745. 

See  caf^es  collected  under  section  9,  article 
XI,  and  Gross  v.  Kenfield,  57  Cal.  626;  Tread- 
well  V  Yolo  County,  62  Cal.  563. 

This  section  declares  that  judicial  oflBcers 
shall  be  elected  at  the  same  time  and  in 
the  same  manner  as  state  officers,  but  there 
is  no  requirement  that  the  term  of  office  of 
such  judicial  offices  as  the  legislature  may 
authorize  to  bs  elected  shall  be  uniform 
throughout  the  state.  The  provisions  of 
section  11,  of  article  VI,  that  the  legisla- 
ture shall  determine  the  number  of  the  jus- 
tices of  the  peace  to  be  elected  in  townships, 
cities,  and  cities  and  counties,  show  that  it 
was  not  intended  that  the  laws  relating  to 
this  portion  of  the  judicial  system  should  be 
uniform  throughout  the  state.  And  the  pro- 
vision of  section  11,  article  IV,  that  the  legis- 
lature shall  fix  by  law  the  powers,  duties,  etc., 
of  justices  of  the  peace,  is  limited  by  sub-divi- 
sion 7,  of  section  25,  of  article  IV,  which 
prohibits  certain  local  acts,  and  by  section  11. 
of  article  I,  requiring  that  laws  of  a  general 
nature  shall  have  a  uniform  operation,  but 
the  term  of  ocffice  of  an  officer  is  entirely  dis- 
tinct from  his  jurisdiction  or  duties,  and 
a  law  of  a  general  nature  has  a  uniform  opera- 
tion, if  it  affects  all  the  individuals  oi  ^  ^\^'e>'^ 
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for  which  the  legislature  is  authorized  to 
make  specific  laws.  The  act  of  the  legislature 
fixing  the  term  of  office  of  township  justices 
as  four  years  does  not  apply  to  the  police 
court  of  the  city  and  county  of  San  Fran- 
cisco.    Kahn  i;.  Sutro,  114  Cal.  318. 

Section  11.  AU  laws  relative  to  the  present 
judicial  eystem  of  the  state  shall  be  applicable  to 
the  judicial  system  created  by  this  coDstitution 
until  changed  by  legislation. 

The  fee  bill  of  1876  [Stats,  p.  586],  applica- 
ble to  the  county  of  San  Diego,  so  far  as  it 
provided  for  fees  to  be  paid  to  clerk  of  District 
Court,  and  deposit  to  be  made  with  him  at  the 
commencement  of  each  suit,  was  a  law  relat- 
ing to  the  judicial  system  of  the  state,  and 
was  kept  in  force  and  made  applicable,  by  the 
constitution  of  1879,  to  the  courts  organized 
thereunder.  [Section  1,  article  XXII.]  The 
act  of  March  16,  1889  [Stats,  p.  232],  amend- 
ing the  county  government  act  of  1885,  fixed 
the  salary  of  county  clerks  and  other  officers, 
but  as  to  counties  of  thirty-first  class,  made 
no  provision  as  to  the  fees  to  be  collected,  and 
did  not  provide  for  a  deposit  to  be  made 
to  cover  fees.  Under  the  former  act  [1876] 
the  clerk  was  authorized  to  require  a  deposit 
of  not  more  than  ten  dollars  from  plaintiff 
and  three  dollars  from  defendant,  and  to  re- 
turn to  the  parties  any  excess  of  fees  remain- 
ing at  termination  of  the  action.  There  was 
no  law  requiring  him  to  turn  such  moneys 
into  the   county  treasury.     It  is  not  due  the 
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county  but  is  due  the  litigants,  respectively. 
The  People  v.  Hamilton,  103  Cal.  488. 

The  act  of  March  1,  1878  [Stats,  p.  881], 
vesting  in  the  District  Court  the  power  of 
appointing  police  commissioners  in  San  Fran- 
cisco, did  not  thereby  vest  a  judicial  poWer, 
and  such  power  did  not  devolve  upon  the 
judges  of  the  Superior  Court,  and  the  act  was 
not  continued  in  force  by  this  constitution. 
Heinlen  v.  Sullivan,  64  Cal.  378. 

The  act  of  April  1,  1877,  [Stats,  p.  953]  in 
relation  to  the  house  of  correction  in  San 
Francisco,  was  not  repealed  by  this  constitu- 
tion, and  its  provisions  are  applicable  to  the 
Superior  Courts.     Ex  parte  Flood,  64  Cal.  251. 

Upon  organization  of  Superior  Court  the 
judicial  system  prevailing  under  the  former 
constitution  became  so  far  vested  in  the  new 
court,  that  it  had  power  to  fix  and  order  the 
compensation  of  its  stenographer.  Ex  parte 
Reis,  64  Cal.  233. 

And  such  new  court  has  power  to  enquire 
into  any  election  held  by  any  corporate  body 
pursuant  to  sections  312,  315  Civil  Code.  The 
corporate  body  is  the  corporation  itself,  not 
the  board  of  directors.  Wickersham  v.  Brit- 
tain,  93  Cal.  34,  40. 

The  clerk  of  the  Superior  Court  has  the 
same  power  to  issue  execution  (without  previ- 
ous order  of  the  court)  as  had  the  clerk  of 
the  former  District  Court.  Dorn  v.  Howe,  59 
Cal.  129. 

The  law  existing  as  to  change  of  venue 
[Sec.  170,  Code  of  Civil  Procedure^,  ex\^\.vci%  ^\» 


438  GOKBTITUnON  1879. 

the  time  the  motion  was  made,  should  b3  pur- 
sued.    Barnhart  v.  Fulkerth,  59  Cal.  130. 

This  section,  so  far  as  relates  to  the  election 
and  commencement  of  terms  of  office,  went 
int^  effect  July  4,  1879.  Gross  v.  Kenfield,  57 
Cal.  626;  Barton  v.  Kalloch,  56  Cal.  99. 

County  clerks  were  ex  officio  clerks  of  the 
District  Court  in  their  respective  counties, 
under  the  former  constitution,  and  they  are 
ex  officio  clerks  of  the  courts  of  record,  in  their 
respective  counties,  under  the  present  consti- 
tution.    People  V,  Hamilton,  103  Cal.  491. 

Justices  courts  are  a  part  of  the  judicial 
system  of  the  state  and  were  not  abolished  by 
the  constitution  of  1879,  but  were  continued 
and  made  subject  to  future  legislation.  As  to 
legislation  fixing  terms  of  office  of  justices  in 
cities  and  in  townships  see  Kahn  v.  Sutro,  114 
Cal.  318. 

This  section  is  referred  to  in  People  v.  Dur- 
rant,  116  Cal.  195,  in  connection  with  section 
204  of  the  Code  of  Civil  Procedure,  which  lat- 
ter it  is  said  is  not  unconstitutional  and  is 
but  a  continuation  (as  to  San  Francisco),  of 
the  section  as  it  existed  prior  to  adoption  of 
this  constitution,  except  that  by  amendments 
it  has  been  made  to  apply  to  the  present 
judicial  system. 

Section  12.  This  constitution  shall  take  effect 
and  be  in  force  on  and  after  the  fourth  day  of  July, 
eighteen  hundred  and  seventy-nine,  at  twelve 
o'clock  meridian,  so  far  as  the  same  relates  to  the 
election  of  all  officers,  the  commencement  of  their 
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terms  of  office,  and  the  meeting  of  the  legislature. 
In  all  other  respects,  and  for  aU  other  purposes, 
this  constitution  shall  take  effect  on  the  first  day 
of  January,  eighteen  hundred  and  eighty,  at  twelve 
o'clock  meridian. 

J.  P.  HOGE, 
Attest :  President. 

Edwin  F.  Smith, 

Secretary. 
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Adopted  by  the  Convention^  October  tenth,  eighteen  hun- 
dred and  forty-nine;  ratified  by  the  people  November 
thirteenth,  eighteen  hundred  and  forty-nine;  pro- 
claimed December  twentieth ^  eiahteen  hundred  and 
forty-nine,  and  amended  eighteen  hundred  and  fifty- 
sevent  eighteen  hundred  and  sixty-two  and  eighteen 
hundred  and  seventy-one. 


PREAMBLE. 

We,  the  people  of  California,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blessings, 
do  establish  this  constitution. 

As  to  what  importance  should  be  attached 
to  the  debates  in  the  constitutional  conven- 
tion, see  People  v,  Coleman,  4  Cal.  46,  as  com- 
mented upon  in  People  v.  McCreery,  34  Cal. 
452. 

The  constitution  was  formed  for  the  purpose 
of  establishing  a  state  government,  and  does 
not  ex  proprio  vigore  create  local  municipal 
governments —  it  assumes  such  governments 
are  necessarj,  and  provides  ttiat  lYi^'j  ^«i\\. 
be  created  by  the  iegislalure.  \^Sec.  4,  Kxx. 
XL]    People  v.  Pro  vines,  34  Cal.  hZI. 


442  CONSTITUTION  1849. 

Recent  judicial  interpretation  of  provisions 
inserted  in  the  constitution  will  be  presumed 
to  have  been  considered  by  the  people  in 
adopting  such  provision.  So  held  as  to  juris- 
diction of  Supreme  Court  on  appeal  in  con- 
tested election  cases.  It  having  been  decided 
'that  the  court  had  jurisdiction  in  cases  where 
there  was  no  pecuniary  compensation,  in 
Conant  v.  Conant,  [divorce]  10  Cal.  252,  it  is 
held  that  this  exposition  of  the  constitution 
must  have  been  recognized  when  section  4, 
article  VI,  was  amended  in  1861-2,  and  that 
the  words,  "in  all  cases  at  law,"  are  not  lim- 
ited and  restrained  by  those  immediately  fol- 
lowing.    Knowles  v,  Yates,  31  Cal.  83. 

Sovereignty  is  a  term  used  to  designate  the 
supreme  political  authority  of  an  independent 
nation  or  state.  In  this  country,  this  author- 
ity is  vested  in  the  people,  and  is  exercised 
through  the  joint  action  of  their  federal  and 
state  governments.  To  the  federal  govern- 
ment is  delegated  the  exercise  of  certain  rights 
or  powers  of  sovereignty;  and  the  exercise  of 
all  other  rights  of  sovereignty,  except  as 
expressly  prohibited,  is  reserved  to  the  people 
of  the  respective  states,  or  vested  by  them  in 
their  local  governments.  Moore  v,  Smaw,  and 
Fremont  r.  Flower,  17  Cal.  199. 

In  the  construction  of  constitutions,  as  of 
inferior  laws,  the  deliberate  and  long-settled 
precedents  of  courts,  and  the  practice  and 
acquiescence  of  governments  and  people, 
should  possess  controlling  weight.  Ferris  v, 
Cooner,  11  Cal.  176. 
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The  constitution  is  itself  a  law,  and  must  be 
construed  by  some  one.  The  courts,  from  the 
nature  of  the  powers  vested  in  them,  must  be 
resorted  to  for  such  construction,  unless  the 
power  is  expressly  given  to  some  other  branch 
of  the  government.  When  the  right  to  deter- 
mine the  extent  and  effect  of  a  restriction 
upon  the  legislature  is  expressly  or  by  neces- 
sary implication  confided  to  the  legislature, 
then  the  judiciary  has  no  right  to  interfere 
with  the  legislative  construction,  but  the  ques- 
tion whether  that  right  is  vested  in  the  legis-  ^ 
lature  or  in  the  judiciary,  must  be  decided  by 
the  latter.     Nougues  v,  Douglass,  7  Cal.  65. 

When  the  language  of  the  constitution  is 
unambiguous,  no  construction  should  be 
given  to  it  in  opposition  to  the  express  words 
of  the  instrument.  Bourland  v.  Hildreth,  26 
Cal.  161. 

When  the  convention  in  framing  the  consti- 
tution borrowed  provisions  from  the  constitu- 
tions of  other  states,  which  provisions  had 
already  received  judicial  construction,  it  is  a 
safe  rule  to  hold  that  they  have  been  adopted 
in  view  of  such  construction.  People  v.  Cole- 
men,  4  Cal.  46. 

But  even  if  property  rights  have  grown  up 
under  an  erroneous  decision  with  regard  to 
the  construction  of  a  clause  of  the  constitu- 
tion, it  is  better  that  inconvenience  should  be 
submitted  to,  rather  than  such  decision  should 
stand,  and  a  valuable  provision  of  the  funda- 
mental law  be  obliterated.  San  Francisco  v,  a 
S.  V.  W.  W.,  48  Cal.  493.  | 
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The  right  of  transit  through  each  state, 
with  every  species  of  property  known  to  the 
constitution  of  the  United  States,  and  recog- 
nized by  that  paramount  law,  is  secured  by 
that  instrument  to  each  citizen,  and  does  not 
depend  upon  the  uncertain  and  changeable 
ground  of  mere  casuity.  So  held  with  refer- 
ence to  slaves  brought  into  this  state  by  one 
who  is  a  mere  visitor.  In  the  Matter  of  Archy, 
9  Cal.  147. 

A  government  with  no  limit  but  its  discre- 
tion, is  not  a  constitutional  one  in  the  true 
sense  of  the  term.  The  end  and  object  of  cre- 
ating a  constitution  is  to  limit,  classify  and 
direct  the  powers  of  the  different  departments. 
A  constitution  is  a  solemn  compact,  deliber- 
ately and  freely  entered  into  by  a  free  people 
as  between  themselves,  by  which  they 
limit  the  powers  of  their  agents,  the  powers  of 
majorities  and  the  powers  of  themselves;  that 
this  compact  is  made  in  advance,  when  men 
are  more  free  from  passion  and  prejudice,  etc. 
There  are  certain  inherent  and  inalienable 
rights  of  human  nature  that  no  government 
can  take  away,  some  of  which  are  enumerated 
in  our  state  constitution,  but  "this  enumera- 
tion of  rights  shall  not  be  construed  to  impair 
or  deny  others  retained  by  the  people."  That 
the  hardships  of  particular  cases,  that  will 
and  must  arise  in  the  progress  of  human 
affairs,  under  any  and  all  systems  of  govern- 
ment and  law,  do  in  fact  constitute  the  true 
and  stern  test  of  the  devotion  of  a  free  people 
to  fundamental  principles;    and    to    sustain 
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these  fundamental  principles,  whereon  liberty, 
protection,  and  society  itself  are  based,  is  the 
most  conclusive  proof  of  the  capacity  and  fit- 
ness of  a  people  for  self-government.  Per 
Burnett,  J.,  in  Billings  v.  Hall,  7  Cal.  16-19. 

ARTICLE  I. 

DECLARATION  OF  RIGHTS. 

Section  1.  All  men  are  by  nature  free  and  inde- 
pendent, and  haVe  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending 
life  and  liberty;  acquiring,  possessing,  and  protect- 
ing property;  and  pursuing  and  obtaining  safety 
and  happiness. 

Against  the  mechanics'  lien  law  of  1867-8 
[Stats,  p.  592],  it  was  urged  that  the  same  was 
in  violation  of  rights  secured  by  sections  1,  8, 
and  21  of  article  I,  because  it  prevented  the 
owner  from  contracting  with  the  builder  that 
no  lien  should  be  created  on  the  building,  and 
permitted  material  men  to  compel  the  owner 
to  pay  more  than  the  contract  price.  It  was 
urged  that  the  rights  of  the  material  men 
must  be  controlled  by  the  contract  between 
the  owner  and  the  builder.  By  the  court  it 
was  held  that  it  did  not  appear  from  the  rec- 
ord in  the  case  that  the  asserted  liens  amounted 
to  the  contract  price  nor  that  the  price  had 
been  paid  when  the  action  was  commenced; 
that  in  case  of  judgment  against  the  owner  by 
a  material  man  the  former  could  deduct  the 
amount  of  the  judgment  from  the  sum  due  the 
contractor;  that  the  contractor  and  owner 
cannot  by  their  contract  deprive  the  Ta^\«t\»X 
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man  of  his  right  of  lien  by  the  contractor 
agreeing  to  indemnify  the  owner  against  snch 
liens,  and  that  there  is  no  constitutional 
objection  to  a  statute  securing  the  material 
man  a  lien  where  the  aggregate  liens  do  not 
exceed  the  contract  price.  Whittier  v.  Wil- 
bur, 48  Cal.  176. 

An  ordinance  of  the  city  of  Sacramento 
forbidding  females  being  in  saloons,  billiard 
rooms,  etc.,  after  twelve  o.'clock,  midnight, 
and  forbidding  unusual  noises,  musical  instru- 
ments, etc.,  at  such  times  and  places,  is  not 
unconstitutional.  It  is  not  the  purpose  of  the 
constitution  to  inhibit  all  legislation  affecting 
the  natural  rights  of  persons,  but  only  such 
legislation  as  will  tend  to  their  destruction  or 
unreasonable  restraint.  A  large  class  of  pro- 
hibitory legislation,  including  houses  of  ill 
fame,  boards  of  health,  Sunday  laws,  etc.,  com- 
mented upon  and  sustained.  Ex  parte  Smith 
and  Keating,  38  Cal.  702. 

As  to  effect  in  California,  of  the  civil  rights 
bill,  see  People  v,  Washington,  36  Cal.  658. 

It  will  be  presumed  that  provisions  of  our 
constitution  have  been  adopted  with  a  full 
knowledge  of  the  judicial  interpretation  which 
similar  provisions  in  other  previous  constitu- 
tions had  uniformly  received,  and  with  intent 
to  adopt  such  interpretation  as  a  principle 
expressed  in  the  organic  law  of  the  state. 
[People  V.  Coleman,  4  Cal.  60;  Taylor  r. 
Palmer,  31  Cal.  254.]  People  v.  Webb,  38  Cal. 
467. 

The  levy  of  municipal  license  taxes  upon 
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business    and  trades   is  not  unconstitutional. 
Cit)'  of  Sacramento  v.  Crocker,  16  Cal.  122. 

An  act  of  the  legislature  giving  the  munic- 
ipality of  San  Francisco  power  to  pass  an  or- 
dinance prohibiting  the  keeping  of  cows, 
swine,  etc.,  within  certain  limits  or  in  certain 
numbers,  in  the  city,  does  not  violate  the  con- 
stitutional guarantee  of  liberty,  acquiring 
property,  or  pursuit  of  happiness,  but  the  same 
is  a  reasonable  exercise  of  municipal  author- 
ity. Ex  parte  Sohrader,  33  Cal.  279,  citing 
Ex  parte  Andrews,  18  Cal.  679. 

A  legislative  enactment  of  the  state  to  pun- 
ish the  counterfeiting  of  money  is  not  repug- 
nant to  constitution  of  United  States  or  acts 
of  congress.     People  v.  White,  34  Cal.  183. 

With  reference  to  the  cession  of  California 
to  the  United  States,  and  the  rights  of  the 
inhabitants  of  the  territory  ceded,  it  is  said, 
"By  the  law  of  nations,  independent  of  treaty 
stipulations,  the  cession  of  territory  from  one 
government  to  another  does  not  impair  the 
rights  of  the  inhabitants  to  their  property. 
They  retain  all  such  rights,  and  are  entitled 
to  protection  in  them  to  the  same  extent  as 
under  the  former  government.  *  *  * 
Those  rights  are  sacred  and  inviolable,  and 
the  obligation  passed  to  the  new  government 
to  protect  and  maintain  them."  The  legal  and 
equitable  titles  arising  from  grants  by  the 
government  of  Mexico  to  lands  in  California, 
were  property  rights  which  the  new  govern- 
ment could  not  violate,  but  must  protect  and 
confirm.     Teschamaker  v.  ThompBon,  1%  C»iN.« 
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20,  et  seq.y  and  authorities  there  cited.  And 
see,  as  to  these  Mexican  grants,  Estrada  v. 
Murphy,  19  Cal.  270;  Lees  v.  Clark,  20  Id.  421; 
Merrill  v.  Chapman,  34  Id.  253;  Seale  v.  Ford, 
29  Id.  106;  Emeric  r.  Penniman,  26  Id.  123; 
Stevenson  v,  Bennett,  35  Id,  431 ;  O'Connell  v. 
Dougherty,  32  Id.  458;  Banks  v.  Moreno,  39 
Id.  236. 

The  Sunday  law  of  1861  [Stats,  p.  655], 
prohibiting  all  persons,  with  certain  excep- 
tions, from  keeping  their  places  of  business 
open  on  Sunday  for  the  transaction  of  busi- 
ness, is  constitutional.  Ex  parte  Andrews,  18 
Cal.  679.  The  reasoning  in  this  case  is  sus- 
tained in  In  re  Linehan,  72  Cal.  116,  and  the 
several  cases  there  cited.  But  the  Sunday 
law  of  1858  was  held  unconstitutional  upon 
exactly  contrary  reasoning,  the  court  saying 
that  if  the  legislature  could  compel  the  cessa- 
tion of  legitimate  business  on  one  day  of  the 
week,  it  could  do  so  on  any  other  day.  "When 
there  is  no  ground  or  necessity  upon  which  a 
principle  can  rest  but  a  religious  one,  then  the 
constitution  steps  in  and  says  that  it  shall 
not  be  enforced  by  authority  of  law."  Per 
Burnett,  J.,  Ex  parte  Newman,  9  Cal.  502, 
Field,  J.,  dissenting. 

Property  in  slaves  brought  here  by  a  mere 
visitor  is  protected  during  the  sojourn  of  the 
visitor.     In  the  matter  of  Archy,  9  Cal.  147. 

By  the  act  of  April  26,  1858  [Stats,  p.  345], 
for  the  better  protection  of  settlers  on  public 
lands,  it  was  provided  that  a  person  ousted 
from  the  possession  of  land  in  an  action  at 
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law,  by  a  person  claiming  title  under  a  for- 
eign grant,  which  shall  thereafter  be  rejected, 
or  so  located  as  not  to  include  the  land  re- 
covered, may  have  an  action  against  the 
plaintiff  in  the  former  action,  and  the  person 
in  possession  of  the  land,  to  recover  back  the 
possession,  together  with  the  rents  and  profits 
thereof  from  the  time  he  was  so  ousted,  and 
costs  and  damages  by  reason  of  the  former 
action  of  ejectment.  Held,  that  in  so  far  as 
the  act  authorized  the  recovery  of  the  posses- 
sion, or  rents  or  profits  from  the  claimant 
under  a  Mexican  grant  of  a  definite  quantity 
to  be  located  within  a  larger  tract,  it  is  un- 
constitutional. The  claimant  under  such 
grant  had  the  right  of  possession  of  all  within 
the  larger  tract  as  against  any  mere  intruder, 
and  consequently  to  the  rents  and  profits. 
Rich  v.  Maples,  83  Cal.  103.  See  also  Water- 
man V.  Smith,  13  Cal.  411;  Teschemacher  v. 
Thompson,  18  Cal.  12,  and  Soto  v,  Kroder,  19 
Cal.  87,  besides  authorities  cited  at  page  108 
in  Rich  r.  Maples,  as  to  rights  of  holders  of 
Mexican  grants. 

A  government  with  no  limits  but  its  own 
discretion  is  not  a  constitutional  government 
in  the  true  sense  of  the  term.  Per  Burnett, 
J.,  in  Billings  r.  Hall,  7  Cal.  16. 

By  the  tenth  section  of  act  of  March  26, 
1856  [Stats,  p.  54],  it  was  provided  that  in 
actions  of  ejectment  under  title  derived  from 
Mexican  or  Spanish  grants,  against  actual 
settlers  thereon,  the  value  of  improvements 
and  growing  crops  shall  be  paid  V>^  \v\^\w\a^ 
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(if  he  recovers)  to  the  defendant,  or  plaintiff 
must  accept  the  value  of  the  land  as  found  by 
the  jury,  and  defendant  should  have  six 
months  to  make  such  payment  after  notice 
from  plaintiff  that  the  latter  will  accept  the 
same  and  declines  to  pay  for  the  improve- 
ments; unless  the  said  grants  shall  have  been 
surveyed,  and  the  boundaries  plainly  and  dis- 
tinctly marked  out,  and  kept  so  marked  that 
they  could  at  any  time,  when  improvements 
were  being  made  on  the  land,  be  easily  seen 
and  certainly  known,  and  unless  said  grant 
and  plat  and  field  notes  of  survey  shall  have 
been  filed  in  the  office  of  the  county  recorder 
before  such  improvements  shall  have  been 
made.  Held,  unconstitutional  as  to  said 
grants,  as  imposing  obligations  upon  the 
owners  applicable  to  a  trial,  which  obliga- 
tions did  not  exist  under  the  law  at  the  time 
the  improvements  were  being  made,  or  prior 
thereto,  and  consequently  were  not  known. 
The  act  does  not  discriminate  between  an 
innocent  and  tortuous  possession;  it  applies  to 
past  as  well  as  present  caches,  and  takes  from 
a  party  that  which  was  before  rightly  his;  it 
divests  rights  of  property  vested  by  laws 
existing  when  the  property  was  acquired,  and 
denies  the  owner  his  rents  and  profits  accru- 
ing prior  to  the  issuance  of  the  patent  of  this 
government,  which  patent  is  but  declaratory 
of  a  pre-existing  valid  right  to  the  land.  The 
right  to  protect  and  enjoy  property,  declared 
inalienable  by  the  constitution,  is  not  merely 
a  right  to  protect  by  iudividual  force,  but  the 
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right  to  protect  it  by  the  law  of  the  land,  and 
an  act  which  divests  the  rights  of  property 
vested  by  laws  existing  at  the  time  it  was  ac- 
quired, is  unconstitutional  and  void.  Settlers' 
act.     Billings  v.  Hall,  7  Cal.  1. 

Section  2.  All  political  power  is  inherent  in 
the  people.  Government  is  instituted  for  the  pro- 
tection, security  and  benefit  of  the  people,  and 
they  have  the  right  to  alter  or  reform  the  same 
whenever  the  public  good  may  require  it. 

Section  3.  The  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remain  inviolate  forever;  but  a 
jury  trial  may  be  waived  by  the  parties,  in  all  civil 
cases,  in  the  manner  to  be  prescribed  by  law. 

Proceedings  in  a  Justice's  Court  under  the 
act  of  February  4,  1874  [Stats,  p.  50],  to  pro- 
tect agriculture  and  prevent  trespass  of  ani- 
mals on  private  property,  if  regarded  as  an 
action  at  law,  are  unconstitutional  in  not  pro- 
viding for  a  jury  trial,  and  because  if  in  rem, 
such  jurisdiction  cannot  be  vested  in  Justices' 
Courts.  Young  v.  Wright,  52  Cal.  407. 
AflBrmed  in  Sutherland  v,  Sweem,  53  Cal.  48. 

The  action  of  a  police  magistrate  in  com- 
mitting a  minor  child  to  the  industrial  school 
does  not  amount  to  a  criminal  proceeding,  nor 
a  proceeding  according  to  course  of  common 
law,  and  the  minor  is  not  entitled  to  trial  by 
jury.     Ex  parte  Ah  Peen,  51  Cal.  280. 

Under  the  act  concerning  jurors  [Stats. 
1863,  p.  630,  and  1863-4,  p.  462],  jurors  were 
required  to  have  suflScient  knowledge  of  the 
language  (English)  in  which  the  proceedings 
were  had,    except    in    Monterey,   San  \ivxYe» 
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Obispo  and  certain  southern  counties.  Held^ 
in  a  criminal  trial  in  Monterey  it  was  not 
error  for  the  court  on  its  own  motion  to  excuse 
six  jurors,  so  long  as  it  does  appear  that  the 
defendant  had  a  fair  trial  before  an  impartial 
and  qualified  jury.  The  act  means  only  that 
a  knowledge  of  the  English  languisige  in  those 
counties  is  not  an  absolute  qualification. 
People  V,  Arceo,  32  Cal.  42. 

A  statute  authorizing  a  court  to  send  a  cause 
"at  law"  to  a  referee  for  trial  without  the  con- 
sent of  all  parties  to  the  suit  would  be  un- 
constitutional. The  right  to  trial  by  jury  in  all 
common  law  actions  is  secured  bv  the  consti- 
tution.     Grim  v.  Norris,  19  Cal.  140. 

In  the  condemnation  of  land  for  site  of 
state  capital  at  Sacramento,  under  act  of 
March  29th,  1860  [Stats,  p.  128]  Heldy  the 
act  was  not  unconstitutional  in  providing  com- 
missioners to  ascertain  and  assess  value  of 
land  and  damages,  and  that  trial  by  jury  is 
not  secured  by  the  constitution  in  such  pro- 
ceedings. That  the  constitution  only  has 
reference  to  civil  and  criminal  cases  in  which 
issues  of  fact  are  to  be  tried;  that  condemna- 
tion proceedings  are  special  cases,  and  jury 
could  only  be  proper  when  the  court  should 
see  proper  to  frame  special  issues  of  fact  to 
be  submitted  to  one.  Koppikus  v.  State 
Capitol  Commissioners,  16  Cal.  249.  Ap- 
proved in  Heyneman  v.  Blake,  19  Cal.  596, 
and  Dorsey  v.  Barry,  24  Cal.  454. 

The  legislature    alone    can    determine   in 
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what  cases  a  jury  may  be  waived.     Exline  v. 
Smith,  5  Cal.  112. 

Section  4.  The  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  without  discrim- 
ination or  preference,  shall  forever  be  allowed  in 
this  state;  and  no  person  shall  be  rendered  incom- 
petent to  be  a  witness  on  account  of  his  opinions  on 
matters  of  religious  belief;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be  so  construed  as 
to  excuse  acts  of  licentiousness,  or  justify  practices 
inconsistent  with  the  peace  or  safety  of  this  state. 

A  witness  is  competent  without  any  regard 
to  his  religious  sentiments  or  convictions. 
Fuller  V.  Fuller,  17  Cal.  612.  For  decisions 
on  constitutionality  of  Sunday  law,  see  note 
to  section  1,  article  I. 

Section  5.  The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in  cases 
of  rebellion  or  invasion,  the  public  safety  may 
require  its  suspension. 

Section  6.  Excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed;  nor  shall  cruel  or  un- 
usual punishments  be  inflicted ;  nor  shall  witnesses 
be  unreasonably  detained. 

Section  7.  All  persons  shall  be  bailable  by  suf- 
ficient sureties,  unless  for  capital  offenses  when  the 
proof  is  evident  or  the  presumption  great. 

The  constitutional  provision  with  reference 
to  bail  contemplates  only  those  cages  in  which 
the  party  has  not  been  already  convicted. 
Ex  parte  Voll,  41  Cal.  29. 

Sections  509,  510  Criminal  Practice  act, 
making  bail  a  matter  of  discretion  in  capital 
cases,  unless  the  proof  is  evident  or  the  pre- 
sumption great,  is  in  conflict  with  l\i^  cou^Mv- 
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lutioii;  bail  18  a  matter  of  right  in  all  cases, 
unless  the  proof  is  evident,  etc.  The  present- 
ment of  an  indictment  for  a  capital  oSenee 
does  of  itself  furnish  a  presumption  of  the 
guilt  of  the  defendant  too  great  to  entitle  him 
to  bail  as  matter  of  right  under  the  consti- 
tution, or  as  matter  of  discretion,  under  the 
statute.  It  creates  a  presumption  of  guilt  for 
all  purposes  except  a  trial  before  a  petit  jury. 
People  V.  Tinder,  19  Cal.  540. 

SKi.'THix  8.  No  i)ei'son  shall  he  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  (except 
ill  (^ases  of  impeachment  and  in  cases  of  militia 
when  in  actual  service,  and  the  land  and  naval 
forct^s  in  time  of  war,  or  which  this  state  may  keep, 
with  the  (umseDt  of  congi'ess,  in  time  of  peace,  and 
in  cases  of  petit  larceny,  under  the  regfulation  of 
the  lopfislature)  unless  cm  presentment  or  indict- 
ment of  a  ^rund  jury:  and,  in  any  ti*ial  in  any  court 
whatever,  the  party  accused  shall  be  allowed  to  ap- 
pear and  defend,  in  person  and  with  counsel,  as  in 
civil  actions.  No  person  shall  be  subject  to  be  twice 
])ut  in  jeopardy  for  the  same  offense;  nor  shall  he 
be  compelled,  in  any  crimimal  case,  to  be  a  witness 
ajfuinst  himself:  nor  be  deprived  of  life,  liberty  or 
property  without  due  proc^ess  of  law;  nor  shall 
])rivate  property  })e  taken  for  public  use  without 
just  com])en8ation. 

The  recovery  of  judgment  for  damages  by 
the  owner  of  land  to  be  taken  as  a  public  road 
does  not  authorize  the  removal  of  his  fences 
and  opening  the  road.  The  right  of  way  does 
not  vest  in  the  public  until  the  owner  has  been 
paid  or  tendered  the  damages  awarded  him. 
Brady  r.  Bronson,  45  Cal.  640.  See  also, 
Leonis  v.  Andiewa,  49  Cal.  239-,  S.  P.  B.  R. 
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Go.  V.  Wilson,  49  Cal.  396;  San  Mateo  Water 
Works  V.  Sharpstein,  50  Cal.  284. 

The  act  of  1868  [Stats,  p.  283],  concerning 
roads  in  San  Mateo  county,  which  requires 
persons  claiming  damages  for  land  taken  in 
opening  public  roads,  to  present  their  claims 
within  a  certain  time  is  not  unconstitutional. 
The  legislature  may  prescribe  the  procedure 
by  which  compensation  shall  be  recovered  for 
the  taking  of  land  for  public  road  purposes, 
but  such  procedure  must  not  destroy  or  sub- 
stantially impair  the  right  itself.  Potter  v, 
Ames,  43  Cal.  75.  An  adjoining  owner,  who 
dedicates  land  for  public  street  is  entitled  to 
damages  for  the  construction  of  a  railroad  on 
such  street;  and  that  he  has  been  awarded 
such  damages  because  of  the  construction  of 
one  railroad  is  not  sufficient  reason  for  deny- 
ing him  other  damages  if  a  second  railroad  is 
constructed  on  the  same  street.  S.  P.  R.  R. 
Co.  V.  Reed  et  at,  41  Cal.  256. 

The  provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation, is  a  limitation  upon  the  otherwise 
unrestrained  power  of  eminent  domain,  and 
the  subject  is  not  involved  in  an  assessment 
for  street  work  in  San  Francisco  under  the 
consolidation  act  of  1863.  Chambers  v.  Sat- 
terlee,  40  Cal.  513. 

The  power  to  take  private  property  for  pub' 
1  ic  use  extends  to  the  opening  of  roads  leading 
from  main  roads  in  the  country  to  private 
residences.  The  legislative  designation  of 
'^private''  to  such  rojvds  does  not  \i(\ak^  W^tsx 
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less  a  public  Deoessity  than  other  roads;  they 
are  public  roads  in  the  sense  that  any  one  is 
privileged  to  pass  over  them  who  has  occasion 
to.  All  roads  are  public.  Whether  a  given 
road  will  subserve  a  public  purpose  is  a  legis- 
lative question.  Sherman  v.  Buick,  32  Cal. 
242,  cited  in  Brenham  v.  Story,  39  Cal.  179. 

In  proceedings  to  condemn  land  for  the  use 
of  a  water  company  engaged  in  supplying  the 
inhabitants  of  a  city  with  water  the  court 
made  n  n  ex  parte  order  permitting  the  plaint- 
iff to  take  possession  and  use  the  land  during 
the  pendency  of  the  proceedings,  upon  execut- 
ing a  bond  in  the  sum  of  ten  thousand  dollars. 
Held,  the  order  was  void,  as  this  was  the  tak- 
ing of  private  property  without  just  compen- 
sation simultaneously  made.  San  Mateo 
Water  Works  v.  Sharpstein,  50  Cal.  284.  The 
statute  regulating  such  proceedings  must  be 
strictly  ]mrsued.  Leonis  v.  Andrews,  49  Cal. 
239;  S.  P.  R.  R.Co.r.  Wilson,  Id.  396;  Branan 
V.  Mecklenberg,  Id,  672. 

If  the  government,  through  its  agent,  enters 
wrongfully  on  private  property  and  erects 
buildings  thereon,  the  owner  is  entitled  to 
include  the  value  of  the  buildings  in  his  com- 
pensation to  be  allowed,  in  proceedings  for 
condemnation  thereafter  instituted.  The  U. 
S.  17.  Land  in  Monterey  County,  47  Cal.  515. 

In  proceedings  for  condemnation  of  land 
for  railroad  purposes  under  the  act  of  1861 
[Stats,  p.  607]  as  amended  in  1863  [Stats  p. 
610]  the  court  has  no  jurisdiction  to  make  an 
order  authorizing  the  petitioner  to  take  pos- 
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session  during  pendency  of  proceedings,  for 
said  act  does  not  provide  any  compensation  to 
the  owner  for  such  taking,  and  said  act  is  un- 
constitutional. Cal.  P.  R.  R.  Co.  V.  Cen.  P. 
R.  R.  Co.,  Id.  528;  Davis  v,  San  Leandro  R. 
R.  Co.,  Id.  517. 

The  working  of  mines  owned  by  private 
individuals  for  their  own  private  advantage  is 
not  a  public  use.  It  is  not  competent  for  the 
legislature  to  authorize  the  taking  of  private 
property  for  the  encouragement  of  a  purely 
private  industry,  and  section  1238^  Code  of 
Civil  Procedure,  authorizing  the  condemna- 
tion of  private  property  in  behalf  of  tunnels, 
ditches,  flumes,  dumping  places,  etc.  for  work- 
ing mines,  is  unconstitutional,  notwithstand- 
ing the  legislative  declaration  that  the  same 
is  a  public  use.  It  is  a  general  rule  that  where 
there  is  any  doubt  whether  the  use  to  which 
the  property  is  proposed  to  be  devoted  is  of  a 
public  or  private  character,  it  is  a  matter  to 
be  determined  by  the  legislature,  and  the 
courts  will  not  disturb  its  judgment  in  this 
regard,  but  where  there  is  no  foundation  for  a 
pretense  that  the  public  was  to  be  benefited, 
it  is  the  duty  of  the  courts  to  interfere  and 
afford  relief.  Con.  Channel  Co.  v.  C.  P.  R.  R., 
51  Cal.  269. 

Private  property  cannot  be  taken  for  a  pub- 
lic highway  without  just  compensation  being 
made.  Benefits  from  establishing  the  road 
cannot  be  offset  against  the  value  of  the  land. 
VenturaXounty  v.  Thompson,  51  Cal.  577. 

In  action  for  trespass  upon  mining  ^ovxiA 
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and  for  perpetual  injunction  against  defend- 
ants —  injunction  granted — defendants  an- 
swered denying  all  the  allegations  of  the  com- 
plaint and  claimed  ownership — the  trial  re- 
sulting in  a  general  verdict  for  defendants, 
and  judgment  for  costs.  Defendants  move 
to  amend  the  judgment  by  dissolving  the  in- 
junction. Motion  denied,  but  the  judgment 
modified  so  as  to  permit  the  defendants  to 
work  the  ground.  After  the  term  expired  de- 
fendants appealed  from  the  order  refusing  to 
dissolve  injunction,  and,  subsequently,  upon 
the  defendants  giving  bond,  the  judge, at 
chambers,  ex  parte,  made  an  order  directing 
plaintiffs  to  give  possession,  which  plaintiffs 
refused  to  obey.  Then  followed  an  order 
citing  plaintiffs  for  contempt.  Held^  the  or- 
der directing  plaintiffs  to  give  possession  and 
induction  of  defendants  into  possession  was 
in  effect  to  decide  the  cause  in  limine;  the 
possession  was  property  and  could  not  be  dis- 
posed of  or  transferred  except  in  due  course  of 
law.     Brennan  v,  Gaston,  17  Cal.  374. 

Under  the  power  of  eminent  domain  the 
legislature  cannot  take  the  property  of  one 
individual  and  give  it  to  another,  nor  can  pri- 
vate property  be  taken  for  public  use  without 
just  compensation.  Gillan  v,  Hutchinson,  16 
Cal.  153.  The  compensation  must  accom- 
pany or  precede  the  taking,  and  action 
will  not  afterwards  lie  for  it.  Bensley  f. 
Mountain  Lake  Water  Co.,  13  Cal.  307;  John- 
son V.  Alameda  County.  14  Cal.  107. 

A   house  ou   V\xe^  i^wOv*A.\v»<?.tvu^  other  prop- 
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erty,  or  houses  in  its  immediate  vicinity  may 
be  destroyed,  if  done  in  good  faith,  to  stop  a 
conflagration  without  rendering  the  person 
doing  so  personally  liable  for  damages.  It  is 
a  nuisance  which  may  be  lawfully  abated, 
and  this  is  not  a  taking  of  private  property 
for  public  use.  Sarocco  v.  Geary,  3  Cal.  73; 
Dunbar  v.  Alcalde,  etc.,  1  Id,  355. 

Land  is  not  *Haken"  for  public  use  until  the 
last  requirement  in  proceedings  for  condem- 
nation is  performed.  Fox  v.  W.  P.  R.  R.  Co.,  31 
Cal.  538.  In  case  of  public  road,  compensa- 
tion must  accompany  or  precede  taking. 
Johnson  v.  Alameda  County,  14  Cal.  107.  And 
suit  against  the  county  afterwards  will  not 
lie.  Id.  But  injunction  will  lie  to  restrain 
county  from  using  the  property.  McCann  v. 
Sierra  County,  7  Cal.  121;  Bensley  v.  Moun- 
tain Lake  W.  Co.,  13  Id.  307. 

The  provision  of  the  railroad  act  of  1863, 
requiring  allowance  to  be  made  for  benefits  to 
accrue  to  the  person  whose  land  is  taken,  is 
not  unconstitutional.  San  Francisco  A.  &  S. 
R.  R.  Co.  V.  Caldwell,  31  Cal.  368.  Nor  is  it 
unconstitutional  in  providing  that  the  rail- 
road company  may  take  possession  during 
the  proceedings  for  condemnation,  upon  giv- 
ing security  for  damages.  Fox  v.  W.  P.  R.  R. 
Co.,  supra. 

It  would  not  be  due  process  of  law  to  divest 
the  purchaser  of  mortgaged  property  of  his 
title  by  a  foreclosure  suit  to  which  he  was  not 
made  a  party.     Skinner  v.  Buck,  29  Cal.  253. 

The  courts  are  not  authorized  to  ^otidi^^aiw 
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private  lands  for  railroad  purposes  unless  it 
is  alleged  and  shown  that  the  petitioners  have 
endeavored  and  have  been  unable  to  contract 
for  the  purchase  thereof  from  the  owners. 
Contra  Costa  R.  R.  Co.  i\  Moss,  23  Cal.  324. 

The  legislature  is  the  conclusive  judge  as  to 
what  is  a  public  use  in  any  given  case.  A  fort 
is  an  object  of  public  use,  whether  it  is  for  the 
immediate  use  of  the  state  or  United  States 
government.  It  is  not  essential  that  all  per- 
sons be  equally  interested  in  a  particular  ob- 
ject to  constitute  it  **public."  The  only  test 
of  its  admissibility  of  the  power  of  the  state 
to  condemn  land  for  a  public  use  is,  that  the 
particular  object  for  which  the  land  is  con- 
demned tends  to  promote  the  general  interest 
in  its  relation  to  any  legitimate  object  of  gov- 
ernment. Query,  whether  the  federal  govern- 
ment can  take  land  within  a  state  for  forts, 
etc.,  without  the  sanction  of  the  state,  but  it 
can  avail  itself  of  the  legislative  consent  of 
the  state  for  such  purpose.  Gilmer  r.  Lime 
Point,  18  Cal.  229. 

The  word  "property,"  when  applied  to  land 
embraces  all  titles,  legal  or  equitable,  perfect, 
or  imperfect.  Teschemacher  v,  Thompson,  18 
Cal.  11. 

An  act  of  May  6,  1861  [Stats,  p.  293], 
authorized  the  guardian  of  a  minor  to  sell  cer- 
tain real  estate  of  the  minor.  It  did  not 
appoint  the  person  guardian,  nor  was  such 
person  appointed  guardian  by  any  court  in 
this  state.  Said  guardian  was  to  convey  the 
property  to  the  purchaser  and  account  for  the 
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proceed B  of  the  sale,  ''as  for  any  assets  in  her 
hands  pertaining  to  said  minor  and  her  deed 
of  conveyance  was  not  to  be  vah'd  unless  the 
sale  shall  have  been  confirmed  by  the  pro- 
bate court,  previous  to  the  execution  of  said 
deed  of  conveyance."  There  was  at  the  time 
a  general  law  of  the  state  [Stats.  1851,  p. 
603],  providing  for  the  appointment  of  guar- 
dians, requiring  bonds,  the  rendition  of 
accounts,  proof  of  the  necessity  of  sale,  and 
general  control  by  the  probate  court  or  judge 
over  the  property  and  proceeds.  Held,  the 
sale  was  void,  in  the  absence  of  appointment 
of  such  person  as  guardian,  and  independ- 
ently of  constitutional  question,  the  court  will 
not  presume  the  legislature  intended  such 
person  should  act  without  appointment,  with- 
out bond,  or  without  general  control  by  the 
court  or  probate  judge.  Paty  v.  Smith,  50 
Cal.  153. 

The  act  of  April  2,  1866  [Stats,  p.  824], 
purported  to  validate  sales  of  real  estate 
under  order  of  probate  courts,  to  purchasers 
in  good  faith  and  for  valuable  consideration 
as  to  defects  of  form,  or  errors  existing  in  any 
of  the  proceedings,  saving  the  rights  of 
grantees,  vendees  and  mortgagees,  who  had 
acquired  interests  or  liens  prior  to  the  pas- 
sage of  the  act  under  heirs  or  devisees  ad- 
versely to  such  probate  sales,  and  excepting 
fraud.  Heldj  so  far  as  said  act  attempts  to 
validate  judgments  or  sales  of  real  estate  that 
are  void  for  want  of  jurisdiction  in  the  couti^ 
it  is  uneonstitutional.    The  leg\e\8Ltv\t«  ^%xi- 
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not  exercise  judicial  functions,  nor  deprive 
any  one  of  property  without  due  proems  of 
law.    Pryor  v,  Downey,  50  Cal.  388. 

A  street  assessment  being  invalid  by  reason 
of  a  void  resolution  of  intention  of  the  super- 
visors of  San  Francisco  cannot  be  legalized 
by  act  of  the  legislature.  The  act  of  March 
25,  1874  [Stats,  p.  588],  to  ratify  and  confirm 
certain  ordinances  is  void.  At  best  it  is  an 
attempt  to  levy  an  assessment  within  a  city, 
which  the  legislature  cannot  do.  [Taylor  r. 
Palmer,  31  Cal.  240;  People  v.  Lynch,  51  Cal. 
15.]  And  if  the  assessments  were  held  other- 
wise valid,  it  would  result  in  taking  private 
property  without  due  process  of  law.  Brady 
V.  King,  53  Cal.  44. 

A  bond  given  in  behalf  of  a  railroad 
company  in  condemnation  proceedings  con- 
ditioned that  the  corporation  would  pay  the 
compensation  awarded,  and  all  damages  sus- 
tained by  the  owner  of  the  land  if  they  should 
not  be  finally  taken  by  the  company,  is  not 
just  compensation,  either  for  the  preliminary  I 
taking  nor  for  the  final  taking  of  the  land. 
Section  1254,  Code  of  Civil  Procedure,  provid- 
ing for  such  undertaking  is  unconstitutional. 
Vilhac  r.  S.  &  I.  R.  R.,  53  Cal.  208.  Affirm- 
ing San  Mateo  W.  W.  v.  Sharpstein,  60  Cal. 
284,  and  Sanborn  v.  Belden,  51  Cal.  266. 

An  act  of  the  legislature  purporting  to  val- 
idate a  street  assessment,  if  valid  for  any  pur- 
pose can  only  be  eS^c\,\i^\  It^m  the  time  of 
its  enactment  and  caxmo\.T^^V»%\i^.^%si^^R» 
make  the  aBBeBBmeti\.  n^W^  ^\r\hx^>:xi»\N.^^ 
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levied,  and  an  action  to  enforce  the  lien,  com- 
menced prior  to  the  validating  act,  cannot  be 
maintained.  Reis  r.  Graff,  51  Cal.  86.  People 
V.  Kinsman,  Id  92. 

Where  a  person  is  placed  upon  trial  upon  a 
valid  indictment,  before  a  competent  court 
and  jury,  he  is  in  jeopardy  within  the  mean- 
ing of  the  constitutional  provision,  and  to 
which  he  cannot  be  again  subjected,  and  a 
discharge  of  the  jury,  unless  upon  consent  of 
the  defendant  or  for  some  unavoidable  teason, 
is  equivalent  to  an  acquittal.  Peoule  v.  Cage, 
48  Cal.  323. 

When  a  defendant  was  placed  upon  trial  for 
manslaughter,  and  the  court  discharged  the 
jury  because  it  thought  defendant  should  be 
prosecuted  for  murder,  he  is  entitled  to  plea 
of  twice  in  jeopardy,  if  subsequently  indicted 
and  placed  upon  trial  for  murder.  People  v. 
Hunckeler,  48  Cal.  331.  For  citation  of  num- 
erous authorities  under  the  subject  of  jeop- 
ardy, see  People  r.  Webb,  38  Cal.  467-478. 
Approved  in  People  v.  Horn,  70  Id.  17. 

The  statute  of  this  state  [Sec.  1548,  Pen. 
Code]  does  not  authorize  the  arrest  or  deten- 
tion here  of  a  person  as  a  fugitive  from  justice, 
unless  a  prosecution  is  pending  against  such 
person  in  the  state  from  which  he  has  fled. 
Without  expressing  an  authoritive  opinion,  it 
is  suggested  that  no  reason  appears  why  it  is 
not  competent  for  the  legislature  to  provide 
for  the  arrest  and  detention  of  a  f Mgv\iW^  ixci\xi 
justice  until  his  surrender  shall  be  dexii^x^Si^ 
In  accordance  with  the  conwtitutVow  awOiX^Vi^ 
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of  the  United  States.  Ex  parte  White,  49  Cal. 
433.     Ex  parte  Cubreth,  Id.  436. 

It  is  competent  for  the  legislature  to  abol- 
ish ihe  writ  of  ne  exeat.  Such  writ  is  not  in- 
cluded in  section  57,  Code  of  Civil  Procedure, 
nor  in  the  provisions  relating  to  arrest  in  civil 
actions.  Such  a  writ  is  void.  Ex  parte  Bar- 
ker, 49  Cal.  465. 

An  indictment  found  by  a  jury  summoned 
as  a  trial  jury,  but  irapanneled  as  a  grand 
jury,  is  illegal.     People  v.  Earnest,  45  Cal.  29. 

Where  an  acquittal  results  from  a  variance 
between  the  indictment  and  the  proofs,  and 
the  variance  is  such  that  a  conviction  under 
that  indictment  is  legally  impossible,  the  de- 
fendant has  not  been  put  in  jeopardy,  so  as  to 
plead  his  acquittal  in  bar  of  a  second  indict- 
ment.    People  r.  McNealy,  17  Cal.  333. 

Section  278,  Criminal  Practice  Act,  provid- 
ing that  a  person  indicted  for  crime  under  a 
wrong  name,  and  he  gives  his  true  name 
when  arraigned,  it  shall  be  so  entered  on  the 
minutes,  and  the  trial  proceed  under  the  true 
name,  is  not  unconstitutional.  People  r. 
Kelly,  6  Cal.  211. 

In  pursuance  of  an  act  of  March  26,  1856 
[Stats,  p.  48],  the  board  of  state  prison 
directors  entered  into  a  contract  with  James 
M.  Estill,  by  which  they  leased  to  him  the 
state  prison,  grounds  and  property,  and  labor 
of  the  convicts  for  a  period  of  five  years. 
Estill  was  to  erect  certain  improvements,  and 
the  state  was  to  pay  Estill  the  sum  of  ten 
thousand  doWiUtt  at  the  end  of  every  month 
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during  the  term.     Estill  took  possession  and 
in  May,  1857,  assigned   his   contract   to   Mc- 
Cauley,  retaining  the  right   to  draw  one-half 
the    monthly     payments,  and    subsequently 
assigned    all   his    interest.      Payments    were 
made  under  the  contract   by   the  state  until 
December,  1857,  when  further  payment  was 
refused.     Acts  of  the  legislature  passed  subse- 
quent to  the  making  of  the  contract  assumed 
the  existence  of  the  contract.     Held,  this  was 
sufficient   legislative   affirmance   of  the   con- 
tract.    In  pursuance   of  an  act  of  February 
26,  1858  [Stats,  pp.  32,  259],  the  governor  dis- 
possessed the  assignees  of  Estill,  and  by  act 
of  April  21,  1858  [Stats,  p.  212],  a  board  of 
examiners  was  created,  by  the  terms  of  which 
act  it  would  be  incumbent  upon  said  lessees 
to  present  their  d^emands  for  monthly  demands 
of  the  money  provided  by  the  contract  to  be 
paid  by  the  state.     Heldy  the  law  under  which 
the  contract  was  made  gave  an  absolute  right 
to  the  warrants  for  these  demands,  and  that 
such  right  could   not  be  changed   by  subse- 
quent legislation  making  it  depend  upon  the 
will  and  discretion  of  the  board  of  examiners. 
By  act  of  April  19,  1859    [Stats,  p.  377],  the 
act  of  1856,  under   which    the   contract  was 
entered  into,   was   repealed.     Held,  the  con- 
tract remained  unaffected  by  such  repeal,  and 
that  the  rights  and  obligations  of  the  parties 
to  the  contract  became  fixed  beyond  the  reach 
of  legislative  power — they  were  vested  interests. 
The  legislature   possesses  entire  corvtioV  on^t 
financial  affairs  of  the  state,  but  aiteT  laaVAtv^ 
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an  appropriation  in  view  of  a  contemplated 
contract  which  is  thereafter  executed,  and  funds 
to  meet  the  appropriation  are  received  into 
the  treasury,  it  cannot  deprive  the  party  with 
whom  it  has  contracted  of  such  funds  by  re- 
pealing the  appropriation.  It  may  not  direct 
any  taxation,  may  repeal  all  laws  relating  to 
collection  of  revenue,  and  thus  prevent  the 
receipt  of  funds  upon  which  the  appropria- 
tion can  operate,  but  the  right  of  the  parties 
remains  when  such  funds  are  actually  re- 
ceived. McCauley  r  Brooks,  16  Cal.  1.  [See 
also  Montgomerv  r.  Kasson, /rf.  194;  Rose  r. 
Estudillo,  39  Cal.  274.  As  to  validity  of  the 
contract,  see  State  of  California  v.  McCaul^v, 
15  Cal.  429,  and  Beaudry  r.  Valdez,  32  Cal. 
279.]  The  state  could  resume  control  of  the 
state  prison  only  upon  makinjg  compensation 
as  in  other  cases  where  it  is  authorized  to 
take  private  property.  Id.  See  also  S.  F.  & 
S.  J.  R.  R.  V.  Mahoney,  29  Id,  117;  Fox  v.W. 
P.  R.  R.  Co.,  31  Cal.  548,  and  Gilmer  r.  Lime 
Point,  18  Cal.  230. 

Legislative  grants  are  to  be  construed  liber- 
ally in  favor  of  the  grantee.  Hyman  v.  Read, 
13  Cal.  444. 

The  act  of  March  26,  1857  [Stats,  p.  106], 
authorizing  the  taking  of  hogs  damage/pasant, 
and  holding  them  until  charges  and  damages 
are  paid  by  the  owner,  is,  to  this  extent,  valid. 
The  constitution.ility  of  the  remaining  provis- 
ions of  the  act  by  which  the  animals  are  to  be 
turned  over  to  a  constable,  and  after  certain 
notice  sold,  atvd  a%  \.o  W\^  disposition  of  the 
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proceeds  of  sale,  not  decided.  Rood  t;.  Mc*- 
Cargar,  49  Cal.  117;  Koppikus  v.  State  Cap- 
itol Commissioners,  16  Id.  249;  Hevueman  i?. 
Blake,  19  Id.  596;  Dorsey  r.  Barry,  24  /d.454. 

Proceedings  to  condemn  land  for  use  of  a 
railroad  company  is  special  case.  S.  &  C.  R. 
R.  Co.  V.  Galgiani,  49  Cal.  139;  Dalton  v. 
Water  Commissioners,  49  Cal.  222;  Spencer 
Creek  Water  Co.  v.  Vallejo,  48  Cal.  70. 

In  construing  section  "70,  Political  Code,  as 
amended  in  1878"  [amendment  1874  of  Sec. 
2950,  Pol.  Code],  prohibiting  the  landing  in 
this  state  of  foreigners  who  are  idiotic,  infirm, 
criminals,  lewd  women,  etc.,  it  is  said:  "It 
would  be  difficult,  perhaps  impossible,  to  find 
in  the  reports  a  definition  of  the  terms  'law  of 
the  land,'  or  'due  process  of  law,'  which  is 
accurate,  complete,  and  appropriate  under  all 
circumstances,  *  *  *  and  if  it  be  found 
that  like  proceedings  have  always  been  recog- 
nized as  constitutional  in  England  and  this 
country,  and  if  the  person  who  is  subjected  to 
them  is  accorded  every  reasonable  opportun- 
ity to  defend  his  individual  rights  which  the 
nature  of  the  case  will  admit — the  case  being 
one  in  which  the  end  sought  to  be  attained  is 
lawful — a  statute  cannot  be  said  to  deprive  a 
larty  of  the  benefits  of  due  process  of  law." 
Cooley,  Const.  Lim.,  356.]  Ex  parte  Ah 
Fook,  49  Cal.  402. 

Considering  the  right  of  the  state  to  pass 
sanitary  and  police  regulations  for  the  pur- 
pose of  excluding  paupers,  criminals,  etc.,  it  is 
held  that  the  state  cannot  impose  TefeVt\e,V\CkYv.% 
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upon  commerce  with  foreign  nations,  nor  for- 
bid nor  impose  onerous  restrictions  upon  the 
immigration  of  persons  of  good  moral  charac-. 
ter,  and  who  are  sound  in  body  and  mind. 
The  acts  of  1852  [Stats,  p.  78]  and  1853 
[Stats,  p.  71],  requiring  masters  of  vessels  to 
give  bonds  or  pay  sums  of  money  for  each 
passenger,  so  far  as  applicable  to  such  persons 
is  unconstitutional.  The  State  i\  S.  S.  Con- 
stitution, 42  Cal.  579. 

The  practice  in  personal  actions,  which 
sanctioned  the  appointment  of  an  attorney  to 
represent  an  absent  defendant  who  is  alleged 
to  be  concealed  to  avoid  service  of  process, 
and  permitting  such  defendant  to  appear  per- 
sonally within  six  months  after  judgment  to 
contest  such  judgment,  held  not  unconstitu- 
tional, and  sustained  as  being  "due  process  of 
law."     Ware  v,  Robinson,  9  Cal.  108. 

An  action  did  not  lie  against  a  county  at 
common  law.  A  statute  exempting  the  prop- 
erty of  a  county  from  execution  does  not  im- 
pair the  obligation  of  a  contract  with  the 
county.  Oilman  r.  Contra  Costa  County,  8 
Cal.  52.  Counties  may  prosecute  and  defend 
actions  like  individuals.  Placer  County  r. 
As  tin,  Id,  304.  The  legislature  has  power  to 
delegate  to  the  voters  of  a  county  the  selection 
of  a  county  seat,  but  cannot  delegate  its  gen- 
eral legislative  powers.  Upham  v.  Supervis- 
ors, Id.  379. 

Although  Ihe  \ft^\'a\«i.\>\i\:e  may  generally  dis- 
pose of  the  revetv\]Le  ^«»  W  ^^^tcv^'s.  ^^^^^^^-^^\.^ 
construction  ol  a  ^U\.viV^  ^n'^^^V  ^^>^Vx^sv^i^x 
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the  rights  of  third  parties  will  not  be  favored 
without  express  words  requiring  it.  People  v. 
Williams,  8  Cal.  97. 

Statutes  of  limitation  affect  the  remedy  and 
not  the  right,  and  a  change  of  the  time  within 
which  action  may  be  brought  does  not  impair 
the  obligation  of  contract.  The  amendatory 
act  of  April  11,  1855  [Stats,  p.  109],  repealed 
the  statute  of  limitations  of  April  22, 1860 
Stats,  p.  343]  eleven  days  before  the  expira- 
tion of  five  years  from  the  adoption  of  that 
act,  and  the  statute  of  limitations,  therefore, 
only  commences  to  run  from  the  adoption  of 
the  last  act.    Billings  v.  Hall,  7  Cal,  1. 

But  the  26th  section  of  act  of  April  16,  1860 
[Stats,  p.  249]  providing  that  conveyances  of 
real  estate  which  shall  not  be  recorded  as  re- 
quired by  that  act,  shall  be  void  as  against 
any  subsequent  purchaser  in  good  faith  and 
for  value  where  his  own  conveyance  shall  be 
first  recorded,  is  held  constitutional  and  held 
to  apply  to  conveyances  theretofore  as  well  as 
thereafter  made.  Stafford  r.  Lick,  7  Cal.  480, 
Burnett  J.,  dissenting. 

The  act  consolidating  the  city  and  county 
of  San  Francisco,  April  19,  1856  [Stats,  p. 
145]  is  not  unconstitutional.  There  is  no 
constitutional  inhibition  against  incorporat- 
ing a  portion  of  the  inhabitants  of  a  county 
as  a  city,  or  creating  a  county  out  of  the  ter- 
ritory of  a  city.  As  a  city  may,  by  legisla- 
tive enactment,  spring  from  the  boA^j  Ck\  ^ 
county,  being  the  Grst  subdivision  ol  \.\i^  Wt- 
ritory  and  political  power  of  tTae  a\,a\,^^  \Ja«t^ 
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is  no  reason  in  law  why  it  may  not  be  resolved 
back  to  its  original  elements,  or  why  the 
power  that  has  called  this  political  being  into 
existence  may  not  again  destroy  it.  There 
is  no  limitation  on  the  power  of  the  legisla- 
ture in  this  respect.  People  v.  Hill,  7  Cal  97. 
But  that  portion  of  the  consolidation  act  re- 
quiring that  the  sinking  fund  created  by  the 
act  of  1851,  should  be  first  exhausted  by  the 
redemption  of  the  certificates  of  stock,  before 
the  treasurer  should  make  certain  annual  pay- 
ments which  had  been  set  apart  by  said  first 
act,  for  interest  and  for  sinking  fund  are  un- 
constitutional, as  impairing  the  obligation  of 
the  contract  created  between  the  city  and  her 
creditors  by  said  act  of  1861.  People  v.  Wood, 
7  Cal.  579.  See  notes  under  section  16,  article 
I,  this  constitution. 

The  act  of  February  1,  1855  [Stats,  p.  9] 
for  funding  the  debt  of  Contra  Costa  county, 
does  not  impair  the  obligation  of  the  contract. 
The  only  effect  produced  by  the  act  is  in  the 
mode  and  time  of  payment.  Hunsaker  v, 
Borden,  5  Cal.  289. 

This  section  is  referred  to  in  Moulton  r. 
Parks,  64  Cal.  178,  in  connection  with  section 
14,  article  I,  Constitution  1879;  "Private 
property  shall  not  be  taken  or   damaged,"  etc. 

Section  9.     Every    citizen    may    freely    speak, 

write  and  publish   his  sentiments  on  all  subjects, 

being  respoDsible  lor  th^  «i.\iM^Q  of  that  right;  and 

DO  law  shall  be  passed  \.o  te^U-^vci  c>^  ^xJy^^^  ttie 

liberty  of  speech  or  o\  "^^^  V^^f^^   J^  ^'^v^'^^''^^ 
prosecutions    ou    indicto^^^^  ^ov  \x\.^\aAV^  ^^^ 
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may  be  given  in  evidence  to  the  jury;  and  if  it  shall 
appear  to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends,  the  party  shil  be 
acquitted;  and  the  jury  shall  have  the  right  to  de- 
termine the  law  and  the  fact. 

Section  10.  The  people  shall  have  the  righ* 
freely  to  assemble  together  to  consult  for  the  com- 
mon good,  to  instruct  their  representatives,  and  to 
petition  the  legislature  for  redress  of  grievances. 

Section  11.  All  laws  of  a  general  nature  shall 
have  a  uniform  operation. 

A  city  ordinance  of  Oakland  fixing  a  higher 
license  per  quarter  upon  the  business  of  re- 
tailing liquors  than  upon  other  occupations 
having  a  like  amount  of  sales,  is  not  uncon- 
stitutional. This  is  a  branch  of  the  taxing 
power  which  is  itself  discriminating.  Ex 
parte  Hurl,  49  Gal.  557. 

The  constitution  does  not  require  laws  to 
have  a  uniform  operation,  unless  they  are  of 
a  general  nature;  and  whether  a  law  is 
of  a  general  or  special  nature  depends,  in  a 
measure,  upon  the  legislative  purpose  discern- 
ible in  the  act.  People  v.  C.  P.  R.  R.  Co.,  43 
Gal.  398. 

A  city  license  tax  graded  according  to 
amount  of  monthly  sales,  is  not  unconsti- 
tutional. Gity  of  Sacramento  v.  Grocker,  16 
Gal.  122. 

Different  fee  bills  for  separate  counties 
were  special  laws,  and  not  objectionable  under 
this  section.     Ryan  v.  Johnson,  5  Gal,  ST  •  i 

The  act  of  March   14,1868  \.Sta\.^.Tj.  Y^^^  ' 
to  enlarge  the  powers  of   supeivisot^  oi  ^w;, 


in  coKsnrtnioK  im9. 

Joaquin  county,  in  8o  far  as  it  authorizes  the 
supervisors  of  that  county  to  grant  to  turnpike 
corporations  in  that  county  privileges  which 
are  not  common  to  all  other  similar  corpora- 
tions under  the  general  law,  is  unconstitu- 
tional and  void.  [San  Francisco  v.  S.  V.  W. 
W.,  48  Cal.  493.]  Waterloo  Turnpike  Road 
Co.  V.  Cole,  51  Cal.  382. 

An  ordinance  of  the  city  of  Sacramento 
prohibiting  females  from  being  in  saloons, 
billiard  rooms,  etc.,  after  twelve  o'clock,  mid- 
night, held  constitutional;  and  held  further, 
the  meaning  of  the  constitution  is  that  gen- 
eral laws  must  act  alike  upon  all  subjects  of 
legislation,  or  upon  all  persons  who  stand  in 
the  same  category,  and  it  was  not  intended  to 
prevent  legislation  which  is  local  or  special 
in  its  effect.  It  was  not  intended  that  all 
distinctions  founded  upon  class  or  sex  should 
be  ignored.  Ex  parte  Smith  and  Keating,  38 
Cal.  703. 

The  meaning  of  the  section  is  that  every 
law  shall  have  a  uniform  operation  upon  all 
the  persons  or  things  of  any  class  upon  which 
it  purports  to  take  effect,  and  that  it  shall  not 
grant  to  any  citizen  or  class  of  citizens  priv- 
ileges which,  upon  the  same  terms,  shall  not 
belong  to  others.     Brooks  v,  Hyde,  37  Cal.  367. 

The  act  of  March  28,  1874  [Stats,  p.  746] 
providing  for  the  levy  of  a  tax  upon  all 
property  in  the  state  for  the  twenty-fourth 
and  twenty-fifth  fiscal  yeara^  but  making  pro- 
vision for  crediting  \i>  c«t\»aYa.  Y^^^^^-^vkA 
tax  which  had  beetv  pi^V\o\i^Vj  ^^\^  SJwst^^ 
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under  a  void  assessment,  was  nevertheless 
general  and  uniform.  It  did  not  exempt  any 
property  from  taxation  by  crediting  what  had 
been  already  paid.  People  r.  liatham,  52 
Cal.  598. 

The  act  of  1876  [Stats,  p.  82],  to  establish 
water  rates  in  San  Francisco,  is  unconstitu- 
tional in  so  far  as  it  adopts  a  mode  of  fixing 
rates  different  from  the  mode  prescribed  by 
general  law.     S.  V.  W.  v.  Bryant,  52  Cal.  132. 

An  act  establishing  a  statute  of  limitations 
as  to  actions  to  .recover  lands  in  San  Fran- 
cisco, is  not  unconstitutional.  Brooks  i\ 
Hyde,  37  Cal.  367. 

The  statute  authorizing  the  taxation  of  five 
per  cent,  upon  the  judgment  against  the  losing 
party  as  costs  in  civil  actions,  is  not  uncon- 
stitutional, because  applicable  only  to  San 
Francisco.     Corwin  v.  Ward,  35  Cal.  195. 

The  act  appointing  a  ganger  for  the  port  of 
San  Francisco  is  a  special  act,  and  not,  there- 
fore, unconstitutional.  Addison  v.  Saulnier, 
19  Cal.  82. 

A  special  act  directing  the  District  Court 
to  transfer  a  criminal  cause  to  another  district 
for  trial,  is  not  unconstitutional.  Smith  v. 
Judge,  etc.,  17  Cal.  551. 

This  section  cannot  be  applied  to  special 
acts.  It  is  not  required  that  special  acts 
should  have  a  uniform  operation.  Moore  v. 
Patch,  12  Cal.  265. 

This  section   is  referred    to   m   cot\Q,wcT\T^^ 
opinion  of  My  rick,  J.,  in  Knox  \\  L.o^  kxv^^J^^ 
Countjr,  58  Cal  61. 
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Section  12.  The  military  shall  be  subordinate 
to  the  civil  power.  No  standing  army  shall  be 
kept  up  by  tlus  state  in  time  of  peace;  and,  in  time 
of  war,  no  appropriation  for  a  standing  army  shall 
be  for  a  longer  time  than  two  years. 

The  legislature  alone  can  determine  when 
Buch  state  of  war  exists  as  will  authorize  the 
creation  of  debt  to  repel  invasion  as  provided 
in  article  VIIl.  The  issue  of  fifteen  hundred 
bonds  of  the  state  in  the  sum  of  one  thousand 
dollars  each  to  aid  in  constructing  the  Cen- 
tral Pacific  railroad,  and  running  forty  years, 
is  not  a  violation  of  the  constitution.  People 
V.  Pacheco,  27  Cal.  177. 

Section  13.  No  soldier  shall,  in  time  of  peaoe, 
be  quartered  in  any  house  without  the  consent 
of  the  owner;  nor  in  time  of  war,  except  in  the 
manner  to  be  prescribed  by  law. 

Section  14.  Representation  shall  be  apportioned 
according  to  population. 

Section  15.  No  person  shall  be  imprisoned  for 
debt  in  any  civil  action,  on  mesne  or  final  process, 
unless  in  cases  of  fraud ;  and  no  person  shall  be  im- 
prisoned for  a  militia  fine  in  time  of  peace. 

The  proceedings  distributing  an  estate  in 
probate  are  not  a  civil  action  within  the 
meaning  of  the  constitution,  and  disobedience 
of  the  order  to  an  executor  to  pay  over  the 
share  of  a  distributee  may  be  punished  as 
contempt.  Nor  is  the  amount  which  the 
executor  is  so  required  to  pay  over  a  debt. 
M'  parte  Smith,  5S  Ca\.  ^04. 

An  order  in  a  divoie.ec.^'a^^vt^^'C'v^Ns^^^^^i^^'' 
ant  to  pay  money  ioT  aVVmoTv^ . ^^x^:^^%^\^n 
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etc.,  does  not  create  a  debt  in  the  sense  that 
defendant  cannot  be  imprisoned  for  contempt 
for  disobedience  of  the  order.  Ex  parte  Per- 
kins, 18  Cal.  64. 

In  an  action  to  recover  money  alleged  to 
have  been  received  by  an  agent  and  not 
turned  over,  the  defendant  cannot  be  arrested 
or  imprisoned  in  the  absence  of  fraud.  In 
the  Matter  of  Holdforth,  1  Cal.  439,  cited  in 
Ex  parte  Prader,  6  Id,  240. 

Section  16.  No  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligfation  of  contracts, 
shall  ever  be  passed. 

It  has  been  uniformly  held  that  the  right 
to  levy  taxes  upon  different  classes  of  business 
conducted  within  the  state  may  be  exercised 
by  the  state  and  municipal  authorities,  and 
that  the  same  does  not  impair  the  obligations 
of  any  contract.  The  rule  is  that  there  is  no 
contract  not  to  tax  arising  from  the  grant  of 
franchise  or  privileges  for  conducting  the  busi- 
ness of  railroading  or  other  enterprises  where 
privileges  or  franchises  are  usually  granted. 
See  section  13,  article  XI,  for  collection  of 
authorities. 

The  legislature  may  change  a  rule  of  evi- 
dence after  the  contract  to  which  such  rule  is 
applicable  has  been  entered  into  and  after 
suit  upon  the  contract  has  been  commenced. 
Himmelman  v,  Carpentier,  47  Cal.  42, 

The  provision  of   the  Penal   Code  \«>ecXJvo\i 
866J  that  any  person  convicted  a  aecowA.  \Ivcaft 
of  petit  larceny  shall   be  deemed  guVVVj  o\  ^ 
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felony  is  not  ex  post  facto  because  the  first 
offense  was  committ^  before  the  code  went 
into  effect.  No  additional  punishment  is  im- 
posed upon  the  first  offense;  it  is  the  second 
offense  that  is  punished  as  felony.  Ez  parte 
Gutierrez,  45  Cal.  429. 

By  act  of   March  18,  1868  [Stats,  p.  176], 
for  refunding   the  debt  of   San  Diego  county 
and  providing  revenue  to  meet  the  demands 
against  the  county  it  was,  among  other  things, 
provided  that  a  board  of  commissioners  should 
carefully   examine    into  the  legality  or  ille- 
gality of  all  the  unfunded  indebtedness  of  the 
county,  outstanding,  and  to  allow  or  reject,  in 
whole  or  in  part,  any  or  all  of  such  indebted- 
ness.    Upon  allowance  of  any  such  demands 
the  board  was  to  issue  warrants  in  favor  of 
the  claimants  for   the  amounts  found  legal, 
which  warrants  were  made  payable  out  of  a 
fund  provided  for  in  the  act  and  designated 
the  "Floating  Debt  Resumption  Fund,"without 
interest.     And  when  said  fund  contained  five 
hundred  dollars  or  more  the  treasurer  should 
give   notice   for  bids   for    surrender  of    said 
warrants,  and  in  like  manner  when  the  funded 
debt  resumption  fund  contained  five  hundred 
dollars  or  more  he  should  give  notice  that  he 
would  receive  bids  for  the  surrender  of  bonds 
of  the  county.     Bids  for  warrants  should  not 
be  accepted  exceeding  thirty-five  per  cent,  of 
the  claim,  and  for  bonds,  not  exceeding  fifty 
per  cent.     Held,  thai  Na\\d  warrants  drawn 
by  the  auditor  and  pie^etvX.^^  \>^  SXi^  \.'t^"5vs^ix^^ 
md  by  the  UUex  eiucl^ox«.edi''Yv^\.>§^^^Vyt^^^^ 
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of  fundB"  held  by  parties  prior  to  the  passage 
of  said  act,  represented  part  of  a  recognized 
indebtedness  of  the  county   and   it  was  not 
competent  for  the  legislature  to  pass  an  act 
which  would  declare  such  claims  invalid,  nor 
could  it  authorize  a  commission  to  do  so.  That 
a  creditor  could  not  be   compelled  to  accept 
another  and  essentially  different  mode  of  pay- 
ment from  that  provided  by  his  contract — that 
is  to  say  by  laws  existing  when  he  became  a 
creditor  of  the  county,  but  as  no  money  was 
provided  for  the  payment  of  claims  not  sub- 
mitted to  and  passed  on  by  the  commission, 
the  holder  of  such  claim  was  without  remedy 
except  to  apply  to  the  legislature  to  provide 
tbe  means  of  paying  his  demand,  unless  there 
were  funds  in  the  treasury  which  were  raised 
under  the  old  law,  and  were  by  that  law  de- 
signed to  pay  such  demands.     The  legislature 
has  power  to  refuse  to  make  provisions  to  pay 
such  indebtedness  in  a  certain  way  and  may 
omit  to  provide  any   other   way,  and  might 
even  refuse  to  provide  funds  to  pay  any  por- 
tion  of   the   indebtedness.      If   the  demands 
against  the   county   are   worth   more  in  the 
market  than  the  county  is  authorized  to  pay, 
the  holder  need   not   accept  the  amount  the 
treasurer   is   authorized  to  pay.     Such  enact- 
ments are  not  unconstitutional  as  impairing 
the  obligations  of  a  contract.     [Rose  v,  Estu- 
dillo,  39  Cal.  270,  and  cases  there  cited.]    Peo- 
ple r.  Morse,  43   Cal.  584;  Bee  a\«>o  ^^cr^^x.    1 
Wood,  7  Cal  579.  ^ 

That  the  control  of  the  leglalaWxe^N^x  xa^V- 
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nicipalities  is  unlimited  except  that  it  cannot 
require  the  performance  of  an  act  which  would 
impair  the  obligations  of  a  contract.  San 
Francisco  v.  Canavan,  42  Cal.  541. 

That  the  legislature  may  establish  a  partic- 
ular mode  by  which  alone  the  holder  of  county 
indebtedness  may  secure  payment  of  his  de- 
mand, see  Sharp  v.  Contra  Costa  County,  34 
Cal.  284. 

When  a  statute  is  a  contract.  People  v. 
Bond,  10  Id,  570. 

An  act  for  the  funding  of  the  debt  of  Sacra- 
mento, authorizing  the  issuing  of  bonds  to  be 
delivered  in  extinguishment  of  the  floating 
indebtedness  and  requiring  an  annual  tax  to 
create  a  sinking  fund  for  the  gradual  payment 
of  said  bonds,  creates  an  inviolable  contract 
when  the  bonds  are  accepted  by  the  creditors 
of  the  county  in  pursuance  of  the  act,  and  the 
county  authorities  may  be  compelled  to  levy 
the  tax  annually  for  the  sinking  fund.  Eng- 
lish V,  Supervisors  Sac.  County,  19  Cal.  172. 
The  act  of  1858  [Stats,  p.  183],  funding  the 
floating  debt  of  San  Francisco  is  a  contract 
with  its  creditors.  Thornton  v.  Hooper,  14 
Cal.  9. 

A  special  act  of  the  legislature  may  author- 
ize town  trustees  to  levy  a  tax  for  local  im- 
provement, in  excess  of  the  limit  of  tax  pro- 
vided in  the  original  act  of  incorporation. 
KeJsey  v.  Trustees  of  Nevada,  18  Cal.  630. 

At  the  time  oi  l\ve  y^tv^aVVcnxv  ^wd  entering  of 
a  judgment  the  layj  diVdi  ^'^V  ^\\^^  ^.xcj  Sxxafe 
for  redemptiou   l^om  ^-aV^^  >^^^^^^  ^Tw^^x^\^^. 


DECLAHATION  OF  RIGHTS.    Art.  I,  Sec.  16  479 

Prior  to  a  sale  under  the  execution  the  law 
was  changed  by  allowing  six  months  for  re- 
demption. Held,  the  sale  was  effected  by  the 
latter  act,  and  that  this  was  not  an  ex  post 
facto  law,  the  judgment  not  being  a  contract 
in  the  sense  that  the  legislature  might  not 
alter  the  conditions  resulting  from  a  sale  to  be 
thereafter  made  thereunder.  Moore  v,  Martin, 
38  Cal.  428,  and  authorities  there  cited,  includ- 
ing Tuolumne  Redemption  Co.  v.  Sedgwick, 
15  Cal.  516,  as  to  redemption  under  statute, 
and  subsequent  equitable  redemption  from  re- 
demptioner. 

Citing  1  Kent  Com.  455,  Held,  "a  retrospec- 
tive statute"  affecting  and  changing  vested 
rights  is  very  generally  conceded  in  this  coun- 
try, as  founded  on  uaconstitutional  principles. 
*  *  *  But  this  doctrine  is  not  understood 
to  apply  to  remedial  statutes,  which  may  be 
of  a  retrospective  nature,  provided  they  do 
not  impair  contracts  or  disturb  absolute  vested 
rights,  and  only  go  to  confirm  rights  already 
existing,  and  in  furtherance  of  the  remedy  by 
curing  defects,  and  adding  to  the  means  for 
enforcing  existing  obligations.  The  act  of 
April  3,  1863  [Stats,  p.  165],  validating  sales 
by  attorneys  in  fact  of  married  women  where 
the  husband  had  not  joined  in  the  execution 
of  the  power,  is  not  unconstitutional.  Prior 
to  1863,  married  women,  in  this  state  had  no 
power  to  constitute  an  attorney  in  fact  to  con- 
vey her  separate  property.  DentzeiV  x).^«\dAfe, 
SO  Cal.  142. 
There  18  no  difference  in  the  in\\o\»\>VV\Vj  /^S 
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a  contract  arising  from  a  grant  of  property  to 
a  municipality  and  a  like  grant  to  an  individ- 
ual. A  legislative  grant  is  an  actual  contract, 
and  it  cannot  be  divested  or  destroyed  by  any 
subsequent  legislative  enactment.  Grogan  r. 
San  Francisco,  18  Cal.  607.  See  note  under 
section  37,  article  IV.  But  it  was  held  in 
Meyers  v.  English,  9  Cal.  341,  that  this  section 
refers  to  contracts  between  individuals,  and 
not  to  contracts  between  the  state  and  indi- 
viduals. 

This  court  has  not  decided  that  a  voluntary 
appropriation,  by  public  act,  of  property  or 
its  proceeds,  by  a  municipal  body,  when  not 
associated  with  a  contract  as  part  of  its  ob- 
ligation or  sanction,  removes  such  property  or 
proceeds  from  control  of  the  municipality  or 
the  legislature,  or  that  the  terms  of  the  act 
making  the  appropriation  are  unalterable. 
Even  where  such  appropriation  is  connected 
with  a  trust,  the  municipality  would  have  the 
equity  of  redemption,  and  could  dispose  of 
the  subject  of  the  trust  subject  to  the  rights  of 
the  creditors  or  of  their  trustees,  or  the  legis- 
lature could  authorize  such  disposition.  [Cit- 
ing Hart  V.  Burnett,  16  Cal.  630;  People  r. 
Supervisors,  11  Id.  206;  Payne  &  Dewey  v. 
Treadwell,  16  Id.  220.]  City  and  County  of 
S.  F.  r.  Biedeman,  17  Cal.  444. 

Where  the  state  grants  to  persons  perform- 
ing the  work  of  reclaiming  swamp   land   one- 
half  of  the   land  lecVa-Vrci^^^^xv^^^tties  enter 
upon  the  work  in  accoTdL^^xvo.^  V^'Cci  SSaft  ^^^ 
they  acquire    a  vealed  iV^^i^-  ^>o  ^^^^^^\^  Sfe^ 
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completion  thereof,  and  a  subsequent  act  at- 
tempting to  destroy  this  right  is  unconstitu- 
tional.    Montgomery  v,  Kasson,  16   Cal.  196. 

The  legislature  may  from  time  to  time 
change  the  remedy,  but  may  not  materially 
affect  the  right.  Whenever  it  so  far  alters 
the  remedy  as  to  render  the  right  scarcely 
worth  pursuing,  it  necessarily  impairs  the  ob- 
ligation of  a  contract  upon  which  the  right  is 
founded.  An  act  which  divests  the  lien  of  the 
judgment  creditor,  exempts  the  property  of 
the  debtor  from  execution,  places  it  in  the 
hands  of  trustees  with  power  to  sell  as  they 
think  proper,  and  compels  the  creditor  to  fund 
his  scrip  at  a  less  rate  of  interest,  and  submit 
to  a  delay  of  twenty  years  without  any  guar- 
anty that  he  will  then  be  paid,  and  renders  his 
right  worthless  by  withdrawing  his  remedy, 
is  unconstitutional.  Smith  r.  Morse,  *2  Cal. 
525.  Approved  in  Thorne  v.  San  Francisco  4 
Cal.  148;  Heydenfeldt  v.  Hitchcock,  15  Id, 
514;  Wheeler  r.  Miller,  16 /c/.  125;  Ellis  v. 
-Eastman,  32  Id  448. 

For  decisions  under  Legal  Tender  Act,  see 
Belloc  r.  Davis,  38  Cal.  254. 

Section  17.     Foreigners  who  are  or   who  may 
hereafter  become  bona  fide     residents  of  this  state 
shall  enjoy  the  same  right    in    respect  to  the  pes-  j 
session,   enjoyment  and  inheritance  of  property  as  ^ 
native  born  citizens.  ', 

A  non-resident  alien  can   acquire   property 
in  this  state  by  purchase,  bulxio\.\i^  dL%.%^^XiX» 
or  other  operation  of  law.     Noitift  'c.  lio^\»^'^S-. 
Ca/.  217.     The  BUxiwi^  perm\U\n^  Ixmcv   JvAe 


4«2  CONSTITUTION  1879. 

resident  aliens  to  inherit  is  not  unconstitu- 
tional. The  rights  of  resident  aliens  may  be 
enlarged  by  the  legislature,  but  may  not  be 
restricted.  State  of  Cal.  r.  Rogers,  13  Cal.  159. 
Also  Farrell  v.  Enright,  12  Cal.  450. 

Section  18.  Neither  slavery  nor  involuntary 
servitude,  unless  for  the  punishment  of  crime,  shall 
ever  be  tolerated  in  this  state. 

Section  19.  The  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers  and  eflFects, 
ag-ainst  unreasonable  seizures  and  searches,  shall 
not  be  violated;  and  no  warrant  shall  issue,  but  on 
probable  cause,  supported  by  oath  or  affirmation, 
particularly  describing*  the  place  to  be  searched, 
and  the  persons  and  things  to  be  seized. 

Section  20.  Treason  against  the  state  shall 
consist  only  in  levying  war  against  it,  adhering  to 
its  enemies,  or  giving  them  aid  and  comfort.  No 
person  shall  be  convicted  of  treason,  unless  on  the 
evidence  of  two  witnesses  to  the  same  overt  act,  or 
confession  in  open  court. 

Section  21.  This  enumeration  of  rights  shall 
not  be  construed  to  impair  or  deny  others  retained 
by  the  people. 

Section  22.  The  legislature  shall  have  no 
power  to  make  an  appropriation,  for  any  purpose 
whatever,  for  a  longer  period  than  two  years. 

[This  section  was  added  by  amendment  ratified 
September  6,  1871.1 
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ARTICLE  II. 

RIGHT  OF  SUFFRAGE. 

Section  1.  Every  white  male  citizen  of  the 
United  States,  and  every  white  male  citizen  of 
Mexico  who  shall  have  elected  to  become  a  citizen  of 
the  United  States,  under  the  treaty  of  peace  ex- 
changed and  ratified  at  Queretaro,  on  the  thirtieth 
day  of  May,  eighteen  hundred  and  forty-eight,  of 
the  age  of  twenty-one  years,  who  shall  have  been  a 
resident  of  the  state  six  months  next  preceding  the 
election,  and  the  county  or  district  in  which  he 
claims  his  vote  thirty  days,  shall  be  entitled  to  vote 
at  all  elections  which  are  now  or  hereafter  may  be 
authorized  by  law;  provided  that  nothing  herein 
contained  shall  be  construed  to  prevent  the  legisla- 
ture, by  a  two-thirds  concurrent  vote,  from  ad- 
mitting to  the  right  of  suffrage  Indians  or  the  de- 
scendants of  Indians,  in  such  special  cases  as  such  a 
proportion  of  the  legislative  body  may  deem  just 
and  proper. 

The  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  does  not  annul  the 
provision  of  the  state  constitution  which  de- 
nies to  females  the  right  to  vote.  Van  Valk- 
enberg  v.  Brown,  43  Cal.  43. 

Section  2.  Electors  shall,  in  all  cases  except 
treason,  felony,  or  breach  of  the  peace,  be  privi- 
leged from  arrest  on  the  days  of  election,  during 
their  attendance  at  such  election,  going  to  and  re- 
turning therefrom. 

Section  3.  No  elector  shall  be  obliged  to  per- 
form militia  duty  on  the  day  of  election,  except  in 
time  of  war  or  public  danger. 

Section  4.     For  the  purpose  of  voting,  \io  ^^x- 
son  shall  be  deemed   to  have  gained  or \osV> «» ^^'ss-- 
d  enee  by  reason  of  his  presence  or  abaexie^  -^Xi^^e^ 
employed  in   the  service  of  the  United  ^\.«A^^>  ^^^ 
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The  rights  of  a  riparian  owner  may  be 
taken  under  power  of  eminent  domain  (com- 
]»eiisalion  being  made),  for  the  purpose  of  ?up' 
j)lying  farming  neighborhood  with  water. 
Lux  r.  Haggin,  69  Cal.  255. 

The  use  of  water  ap[)ropriated  for  sale, 
rental,  or  distribution  is  a  public  use;  and  the 
right  to  collect  compensation  for  use  of  water 
to  the  inhabitants  of  any  city  is  a  franchise 
which  cannot  be  exercised  except  by  authority 
of  and  in  the  manner  prescribeft  by  law. 
Water  appropriated  for  distribution  and  sale 
is  ipiii)  Jarto  devoted  to  a  public  use.  Each 
nu-Miber  of  the  commuriity,  l)y  j)aying  the 
rale  tixed  for  supplying  it  has  a  right  to  use  a 
reasonable  quantity  of  it,  .  in  a  reasonable 
manner.  McCrearv  r.  Beaudrv,  67  Cal.  120. 
Is  a  public   use.     People  '*.  Stephens,  62   Cal. 

The  consolidated  city   and  county   govern- 

'j'.'ir.':  of  San  Francisco   exists  under    the  con- 

5c!..id::;::    act  of  IS.^6.     Under   said  act — its 

-'!"!. ir:er — i:  is  i-rovided  that  ordinances    upon 

-nfr-.a:!!    eiv.: nit- rated   subjects  shall   not  be  ef- 

'tc:..e  u::!ess  ai  proved  by  the  mayor,  or,  un- 

Va^  .if'tr  his  ve:o,  nir.e  members  of  the   board 

>i:a..    v.T.e  :hHre::r.     H^hL  the  constitutional 

cv^u.rrruicn:  :or  ::x:::^  watt-rrjtes  in  February 

w  --.icli  --tar.  :s  ::o:  cf  :h.i:  c'.ass  of  acts  which 

-v^.i,:f5^  .ij..i.rv  val  Li   :::e  r-:ay...r.     The    fixing 

^'*  :.*.«■:>  :i..»v   be  acC','L\i::shed    by  a    majority 

^v'.c  ,>i  :,>e  X^aru.  jLud    :.^   hold   that  ap])roval 

vV    -.Us*    uiuyor  wa^    r-qu:<::e    would     require 

^iJsr  UiL<UiO<£TS.  :>i  -M  *;50iMd  t.o  oTercome  any 
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while  engaged  In  the  navigation  of  the  waters  of 
this  state  or  of  the  United  States,  or  of  the  high 
seas;  nor  while  a  student  at  any  seminary  of  learn- 
ing; nor  while  kept  at  any  almshouse  or  other  asy- 
lum, at  public  expense;  nor  while  confined  in  any 
public  prison. 

The  fact  of  being  a  soldier  in  the  United 
States  army  does  not  disqualify  any  one  from 
voting,  but  no  one  is  entitled  to  vote  unless 
he  possesses  the  qualifications  as  to  citizen- 
ship and  residence  in  the  county  required  by 
section  one  of  this  article.  Mere  residence  or 
sojourn  of  such  soldier  in  the  state  for  the 
requisite  period  of  time  does  not  make  him  a 
citizen  nor  entitle  him  to  vote.  People  ex  reU 
Orman  v.  Riley,  15  Cal.  49.  See  also  Day  v. 
Jones,  31  Cal.  262,  and  cases  there  cited. 

Section  5.  No  idiot  or  insane  person,  or  per- 
son convicted  of  any  infamous  crime,  shall  be  enti- 
tled to  the  privileges  of  an  elector. 

Section  6.  All  elections  by  the  people  shall  be 
by  ballot. 

ARTICLE   III. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of 
the  state  of  California  shall  be  divided  into  three 
separate  departments;  the  legislative,  the  execu- 
tive and  judicial;  and  no  person  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of 
these  departments  shall  exercise  any  functions  ap- 
pertaining to  either  of  the  others,  except  in  the 
cases  hereinafter  expressly  directed  or  permitted. 

[See  notes  undei  ^^cUon  1^  article  IV.] 

Acts  of  the  \e6v^\«^^\3^^^  «A^OTi\{H:\w^\si^i^^ 
date  judgments  ot  ^xoVi^X.^  ^x^«t^  Vst^i^^^ 
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real  estate  which  are  void  for  want  of  jurisdic- 
tion are  unconstitutional  as  an  exercise  of  ju- 
dicial functions  by  legislature.  Pryor  v. 
Downey,  50  Cal.  388. 

The  act  of  March  28,  1874  [Stats,  p.  756], 
directed  a  vote  to  be  taken  of  the  qualified 
electors  of  Siskiyou  county  as  to  whether  a 
certain  portion  of  Klamath  county  should  be 
annexed  to  Siskiyou,  and  that  if  the  vote  was 
in  the  affirmative,  Klamath  county  should  be 
abolished  and  a  portion  thereof  be  annexed  to 
Siskiyou  and  a  portion  to  Humboldt  counties. 
Held,  in  matters  of  purely  local  concern,  it  is 
competent  of  the  legislature  to  enact  that  a 
statute  affecting  only  a  particular  locality 
shall  take  effect  on  condition  that  it  is  ap- 
proved by  a  vote  of  a  majority  of  the  people 
whom  the  legislature  shall  decide  are  those 
who  are  interested  in  the  question.  The  legal 
proposition  involved  is  not  affected  by  the  fact 
that  only  the  voters  of  Siskiyou  were  required 
to  vote  on  the  question  of  annexation.  There 
was  no  apparent  delegation  of  legislative 
power.     People  v,  Nally,  49  Cal.  478. 

The  article  [III]  refers  to  the  state  govern- 
ment— not  to  the  local  governments,  which 
are  left  to  be  created  [Sec.  4,  Art.  XI]  by  the 
legislature.  The  cases  of  Burgoyne  v.  Super- 
visors, 5  Cal.  9;  People  v.  Bircham,  12  Id,  50; 
Uridias  v,  Morrill,  22  Id,  474;  and  Sander- 
son's case,  30  Id.  160,  as  well  as  numerous 
intermediate  cases  are  overruled,  m  ^o  i«ut  ^^ 
thejr  apply  this  article  to  local  and  ixivxmw^^ 
governmentB,  and  holds   that  tliete  lib  tifi  ewi* 
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stitutional  objection  to  the  police  judge  of  San 
Francisco  holding  and  performing  the  duties 
of  the  ofl&ce  of  police  commissioner,  as  an  ex 
officio  ofl&ce.  People  r,  Provines^  34  Cal.  520. 
The  slate  being  plaintiff  in  an  action  against 
a  citizen  may,  through  the  legislature,  allow 
a  new  or  additional  defense  to  be  pleaded,  and 
such  action  is  not  an  assumption  of  judicial 
powers  by  the  legislature.  Such  objection 
might  be  successfully  urged  with  great  if  not 
conclusive  force  against  an  act  that  should 
attempt  to  re-open  a  judgment  in  a  single 
specified  action,  or  to  prescribe  the  time,  place 
or  manner  of  its  trial.  The  act  in  question 
was  a  general  law,  applicable  to  all  cases  in- 
volving the  particular  defense  thereby  per- 
mitted to  be  made.  People  r.  Frisbie,  26  Cal. 
136.  And  the  legislature  may,  with  consent 
of  defendant,  change  the  place  of  trial  from 
the  county  in  which  the  indictment  is  pend- 
ing. Smith  r.  Judge  of  Twelfth  District,  17 
Cal.  548. 

There  is  nothing  in  this  distribution  of  pow- 
ers which  places  either  department  above  the 
law,  or  makes  either  independent  of  the  other. 
It  simply  provides  that  there  shall  be  separate 
departments,  and  it  is  only  in  a  restricted 
sense  that  they  are  independent  of  each  other. 
Where  discretion  is  vested  in  terms,  or  neces- 
sarily implied  from  the  nature  of  ihe  duties  to 
be  performed,  they  are  independent  of  each 
other,  but  in  no  other  case.  The  legislature 
may  pass  such  lavja  «u«»\\,\tv^^  XxsA^^-xzs^^dlent, 
subject  only  to  the  ^lohWAXA^^'s^  ^1  S>w^  ^\i.% 
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tution.  If  it  overstep  those  limits  and  attempt 
to  impair  the  obligation  of  contracts,  or  to 
pass  ex  post  facto  laws,  or  grant  special  acts  of 
incorporation  for  other  than  municipal  pur- 
poses, the  judiciary  will  set  aside  its  legisla- 
tion and  protect  the  rights  it  has  assailed. 
McCauley  v.  Brooks,  16  Cal.  39;  see  also  Smith 
V.  Judge  of  Twelfth  District,  17  Id.  557;  Sharp 
V.  Contra  Costa  Co.,  34  Id,  290;  Ex  parte  An- 
drews, 18  Id,6S6]  Cohen  v,  Wright, 22  /d.308; 
Ex  parte  Shrader,  33  Id.  281,  and  the  cases 
therein  cited. 

ARTICLE  IV. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  The  legfislative  power  of  this  state 
s^all  be  vested  in  a  senate  and  assembly,  which 
shall  be  designated  the  legislature  of  the  state  of 
California,  and  the  enacting  clause  of  every  law 
shall  be  as  follows:  *'The  people  of  the  state  of  Cal- 
ifornia, represented  in  senate  and  assembly,  do 
enact  as  follows." 

The  legislature  by  act  of  April  9,  1862 
[Stats,  p.  151],  created  a  commission  and 
authorized  it  to  cut  a  canal  above  the  mouth 
of  the  American  river,  for  the  purpose  of  pro- 
tecting the  city  of  Sacramento  from  high  water. 
Thereafter,  by  reason  of  said  canal,  the  lands 
of  one  Hoagland  were  greatly  damaged  by  high 
water.  By  act  of  March  11,  1876  [Stats,  p. 
214],  the  said  Hoagland  was  authorized  to  sue 
Sacramento  for  his  damages.  Held,  Wife  Xfe^'e*- 
lature  had  no  power  to  create  a  daViu  «l^«aw^\. 
/I  wu/u'cjpul  corpuvatiow   withcuxl  t\\^  viou^^x^V, 
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of  those  who  are  to  be  taxed  with  its  payment. 
Hoagland  v.  Sacramento,  52  Cal.  142. 

The  pueblo  lands  of  the  town  of  Santa  Bar- 
bara were  subject  to  legislative  control,  and  a 
subsequent  approval  by  the  legislature  of  a 
defective  conveyance  by  the  town  authorities 
of  a  portion  of  the  pueblo  land,  was  equivalent, 
in  law,  to  a  previous  authority  to  dispose  of 
them.    Thompson  v,  Thompson,  52  Cat.  155. 

The  legislature  has  power  to  change  the 
rules  of  evidence  at  any  time.  A  depositio  ^ 
which  would  have  been  admissible  in  evidence 
before  the  amendment  of  section  1880,  Code  of 
Civil  Procedure,  in  1874,  could  not  be  received 
in  evidence  thereafter.  Mitchell  v.  Hagen- 
meyer,  51  Cal.  108. 

The  legislature  cannot  levy  assessments  for 
street  improvements  in  a  city,  but  may  author- 
ize the  municipal  authorities  to  do  so.  Brady 
V,  King,  53  Cal.  44.  People  r.  Lynch,  51  Cal. 
15,  and  cases  cited.  Schumacher  v.  Toberman, 
56  Cal.  511. 

The  legislature  has  power  to  vacate  a  street 
in  a  city,  and  may  commit  such  authority  to 
the  municipality,  and  may  again  revoke  it,  or 
itself  exercise  the  power.  The  plenary  power 
of  the  legislature  over  the  whole  domain  of 
streets  is  well  illustrated  by  the  decisions  of 
this  court  in  the  litigation  concerning  Kear- 
ney, Second  and  Beale  streets.  Pollack  t?.  S.  F. 
Orphan  Asylum,  48  Cal.  491.  See  S.  F.  v. 
Canavan,  42  Cal,  541\  P«.y^^  '"•  Treadwell,  16 
Cal  233;  People  i).  *SaTi.^i^xi^\^^^>^^^^.^^^^ 
The  coDBtitutiOTx  \s  x\o\.  ^  «t^xA,  Yto^^XvkLxv 
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ation  of  power,  and  when  any  one  challenges 
an  act  of  the  legislature  as  in  violation  of  the 
constitution,  he  must  point  out  the  particular 
provision  which  he  claims  is  violated.  The 
legislature  may  compel  local  improvements 
which  it  deems  beneficial  to  the  people,  such 
as  abating  nuisances,  opening  canals,  irrigat- 
ing arid  districts,  building  levees,  and  may 
impose  local  assessments  to  pay  for  the  same. 
Hagar  v.  Supervisors  of  Yolo  County,  47  Cal. 
223.  And  those  clauses  of  the  constitution 
which  provide  that  taxation  shall  be  equal 
and  uniform,  and  prescribe  the  mode  of  assess- 
ment and  the  persons  by  whom  assessments 
shall  be  made,  and  that  all  property  shall  be 
taxed,  have  no  application  to  assessments 
made  for  local  improvements.  Id.  May  au- 
thorize the  channel  of  a  river  to  be  changed  to 
protect  a  locality  from  threatened  inundation. 
Green  v.  Swift,  Id,  536.  May  enact  that  suits 
for  violation  of  city  ordinance  be  prosecuted 
in  the  name  of  the  people  of  the  state.  Pills- 
bury  V.  Brown,  Id,  478.  Although  the  consti- 
tution of  the  state  does  not  prescribe  the  par- 
ticular duties  of  attorney-general,  secretary, 
controller  and  treasurer,  and  contains  no  ex- 
press limitation  upon  the  powers  of  the  legis- 
lature as  to  the  nature  of  the  duties  it  may 
impose  upon  those  officers,  yet  there  is  an 
implied  limitation,  which  is  to  be  found  in  the 
general  character  of  duties  which  similar  offi- 
cers had  performed  in  other  stalea  \)elot^  owx 
coDstitution  was  adopteA.,  Lo've  v.  "Ba^x^ld.. 
J64,     The  legislature  has  power  in  ciea\m%^XL 
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office  to  define  the  duties  of  the  officer  by  re- 
quiring that  such  duties  shall  be  such  as  are 
prescribed  by  a  statute  already  existing,  and 
referring  to  such  statute  for  the  purpose.  Peo- 
ple V.  Whipple,  No.  2,  Id.  592. 

The  constitution  is  not  a  grant  but  a  limit- 
ation of  powers,  and  an  express  enumeration 
of  powers  is  not  an  exclusion  of  others  not 
named  unless  there  are  negative  terms  expres- 
sive of  the  intent  to  exclude  others  not  named. 
Ex  parte  McCarthy,  29  Cal.  396. 

That  the  constitution  is  not  a  grant  but  a 
limitation  upon  powers  of  legislation,  and  that 
it  is  competent  for  the  legislature  to  exercise 
all  powers  not  forbidden  by  the  constitution 
or  delegated  to  the  general  government  or  pro- 
hibited bv  the  constitution  of  the  United 
States,  see  Cohen  v,  Wright,  22  Cal.  308; 
Hobart  v.  Supervisors,  17  Cal.  24;  People  r. 
Judge  Twelfth  Dist.  Id.  548;  Vermule  v.  Big- 
ler,  5  Id.  23;  People  v.  Coleman,  4  Id.  46;  and 
such  restrictions  must  appear,  either  by  ex- 
press terms  or  by  necessary  inference.  State 
V.  Rogers,  13  Id.  160. 

The  legislature  has  power  to  change  a  rule 
of  evidence  after  a.  contract  to  which  the  rule 
applies  has  been  made,  and  after  suit  has  been 
commenced  on  the  contract.  Himmelman  r. 
Carpentier,"  47  Cal.  42,  and  may  change  the 
mode  of  trial  in  a  criminal  case;  People  r. 
Mortimer,  46  Cal.  114;  but  cannot  legalize 
existing  pleadings  which  are  substantially 
defective,  without  causing  them  to  be  amended. 
People  V.  Mariposa.  yo\ixv\.^^Sl  Cal.  196. 
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For  the  purpose  of  securing  mechanics'  liens, 
the  act  of  1868  [Stats,  p.  589],  declaring  that 
persons  claiming  an  interest  in  lands  who 
knowingly  permit  buildings  or  other  improve- 
ments to  be  erected  thereon  without  giving 
notice  that  they  will  not  be  responsible  for  the 
cost  thereof,  shall  be  deemed  to  have  acqui- 
esced in* their  erection,  is  not  unconstitutional. 
Fuquay  v,  Stickney,  41  Cal.  583. 

The  legislature  has  power  to  declare  who 
may  be  witnesses,  and  to  regulate  the  pro- 
duction of  evidence  in  the  courts  of  the  state. 
The  constitution  of  the  United  States  does  not 
conflict  with  the  power  of  the  legislature  to 
deny  Chinese  testimony.  [People  v.  George 
Washington,  36  Cal.  658,  overruled.]  People 
V.  Brady,  40  Cal.  198.  Congress  has  no  con- 
stitutional authority  to  legislate  concerning 
rules  of  evidence  administered  in  courts  of 
this  state.     Duffy  v.  Hobson,  40  Cal.  240. 

A  legislative  act  extending  the  corporate 
limits  of  the  city  of  Santa  Rosa,  held  con- 
stitutional although  certain  lands  thereby 
embraced  were  used  for  agricultural  purposes 
and  were  not  essential  for  municipal  purposes. 
City  of  Santa  Rosa  v.  Coulter,  58  Cal.  537. 

That  part  of  the  act  creating  a  state  board 
of  equalization  which  makes  the  controller 
one  of  its  members,  and  providing  that  the 
governor  appoint  the  other  two  members,  is 
not  unconstitutional.  Savings  and  Loan  Soc. 
V.  Austin,  46  Cal.  416.  Wallace,  C.  J.,  and 
Niles  J.,  dissenting  in  part. 

The  act  of  March  7,  1878  [Stal^.  ^.  '^'^\\>i 
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for  the  relief  of  George  Knox,  is  unoonstitu- 
tional;  Knox  was  appointed  superintendent 
of  irrigation  in  Los  Angeles  county  in  pursu- 
ance of  an  act  of  March  10,  1874  [Stats,  p. 
312],  but  as  he  was  an  officer  of  only  such 
localities  or  districts  as  were  formed  into  irri- 
gation districts,  he  was  not  a  county  officer, 
and  he  could  only  be  paid  from  the  funds 
realized  from  water  rates  collected  from  per- 
sons supplied  with  water.  [People  v.  Town- 
send,  56  Cal.  633.]  Knox  v,  Los  Angeles 
County,  58  Cal.  59. 

The  legislature  can  abolish  or  change  an 
office  created  by  it,  and  it  may  extend  or 
abridge  the  terms  of  its  incumbents  at  pleas- 
ure. It  may  confer  upon  the  board  of  fire 
underwriters  —  voluntary  association  —  the 
power  to  elect  a  fire  commissioner.  A  change 
in  the  membership  of  the  association  does  not 
take  away  its  power  of  appointment,  and  the 
constitution  does  not  prohibit  the  legislature 
from  conferring  such  power  upon  such  associ- 
ation even  though  its  members  are  not  citi- 
zens of  the  United  States  nor  electors  of  the 
city.    In  re  Bulger;  In  re  Merrill,  45  Cal.  553. 

The  legislature  has  no  power  to  declare 
that  improvements  made  upon  public  lands 
of  the  United  States,  such  as  trees  and  houses 
which  have  become  part  of  the  realty,  may  be 
removed  by  the  person  making  such  improve- 
ments, within  six  months  after  the  lands 
shall  have  become  the  private  property  of  any 
person.  The  act  of  1868  [Stats,  p.  708],  giv- 
ing such  Tight  \ft  Novd^  because  in   conflict 
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with  the  act  o!  congress  admitting  this  state 
into  the  union.  Collins  v.  Bartlett,  44  Cal< 
371. 

The  power  of  the  legislature  over  provisions 
for  payment  by  municipalities  of  claims 
equitably  due  from  them  will  not  be  revised 
by  the  courts,  unless  in  exceptional  cases. 
The  act  of  1870  [Stats,  p.  309],  providing  for 
the  payment  by  San  Francisco  of  the  claim  of 
Patrick  Creighton  is  held  valid,  although  the 
act  under  which  he  rendered  his  services  ex- 
pressly declared  that  said  city  should  in  no 
event  become  liable  therefor.  Creighton  v. 
San  Francisco,  42  Cal.  449;  and  see  McDon- 
ald V.  Maddux,  11  Cal.  187;  People  v.  Super- 
visors, Id.  206.  It  is  within  the  power  of  the 
legislature  to  refuse  to  make  provision  for  the 
pavment  of  county  indebtedness.  [Rose  v. 
Estudillo,  39  Cal.  270];  People  t;.  Morse,  43 
Cal.  534. 

Municipal  corporations  are  but  subordinate 
subdivisions  of  the  state  government,  which 
may  be  created,  altered,  or  abolished,  at  the 
will  of  the  legislature,  which  may  enlarge 
or  restrict  their  powers,  direct  the  mode  and 
manner  of  their  exercise,  and  define  what 
acts  they  may  or  may  not  perform,  subject, 
however  to  the  limitation  that  the  legislature 
cannot  direct  the  performance  of  an  act  which 
will  impair  the  obligation  of  contract.  San 
Francisco  v.  Canavan,  42  Cal.  541. 

The  act  of  March  3,  1870  [Stats,  p.  146], 
requiring  the  city  and  county  of  Sati  ^xwvr  j 
Cisco  to  paj  out  of  its  treasury  iox  l\kfe^^TW«^ 
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of  the  commlBsioners  and  certain  others  em- 
ployed  on  the  proposed  extension  of  Mont- 
gomery street  it  constitutional.  Sinton  v. 
A'shbury,  41  Cal.  525.  The  act  of  April  1, 
1870  [Stats,  p.  551],  authorizing  the  city  of 
Stockton  to  subscribe  aid  for  building  a  rail- 
road, is  constitutional.  S.  &.  V.  R.  R.  Co.  v, 
Stockton,  41  Cal.  147,  and  cases  there  cited. 

An  act  allowing  soldiers  in  the  U.  S.  army 
to  vote  elsewhere  and  requiring  the  vote  to  be 
transmitted  to  the  county  of  their  residence 
to  be  canvassed  is  unconstitutional.  [Bour- 
land  V.  Hildreth,  26  Cal.  161];  Day  v.  Jone:», 
31  Cal.  262. 

Legislative  power  prescribes  rules  of  con- 
duct for  the  government  of  the  citizen  or 
subject,  while  judicial  power  punishes  or 
redresses  wrongs  growing  out  of  rules  previ- 
ously established.  The  distinction  lies  be- 
tween a  rule  and  a  sentence.  The  legislature 
as  well  as  the  judiciary  may  determine  facts. 
Whether  the  determination  of  a  fact  is  legis- 
lative or  judicial  depends  upon  the  use  to 
which  the  facts  are  put  when  found.  The 
legislature  may  determine  and  declare  that 
slaughter  houses  within  certain  limits  are 
nuisances.     Ex  parte  Schrader,  33  Cal.  279. 

A  state  has  no  power  to  impose  a  toll  upon 
lumber  and  logs  floated  down  stream  from 
that  state  into  an  adjoining  state.  States 
cannot  regulate  commerce  between  states.  C. 
R.  L.  Co.  V.  Patterson,  33  Cal.  334. 

The  legislature  could  delegate  to  the  muni- 
cipality oi  San  "Fi^Aieimo  i^ower  to  pass  an 
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ordinance  prohibiting  the  keeping  of  cows, 
swine,  etc.,  within  certain  limits.  Ex  parte 
Schrader,  33  Cal.  279. 

The  courts  will  not  review  the  determina- 
tion of  the  legislature  in  empowering  a  county 
to  subscribe  for  stock  in  a  railroad,  that  such 
railroad  will  be  a  public  benefit.  Held^  fur- 
ther, the  legislature  may  compel  a  county  to 
subscribe  and  issue  bonds  for  such  stock,  and 
levy  taxes  to  pay  its  bonds.  Napa  Valley  R. 
R.  Co.  V,  Napa  County,  30  Cal.  435. 

An  act  of  the  legislature  will  not  be  pro- 
nounced invalid  unlessclearly  and  manifestly 
repugnant  to  some  clause  of  the  constitution. 
People  V.  Sassovich,  29  Cal.  480.  Nor  on 
ground  of  general  policy  of  the  constitution 
unless  such  policy  is  manifestly  expressed 
and  not  left  to  general  inference.  Pattison  v. 
Supervisors  Yuba  County,  13  Cal.  175. 

A  county  may  be  authorized  to  fund  its 
debt  by  issuing  interest  bearing  bonds  and 
taking  up  its  warrants  which  bear  no  interest. 
Chapman  v,  Morris,  28  Cal.  393. 

Where  retrospective  laws  have  been  held 
Void  it  has  been  in  consequence  of  impairing 
or  disturbing  some  vested  right.  As  to  act 
validating  conveyances  by  married  women  of 
their  separate  property,  see  Dentzel  v,  Waldie, 
30  Cal.  141;  settlement  of  estates  of  deceased 
persons,  see  People  v,  Senter,  28  Cal.  506; 
specific  contract  act,  see  Galland  v,  Lewis,  26 
Cal.  48  and .  cases  cited ;  all  of  which  acts 
have  been  held  remedial  and  constitutional. 
Legal  tender  notes,  greenbacks,  see  lAOs.  •«• 
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Faulkner,  25  Cal.  405;  Kierskit?.  Mathews,  li. 
592;  Carpentier  v.  Atherton,  Id.  564;  test 
oath,  Cohen  v,  Wright,  22  Cal.  294. 

The  legislature  has  power  to  appoint  a 
commissioner  to  investigate  and  report  upon 
an  equitable  claim  of  one  county  against  an- 
other arising  out  of  the  creating  of  a  new 
county  and  may  compel  the  county  indebted 
to  levy  and  collect  a  tax  to  pay  the  amount  re- 
ported by  the  commissioner  to  be  due.  Peo- 
ple V.  Alameda  County,  26  Cal.  641. 

The  act  April  26,  1862  [State,  p.  462],  to 
protect  free  white  labor  against  competition 
with  Chinese  coolie  labor  is  in  violation  of 
the  constitution  of  the  United  States,  giving 
congress  power  to  regulate  commerce  with 
foreign  nations.  Lin  Sing  v.  Washburn,  20 
Cal.  534. 

The  legislature  has  power  to  direct  a  court 
to  transfer  an  indictment  for  murder  therein, 
to  another  district  for  trial.  Smith  v.  Judge 
of  Twelfth  District,  17  Cal.  548.  And  may 
make  the  taking  effect  of  local  laws  dependent 
upon  the  will  of  the  voters  of  a  locality — upon 
a  majority  or  of  a  few — as  in  the  removal  of 
capitals,  court  houses,  etc.  Hobart  v.  Super- 
visors, Id.  24. 

A  clause  in  an  act  containing  an  unconsti- 
tutional provision  will  vitiate  a  whole  act,  if 
it  enter  so  entirely  into  the  scope  and  design 
of  the  law  that  it  would  be  impossible  to 
maintain  it  without  the  obnoxious  provision. 
Reed  v.  OmmbuftU.^.Co.,^^^^.^\^.  kud 
where  the  main  body  ol  V\i^^.^\»\^xx:wi^Ti^^\W 
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lional  a  particular  clause  must  also  fall,  unless 
the  latter  is  an  independent  provision,  consti- 
tutional in  itself  and  capable  of  enforcement 
without  reference  to  the  body  of  the  act. 
Lathrop  v.  Mills,  19  Cal.  514. 

The  legislature  may  constitutionally  pre- 
scribe rules  of  practice  in  criminal  and  civil 
cases;  and  among  these  is  the  provision  as  to 
the  time  and  mode  of  excepting  to  irregulari- 
ties of  proceedings.  The  provision  that  per- 
sons held  to  answer  before  the  grand  jury  is 
drawn  must  make  their  objections  to  the 
grand  jury  on  its  being  impaneled  is  sustained. 
(People  V.  Beatty,  14  Cal.  567.]  People  v. 
Arnold,  15  Cal.  478. 

The  legislature  cannot  exercise  judicial 
functions,  and  an  act  providing  that  no  in- 
junction shall  issue  against  commissioners 
appointed  to  sell  the  state's  interest  within 
the  water  line  front  at  San  Francisco  is  un- 
constitutional.    Guy   V.  Hermance,  5  Cal.  74. 

The  act  of  April  15,  1852  [Stats.  1850-3,  p. 
231],  in  relation  to  fugitives  from  labor  held 
constitutional  as  an  exercise  of  the  general 
police  power  of  the  state,  and  slaves  brought 
into  the  state  prior  to  the  adoption  of  the  con- 
stitution and  who  asserted  their  freedom  could 
be  reclaimed  by  their  owner  under  said  act. 
In  re  Perkins,  2  Cal.  426. 

Section  2.   The  sessions  of  the  legiaVsuWrek  ^\\au^ 

be  biennial  and  shall  commence  on  the  ^rat  ^o\i^«»l 

of  December,  next  ensuing  the  elecUoii  ol  \\>a  Taercs^.- 

bers,  unless  the  governor  of  the  state  sYxa^V,  ^xl  xI^^ 

interim,  convene  the   legrislature  by  procYaTa^A^*^"^- 
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No  session  sball  continue  longer  than  one  hun* 
iXved  and  twenty  days.  [Amendment  ratified  Sept. 
3,  1862.] 

[ORIGINAL  SECTION.] 

Section  2.  The  sessions  of  the  legislature  shall 
be  annual,  and  shall  commence  on  the  first  Monday 
of  January,  next  ensuing  the  election  of  its  mem- 
bers, unless  the  governor  of  the  state  shall,  in  the 
interim,  convene  the  legislatui'e  by  proclamation. 

Section  3.  The  members  of  the  assembly  shall 
be  chosen  bienially,  by  the  qualified  electors  of 
their  respective  districts,  on  the  first  Wednesday 
in  September,  unless  otherwise  ordered  by  the 
legislature,  and  their  term  of  office  shall  be  two 
years.     [Amendment  ratified  Sept.  3,  1862.] 

[original  section.] 

Section  3.  The  members  of  the  assembly  shall 
be  chosen  annually,  by  the  qualified  electors  of 
their  respective  districts,  on  the  Tuesday  next  after 
the  first  Monday  in  November,  unless  otherwise 
ordered  by  the  legislature,  and  their  term  of  office 
shall  be  one  year. 

Section  4.  Senators  and  members  of  assembly 
shall  be  duly  qualified  electors  in  the  respective 
counties  and    districts  which  they  represent. 

Section  5.  Senators  shall  be  chosen  for  the 
term  of  four  years,  at  the  same  time  and  places  as 
members  of  the  assembly;  and  no  person  shall 
be  a  member  of  the  senate  or  assembly  who  has 
not  been  a  citizen  and  inhabitant  of  the  state  and 
of  the  county  or  district  for  which  he  shall  be 
chosen  one  year  next  before  his  election.  [Amend- 
ment ratified  Sept.  3,  1862.] 

[ORIGINAL  SECTION.] 

Section  5.     SenaVovs  ^\i«Il  be  chosen  for  the 
term  of  two  years,  at  \i\iG^a\si^  \Axaa  ^\A\k\&Qe8  as 
members  of    a8semb\^\  axi^  ^o  ^;p.«wi.  "^X^  \fc 
a  member  of  tlie  eenat^  o^  ^^^^m\.\i  ^\.^\^^M^^^^ 
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beeD  a  citizen  and  inhabitant  of  the  state  one  year, 
and  of  the  county  or  district  for  which  he  shall  be 
chosen  six  months  next  before  his  election. 

Section  6.  The  number  of  senators  shall  not 
be  less  than  one-third  nor  more  than  one-half  of 
that  of  the  members  of  the  assembly;  and  at  the 
first  session  of  the  legislature  after  this  section 
takes  effect,  the  senators  shall  be  divided  by  lot,  as 
equally  as  may  be,  into  two  classes.  The  seats  of 
the  senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  the  second  year,  so  that  one-half 
shall  be  chosen  biennially.  [Amendment  ratified 
Sept.  3,  1862.] 

[ORIGINAL  SECTION.] 

Section  6.  The  number  of  senators  shall  not 
be  less  than  ooe-third  nor  more  than  one-half  of 
that  of  the  members  of  assembly ;  and  at  the  first 
session  of  the  legislature  after  this  constitution 
takes  effect,  the  senators  shall  be  divided  by  lot  as 
equally  as  may  be,  into  two  classes;  the  seats  of  the 
senators  of  the  first  class  shall  be  vacated  at  the 
expiration  of  the  first  year,  so  that  one-half  shall 
be  chosen  annually. 

Section  7.  When  the  number  of  senators  is  in- 
creased, they  shall  be  apportioned  by  lot,  so  as  to 
keep  the  two  classes  as  nearly  equal  in  number  as 
possible. 

Section  8.  Each  house  shall  choose  its  own 
officers,  and  judge  of  the  qualifications,  elections, 
and  returns  of  its  own  members. 

Section  9.    A  majoiity  of  each  house  shall  con- 
stitute a  quorum  to   do    business;    but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may 
compel  the  attendance  of  absent  members  \w  %mq\v 
manner  and   under  such    penalties  as  Qac\i  '^o>x^<^ 
way  provide. 
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Section  10.  Each  house  shall  determine  the 
rules  of  its  owd  proceedings,  and  may,  with  the 
concurrence  of  two-thirds  of  all  the  memhers 
elected,  expel  a  member. 

Section  11.  Each  house  shall  keep  a  journal  of 
its  own  proceedings,  and  publish  the  same;  and  the 
yeas  and  nays  of  the  members  of  either  house  on 
any  question  shall,  at  the  desire  of  any  three  mem- 
bers present,  be  entered  on  the  journal. 

Section  12.  Members  of  the  legislature  shall,  in 
all  cases  except  treason,  felony,  and  breach  of  the 
peace,  be  privileged  from  arrest,  and  shall  not  he 
subject  to  any  civil  process  during  the  session  of 
the  legislature,  nor  for  fifteen  days  next  before  the 
commencement  and  after  the  termination  of  each 
session. 

Section  13.  When  vacancies  occur  in  either 
house,  the  governor,  or  the  person  exercising  the 
functions  of  the  governor,  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies. 

Section  14.  The  doors  of  each  house  shall  be 
open,  except  on  such  occasions  as,  in  the  opinion  of 
the  house,  may  require  secrecy.    . 

Section  15.  Neither  house  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that  in  which 
they  may  be  sitting. 

Section  16.  Any  bill  may  originate  in  either 
house  of  the  legislature,  and  all  bills  passed  by  one 
house  may  be  amended  in  the  other. 

Section  17.  Every  bill  which  may  have  passed 
the  legislature  shall,  before  it  becomes  a  law,  be 
presented  to  the  governor.  If  he  approve  it,  he 
shall  sign  it;  but  if  not  he  shall  return  it,  with  his  ob- 
jections, to  the  YiOMse  m \\\v\.vi\\  vt  originated,  which 
shall  enter  the  same  -vr^oiv  \»\i^  \Q.>ax\v»Js.^  -sw^A.  ^^q- 
oeed  to  reconsldeT  \\..    H,  ^^^^^  ^^^"^  ^^o^^x^sscv 
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tion,  it  again  pass  both  houses,  by  yeas  and  nays, 
by  a  majority  of  two-thirds  of  the  members  of  each 
house  present,  it  shall  become  a  law  notwithstand- 
ing the  governor's  objections.  If  any  bill  shall  not 
be  returned  within  ten  days  after  it  shall  have  been 
presented  to  him,  (Sundays  excepted)  the  same 
shall  become  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature,  by  adjournment, 
prevent  such  return. 

An  adjournment  of  either  house  from  day 
to  day  is  not  such  adjournment  as  would  pre- 
vent the  governor  from  returning  a  bill  with 
his  objections  thereto,  within  the  ten  days 
allowed.  If  the  house  to  which  it  is  directed 
be  not  in  session  at  the  time,  and  it  being  the 
last  of  the  ten  days  within  which  the  bill 
should  be  returned,  it  should  be  placed  be- 
yond the  executive  control  by  leaving  it  with 
presiding  oflBcer,  secretary  or  other  suitable 
officer  of  the  house  to  which  it  is  directed. 
Harpending  v,  Haight,  39  Cal.  189. 

In  computing  the  ten  days  within  which  a 
bill  should  be  returned,  the  day  on  which  it  is 
delivered  to  the  governor  is  excluded.  Iron 
Mountain  Co.  v.  Haight,  39  Cal.  540.  The 
decision  in  People  v.  Whitman,  6  Cal.  659,  was 
predicated  on  the  fact  that  "Sunday"  in  the 
singular  was  printed  in  the  statute  instead  of 
'^Sundays."  In  computing  the  ten  days 
allowed  for  return  of  a  bill,  the  day  on  which 
it  reaches  the  governor  is  to  be  excluded. 
Price  V.  Whitman,  8  Cal.  412.  See  also  Ex 
parte  Newman^  9  Cal.  522.  The  caae  dLAfiXVcL- 
gujsbed  in  Taylor  v.  Palmer,  31  Ca\.  V&. 

Under    this    proyisioUy    the  bill   mxx^X.    ^» 
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signed  by  the  governor,  if  at  all,  before  ad- 
journment of  the  legislature.  In  the  matter 
of  approving  bills  the  governor  acts  as  a  com- 
ponent part  of  the  legislative  power.  Parol 
evidence  is  not  admissible  to  ascertain  the 
motives  or  inducements  prompting  the  enact- 
ment. Fowler  v.  Pierce,  2  Cal.  165;  Har- 
pending  v,  Haight,  39  Cal.  202.  As  to  parol 
evidence  generally  in  testing  validity  of  a 
statute.  Id.  Also  Sherman  v.  Storey,  30 
Cal.  253;  Hahn  v.  Kelley,  34  Id.  424;  O.  &  V. 
R.  R.  V.  Plumas  Co.,  37  Id.  354;  People  v. 
Burt,  43  Id.  563. 

Section  18.  The  assembly  shall  have  the  sole 
power  of  impeachment  and  all  impeachments  shaU 
be  tried  by  the  senate.  When  sitting  for  that  pur- 
pose, the  senators  shall  be  upon  oath  or  affirma- 
tion; and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present. 

The  section  is  referred  to  in  Morton  r. 
Broderick,  118  Cal.  483. 

Section  19.  The  governor,  lieutenant  gov- 
ernor, secretary  of  state,  controller,  treasurer, 
attorney  general,  surveyor  general,  justices  of  the 
Supreme  Court,  and  judges  of  the  District  Court, 
shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office;  but  judgment  in  such  cases  shall 
extend  only  to  removal  from  office  and  disqualifica- 
tion to  hold  any  office  of  honor,  trust,  or  profit 
under  the  state;  but  the  party  convicted  or  acquit- 
ted shall,  nevertheless,  be  liable  to  indictment, 
trial,  and  punishment  according  to  law.  All  other 
civil  officers  shall    be   tried  for  misdemeanors  in 

oMce  in  such  a  maxinev  'a,^  \)\\'b  \^^\%la.ture  may  pro- 

vide. 

The    impeachmeii\.  ol    o\Xx^^  ^'Sv^^t>s.  Si^^^^ 
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those  named  is  left  to  be  provided  for  in  such 
courts  and  in  such  manner  as  the  legislature 
shall  prescribe.  State  harbor  commissioner 
may  be  proceeded  against  for  extortion  and 
neglect  in  office  upon  complaint  of  private 
citizen,  in  District  Court,  under  act  of  March 
14, 1853  [Stats,  p.  40.]  In  the  matter  of  John 
Marks,  45  Cal.  199. 

The  section  is  referred  to  in  Morton  v.  Brod- 
erick,118Cal.  483. 

Section  20.  No  senator  or  member  of  assem- 
bly shaU,  during  the  term  for  which  he  shall  have 
been  elected,  be  appointed  to  any  civil  office  of 
profit  under  this  state  which  shall  have  been  cre- 
ated or  the  emoluments  of  which  shall  have  been 
increased  during  such  term,  except^such  offices  as 
may  be  filled  by  election  by  the  people. 

The  section  does  not  prohibit  a  state  senator 
from  occupying  the  office  of  harbor  commis- 
sioner, the  salary  of  which  office  has  not  been 
increased  during  his  senatorship. 

Section  21.  No  person  holding  any  lucrative^ 
office  under  the  United  States,  or  any  other  power,' 
shall  be  eligible  to  any  civil  office  of  profit  under 
this  state;  provided,  that  officers  in  the  mili- 
tia to  which  there  is  attached  no  annual  salary, 
or  local  officers  and  postmasters  whose  compensa- 
tion does  not  exceed  five  hundred  dollars  per  an- 
num, shall  not  be  deemed  lucrative. 

A  person  who  at  the  time  of  his  election  to 
the  office  of  district  judge   was  acting  as  in- 
spector of  customs  of  the  United  States  at  a 
salary  of  $3.75  per  day,  under  axvd\i^  V\x\.\iA      i 
of  appointment  by  the  collector  ol  \i\i^  ^ot\»  ^     ' 
San  Francisco,  but    which   appom\.TCveT\%  ^^«^ 
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never  approved  by  the  secretary  of  the  treas- 
ury,  was  not  ineligible  to  said  judgeship.  Peo- 
ple V.  Turner,  20  Cal.  143.  Eligible  means 
capable  of  being  chosen;  the  subject  of  election 
or  choice,  and  a  person  holding  such  office  as 
is  mentioned  in  this  section  at  the  time  of 
being  voted  for  is  ineligible.  The  word  com- 
pensation means  the  income  of  the  office  and 
not  the  net  profits  of  it.  Searcy  v.  Grow,  15 
Cal.  118.  [See  also  People  v.Whitiman,  10  Id. 
38;  Sanders  v,  Haynes,  18  Id.  146.]  And 
votes  given  for  an  ineligible  candidate  are  not 
to  be  counted  for  the  next  highest  candidate. 
Id.    See  also  People  v.  Leonard,  73  Cal.  230. 

The  office  of  harbor  commissioner  of  San 
Francisco,  to'which  there  is  attached  a  salary 
of  one  thousand  dollars  per  annum,  is  a  lucra- 
tive office.  A  mere  de  facto  incumbency  of 
such  office  would  not  render  the  incumbent 
ineligible  to  a  county  office.  He  must  be  an 
incumbent  de  jure  to  render  him  ineligible. 
[People  V.  Turner,  20  Cal.  142.]  Crawford  v. 
•  Dunbar,  52  Cal.  36. 

Section  22.  No  person  who  shall  be  convicted 
of  the  embezzlement  or  defalcation  of  the  public 
funds  of  this  state  shall  ever  be  eligible  to  any  office 
of  honor,  trust  or  profit  under  this  state;  and  the 
legislature  shall,  as  soon  as  practicable,  pass  a  law 
providing  for  the  punishment  of  such  embezzlement 
or  defalcation  as  a  felony. 

Section  23.    No  money  shall  be  drawn  from  the 

treasury  but  in  consequence  of  appropriations  made 

by  law.     An  accuTa\.ek  a\.«A)e>mQTit  of  the  receipts  and 

expenditures  of  t1aepu\i\\GtCLWi^^^^^i5^.>2«fe'!j*.^'Wihed 

to  and  pubUshed  Vvtlo.  \3"\i^  \^^^  ^'^  ^^^^1  ^-^gc^^ 

Beasion  of  the  legisVatvir^. 
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When  no  appropriation  has  been  made, 
mandamus  will  not  lie  to  compel  the  controller 
to  draw  his  warrant  for  payment  of  any  de- 
mand, that  is,  unless  the  appropriation  there- 
for has  been  made  either  by  the  constitution 
or  an  act  of  the  legislature.  McCauley  v. 
Brooks,16  Cal.  11;  approved  in  Baggetti?.  Dunn, 
69  Cal.  77.  *'Not  otherwise  appropriated," 
refers  to  the  time  of  the  act  in  which  the 
phrase  is  used,  or  to  the  appropriation  acts  of 
the  same  legislature,  and  not  to  any  subse- 
quent legislature,  nor  to  a  fund  to  be  after- 
wards paid  into  the  treasury  to  be  appropri- 
ated by  a  subsequent  legislature  for  the  pur- 
poses for  which  such  fund  is  designed.  Bag- 
gett  V,  Dunn,  supra,  McCauley  v.  Brooks  is 
commented  on  in  Stratton  v.  Green,  45  Cal. 
151,  and  the  rule  upon  the  same  subject  laid 
down  in  Redding  v.  Bell,  4  Cal.  333,  is  adopted, 
wherein  it  is  held  that  the  act  creating  the 
office  of  state  printer  and  directing  the  con- 
troller to  draw  his  warrants  on  the  treasurer 
for  such  sums  as  may  be  due  the  state  printer, 
is  not  a  specific  appropriation.  It  must  ap- 
pear that  there  is  money  in  the  treasury  not 
otherwise  appropriated  out  of  which  the  com- 
pensation is  required  to  be  paid.  See  also 
English  V,  Supervisors,  19  Cal.  184,  and  cases 
there  cited. 

Section  24.     The  members  of   tho  legislature 

shall  receive  for  their  services  a  compensation  to  be   J 

fixed  by  law,  and  paid  out  of  the  pxiVAic  \.Ye>^«v3LT'5\  ? 

but  DO  increase  of  the  compensation  aVia\\\.^VL^  ^fLww 

during  the  term  for  which  the   members  oV  csMtiW 

house  shall  have  been  elected. 
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Section  25.  Every  law  enacted  by  the  legisla- 
ture shall  embrace  but  one  object,  and  that  shall  bo 
expressed  in  the  title;  and  no  law  shall  be  revised 
or  amended  by  reference  to  its  title;  but  in  such 
ease  the  act  revised  or  section  amended  shall  be  re- 
enacted  and  published  at  length. 

This  clause  is  held  to  be  directory  only.  S.  F. 
V.  S.  V.W.  W.  Co.,  54  Cal.  571,  citing  Washing- 
ton V.  Page,  4  Cal.  388;  Pierpont  r.  Crouch,  10 
Id.  315.  The  act  will  be  valid  if  the  subjects 
embraced  in  the  same  statute  and  not  ex- 
pressed by  the  title  have  congruity  or  proper 
connection.  l)e  Witt  r.  San  Francisco,  2  Cal. 
289. 

A  statute  "to  regulate  fees  in  office"  is  not 
unconstitutional  under  this  section,  because  it 
provides,  in  addition  to  the  fees  of  the  officer, 
that  he  shall  pay  part  of  the  fees  of  the  office 
into  the  treasury.  Ream  v.  Siskiyou  Co.,  36 
Cal.  620. 

Under  this  section,  if  a  statute  or  section  of 
a  statute  is  re-enacted,  it  is  totally  inconsistent 
with  the  idea  that  the  old  statute  or  section 
remains  in  force,  or  has  vitality  for  any  pur- 
pose whatever.  The  re-enactment  creates  anew 
the  rule  of  action,  and  even  if  there  is  not  the 
slightest  difference  in  the  phraseology  of  the 
two,  the  latter  alone  can  be  referred  to  as  the 
law.  The  running  of  statute  of  limitations 
would  commence  with  the  latest  act,  and  the 
former  act  on  same  subject  is  absolutely  re- 
pealed.    Billings  r.  Harvey,  6   Cal.  382;  Bil- 

lings  V.  Hall,  7   Id,  \\  ^^^^^^  y^.^^^^x^^^  Id. 

430. 
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Section  26.  No  divorce  shall  be  granted  by  the 
legislature. 

Section  27.  No  lottery  shall  be  allowed  by  this 
state,  nor  shall  the  sale  of  lottery  tickets  be  allowed. 

Section  28.  The  enumeration  of  the  inhabitants 
of  this  state  shall  be  taken,  under  the  direction  of 
the  legislature,  in  the  years  one  thousand  eight 
hundred  and  fifty-two,  and  one  thousand  eight  hun- 
dred and  fifty-five,  and  at  the  end  of  every  ten  years 
thereafter;  and  these  enumerations,  together  with 
the  census  that  may  be  taken  under  the  direction  of 
the  congress  of  the  United  States,  in  the  year  one 
thousand  eight  hundred  and  fifty,  and  every  subse- 
quent ten  years,  shall  serve  as  the  basis  of  repre- 
sentation in  both  houses  of  the  legislature. 

Section  29.  The  number  of  senators  and  mem- 
bers of  assembly  shall,  at  the  first  session  of  the 
legislature  holden  after  the  enumerations  herein 
provided  for  are  made,  be  fixed  by  the  legislature 
and  apportioned  among  the  several  counties  and 
districts  to  be  established  by  law,  according  to  the 
number  of  white  inhabitants.  The  number  of  mem- 
bers of  assembly  shall  not  be  less  than  twenty -four 
nor  more  than  thirty-six,  until  the  number  of  in- 
habitants within  this  state  shall  amount  to  one 
hundred  thousand:  and,  after  that  period,  in  such 
ratio  that  the  whole  number  of  members  of  assem- 
bly shall  never  be  less  than  thirty  nor  more  than 
eighty. 

Section  30.     When  a  congressional,  senatorial 
or  assembly  district  shall  be  composed   of  two  or 
more  counties,  it  shall  not  be  separated  by  any 
county  belonging  to  another  district.     No  county 
shall  be  divided  in  forming  a  congressional,  senato- 
rial or  assembly  district,  so  as  to  attach  one  portion 
of  a  county  to  another  county;  but  the  legislature 
may  divide  each  county  into  as  many  C0Ii^Ye.^«iOXl'ek^.^ 
senatorial  or  assembly  districts  as  sucYv  comviNj'S  xa»i^ 
hy  apportionment   be  entitled    to.      \KrQ.ea^ts^«^'^' 
ratified  Sept.  S,  1862.] 
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[original  section.] 

Section  30.  When  a  congressional,  senatorial 
or  assembly  district  shall  be  composed  of  two  or 
more  counties,  it  shall  not  be  separated  by  any 
county  belonging  to  another  district;  and  no  county 
shall  be  divided,  in  forming  a  congressional,  senato- 
rial or  assembly  district. 

Section  31.  Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes.  All  general  laws 
and  special  acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time,  or  repealed. 

For  general  purpose  of  the  section  see  Brooks 
V.  Hyde,  37  Cal.  379;  Smith  v.  Judge,  17  Cal. 
552. 

The  act  of  1876  [Stats,  p.  82]  to  establish 
water  rates  in  San  Francisco  is  unconstitu- 
tional in  so  far  as  it  adopts  a  mode  of  fixing 
rates  different  from  the  mode  prescribed  by 
general  law.  S.  V.  W.  W.  v.  Bryant,  52  Cal. 
132. 

The  act  of  April  23,  1858  [Stats,  p.  254], 
known  as  the  "Ensign  Act,"  granting  special 
privileges  to  Ensign  and  his  assignees,  (Spring 
Valley  Water  Works  Co.)  is  unconstitutional 
as  special  legislation  [overruling  Cal.  State 
Tel.  Co.  V.  Alta  Tel.  Co.,  22  Cal.  398.]  S.  F. 
t;.  S.V.W.  W.,  48Cal.  515. 

The  state  has  no  proprietary  interest  in  the 
streets  ©f  a  city,  and  the  grant  of  an  easement 
in  such  streets  by  the  legislature  is  a  franchise 
only,  and  does  not  affect  the  proprietary  title 
in  the  land  used  as  streets.  The  grant  of 
powerB  to  an  indiVidwaV  axv^  \vv^  ^'5>'^\^'^^\nm^ 
8ucb  persons  orgamze  \Jaems^\N«fe  Sx^Xa  ^^x- 
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poration  under  the  general  laws  of  the  state, 
is  a  grant  to  the  corporation  and  not  to  the 
individuals.  San  Francisco  v.  S.  V.  W.  W. 
Co.,  48  Cal.  493. 

The  term  "municipal"  cannot  be  extended 
to  embrace  commercial  corporations.  Lowe 
V.  City  of  Marysville,  5  Cal.  214. 

It  is  held  in  People  v.  Stanford,  77  Cal.  371 
that  this  provision  relates  to  the  creation  of 
corporations  and  to  powers  directly  conferred 
upon  them,  and  does  not  preclude  a  corpora- 
tion duly  organized  from  taking  an  assign- 
ment of  a  franchise  from  an  individual  to 
whom  such  franchise  has  been  granted. 

Under  this  section  it  ip  said  that  both  the 
legislature  and  the  people  had  the  power  to 
change  the  law,  in  regard  to  the  liability  of 
stockholders,  without  violating  any  provision 
of  the  constitution  of  the  United  States. 
McGowan  v,  McDonald,  111  Cal.  66. 

Where  a  franchise  was  granted  to  certain 
individuals  and  their  assigns,  to  supply  the 
inhabitants  of  a  town  with  water,  without 
any  provision  that  they  should  incorporate, 
the  grantees  of  the  franchise  may  thereafter 
assign  to  a  corporation  organized  for  the  pur- 
pose of  supplying  the  same  town  with  water, 
and  the  purchase  of  such  franchise  is  within 
the  powers  of  such  corporation.  San  Luis 
Water  Co.  v.  Estrada,  117  Cal.  176. 

This   section   is  referred  to  in    Mvlt^Iv^  '\i. 
Pacific  Bank,  119  Cal.  341. 
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Section  32.  Dues  from  corporations  shall  be 
secured  by  such  individual  liabihty  of  the  corpora- 
tors and  other  means  as  may  be  prescribed  by  law. 

How  far  the  legislature  may  regulate  the 
individual  liability  of  stockholders  is  dis- 
cussed and  held  open  for  future  decision,  in 
Robinson  v.  Bidwell,  22  Cal.  379.  A  legisla- 
tive act  authorizing  San  Francisco  to  subscribe 
for  stock  in  W.  P.  R.  R.  Co.,  and  C.  P.  R.  R. 
Co.,  provided  that  such  subscription  be  made 
upon  the  condition  that  the  municipality 
should  not  be  liable  for  any  of  the  debts  of  the 
railroad  company  and  that  this  provision 
should  be  made  a  part  of  and  be  stipulated  in 
all  contracts  made  by  the  railroad  company 
for  the  construction,  etc.,  of  its  road.  Held, 
the  immunity  of  the  municipality  from  liabil- 
ity does  not  exist  further  than  such  exemp- 
tion or  immunity  can  be  secured  by  persons 
contracting  with  the  company  expressly  stip- 
ulating in  their  contracts  to  waive  all  claims 
against  the  municipality.  French  v,  Tesch- 
amaker,  24  Cal.  519.  See  also  Larabee  v. 
Baldwin,  35  Cal.  155. 

This  and  section  36  are  considered  in  Har- 
mon r.  Page,  62  Cal.  461,  together  with  sec- 
tions 2,  3,  article  XII,  constitution  1879,  and 
section  322  Civil  Code,  and  it  is  held  that 
they  do  not  oust  a  court  of  equity  of  jurisdic- 
tion (under  the  circumstances  stated)  to  com- 
pel stockholders  to  pay  in  for  benefit  of 
creditors,  the  amo\]Lt\\,  ^\iV>%e.t\hed  by  them. 
The  two  remedies  ol  VVv^  ex^^\V^\^  ^\^  ^w^^w 
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rent — in  the  one  case  it  is  constitutional   or 
statutory,  in  the  other  equitable. 

Section  33.  The  term  corporations,  as  used  in 
this  article,  shall  be  construed  to  include  all  associ- 
ations and  joint  stock  companies  having  any  of  the 
powers  or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships.  And  all  corpora- 
tions shall  have  the  right  to  sue  and  shall  be  sub- 
ject to  be  sued  in  all  courts  in  like  cases  as  natural 
persons. 

The  franchise  of  a  turnpike  company  can- 
not be  sold  under  execution  issued  on  a  judg- 
ment against  the  corporation.  The  road  does 
not  belong  to  the  corporation.  It  has  only 
an  easement  therein.  Wood  r.  Truckee  Turn- 
pike Co.,  24  Cal.  474. 

The  formation  of  banking  corporations  for 
the  purposes  of  deposit  and  loan,  which  do 
not  issue  paper  to  circulate  as  money  are  not 
prohibited.  Bank  v.  Hemme  0.  &  L.  Co.,  105 
Cal.  377. 

Section  34.  The  legislature  shall  have  no  power 
to  pass  any  act  granting  any  charter  for  banking 
purposes,  but  associations  may  be  formed,  under 
general  laws,  for  the  deposit  of  gold  and  silver,  but 
no  such  association  shall  make,  issue  or  put  in  cir- 
culation any  bill,  check,  ticket,  certificate,  promis- 
sory note,  or  other  paper,  or  the  paper  of  any  bank, 
to  circulate  as  money. 

Section  35.     The  legislature  of  this  state  shall 
prohibit  by  law  any  person  or  persons,  association, 
company  or  corporation  from  exercising  t>li^  ^tvaV- 
lege  of  bankifl^  or  creating  paper  to  cA?cc\3^aX>^  ^& 
money. 
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Section  36.  Each  stockholder  of  a  corporation 
or  joint-stock  association  shall  be  individually  and 
personally  liable  for  his  proportion  of  all  its  debts 
and  liabilities. 

[See  notes  under  section  32.] 

An  act  of  the  legislature  authorizing  the 
formation  of  corporations  whose  stockholders 
would  not  be  liable  individually  would  be  un- 
constitutional; but  this  provision  of  the  con- 
stitution is  not  self-executing,  and  requires 
legislation  which  will  impose  the  same  rate  of 
liability  upon  all  stockholders,  and  the  law 
must  affect  all  corporations  alike.  French  i\ 
Teschemaker,  24  Cal.  518.  Persons  contract- 
ing with  a  corporation  may  waive  the  right  to 
hold  stockholders  individually  liable,  and 
such  contract  is  not  prohibited  by  the  consti- 
tution. Id,  See  also  Robinson  v,  Bidwell,  22 
Cal.  388. 

A  toll  road  represents  a  franchise  which 
cannot  be  sold  at  forced  sale  under  execution 
issued  against  the  corporation.  Wood  r. 
Truckee  Turnpike  Co.,  24  Cal.  474. 

This  section  is  referred  to  in  Murphy  v. 
Pacific  Bank,  119  Cal.  340. 

The  legislature  could  not  exempt  the  stock- 
holders of  a  banking  corporation  from  liabil- 
ity for  any  portion  of  the  debts  or  liabilities 
of  the  corporation,  in  proportion  to  the 
amount  of  his  stock;  and  the  act  of  April  11, 
1862  [Stats,  p.  199'\,  \b  unconstitutional,  in  so 

far  as  it  attempts  avxc\i  e^^m^Mvi^^.  ^^Q.q,^wi 

V.  McDonald,  lU  Ca\.  &\. 
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Section  37.  It  shall  be  the  duty  of  the  legis- 
lature to  provide  for  the  organization  ot  cities  and 
incorporated  villages,  and  to  restrict  their  power 
of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments  and  in  contracting 
debts  by  such  municipal  corporations. 

An  ordinance  of  city  of  Oakland  imposing 
a  license  tax  of  fifty  dollars  every  ninety  days 
upon  business  of  retailing  liquors,  is  not  un- 
constitutional, and  that  it  is  more  than  is 
imposed  upon  other  classes  of  business,  does 
not  render  it  objectionable.  The  power  to  fix 
licenses  is  a  branch  of  the  taxing  power,  which 
is  itself  discriminating.  Ex  parte  Hurl,  49 
Cal.  557. 

So  far  as  municipal  corporations  are  in- 
trusted with  subordinate  legislative  powers  for 
local  purposes,  they  are  mere  instrumentali- 
ties of  the  state  for  the  convenient  adminis- 
tration of  government,  and  their  powers  are 
under  the  entire  control  of  the  legislature,  to 
be  modified,  expanded  or  taken  away  at  the 
pleasure  of  the  legislature.  But  when  prop- 
erty becomes  vested  in  such  municipality, 
such  property  is  invested  with  the  security  of 
other  private  rights,  and  the  title  to  this  prop- 
erty cannot  be  divested  by  subsequent  legis- 
lative enactment.  Grogan  v,  San  Francisco, 
18  Cal.  590.  These  principles  are  involved  in 
the  "city  slip  cases,*'  several  of  which  are 
cited  in  Herzo  v.  San  Francisco,  33  Cal.  140. 
That  as  to  the  administration  oi  xauxAcv^^ 
R&Birs^  as  municipalities  are  crealfed  m  ^\^ 
jsta^,  the  *'mode''  prescribed  by  ihevt  dcL«^x\«t^ 
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or  incorporating  acts,  is  the  ''measure  of 
power."  See  Zoltman  v,  San  Francisco,  20 
Cal.  96,  and  Herzo  v.  San  Francisco,  supra. 

Section  38.  In  all  elections  by  the  legislature 
the  members  thereof  shall  vote  viva  voce,  and  the 
votes  shall  be  entered  on  the  journal. 

Section  39.  In  order  that  no  inconvenience 
may  result  to  the  public  service  from  the  taking 
effect  of  the  amendments  proposed  to  article  IV  by 
the  leg^islature  of  eighteen  hundred  and  sixty-one, 
no  officer  shall  be  suspended  or  superseded  thereby 
until  the  election  and  qualification  of  the  several 
officers  provided  for  in  said  amendments.  [New 
section  ratified  Sept.  3,  1862.  ] 

ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 

Section  1.  The  supreme  executive  power  of 
the  state  shall  be  vested  in  a  chief  magistrate, 
who  shall  be  styled  the  governor  of  the  state  of 
California. 

Section  2.  The  governor  shall  be  elected  by 
the  qualified  electors,  at  the  time  and  places  of  vot- 
ing for  members  of  the  assembly,  and  shall  hold 
his  office  for  four  years  from  and  after  the  first 
Monday  in  December  subsequent  to  his  election: 
and  until  his  successor  is  elected  and  qualified. 
[Amendment  ratified  Sept.  3,  1862.] 

Loriginal  section.] 

Section  2.  The  governor  shall  be  elected  by 
the  qualified  electors,  at  the  time  and  places  of  vot- 
ing for  members  of  assembly,  and  shall  hold  his 
office  two  years  from  the  time  of  his  installation, 
and  until  his  successor  shall  be  qualified. 

Section  3.    "No  peraou  %\i«2^  '^  ^ck!eWkfe  tA.the 
office  of  governor  Cexcep\.  a\.  \?cv^^'^^\»  ^g(^^\J^  ^V^ 
has  not  been  a  ciUzen  ol  \.\i^  ^3xiY\.^  ^\»J^  ^^^ 
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resident  of  this  state  two  years  next  preceding  the 
election,  and  attained  the  age  of  twenty-five  years 
at  the  time  of  said  election. 

Section  4.  The  returns  of  every  election  for 
governor  shall  be  sealed  up  and  transmitted  to  the 
seat  of  government,  directed  to  the  speaker  of  the 
assembly,  who  shall,  during  the  first  week  of  the 
session,  open  and  publish  them  in  presence  of  both 
houses  of  the  legislature.  The  person  having  the 
highest  number  of  votes  shall  be  governor;  but  in 
case  any  two  or  more  have  an  equal  and  the  highest 
number  of  votes,  the  legislature  shall,  by  joint  vote 
of  both  houses,  choose  one  of  said  persons  so  hav- 
ing an  equal  and  the  highest  number  of  votes,  for 
governor. 

Section  5.  The  governor  shall  be  commander- 
in-chief  of  the  militia,  the  army,  and  navy  of  this 
state. 

Section  6.  He  shall  transact  all  executive  bus- 
iness with  the  officers  of  government,  civil  and  mil- 
itary, and  may  require  information  in  writing  from 
the  officers  of  the  executive  department,  upon  any 
subject  relating  to  the  duties  of  their  respective 
offices. 

Section  7.  He  shall  see  that  the  laws  are  faith- 
fully executed. 

Section  8.  When  any  office  shall,  from  any 
cause,  become  vacant,  and  no  mode  is  provided  by 
the  constitution  and  law  for  filling  such  vacancy, 
the  governor  shall  have  power  to  fill  such  vacancy 
by  granting  a  commission,  which  shall  expire  at 
the  end  of  the  next  session  of  the  legislature,  or  at 
the  next  election  by  the  people. 

There  is  no  vacancy  to  which  the  governor 
can  appoint,  so  long  as  there  \a  a  ^^t^qpsx  \t^ 
posseasion  of  the  office  who   is    a\i\3DLOi\x^  Vj 
the  statute  or  constitution  to   d\^cWx%^   Vv-^ 
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duties  until  an  election  or  appointment  can 
be  regularly  had.  People  v.  Til  ton,  37  Cal. 
614.  For  discussion  of  the  section,  see  also 
People  V.  Parker,  Id.  639.  This  section  only 
applies  to  those  cases  of  vacancies,  for  filling 
which  no  other  provision  has  been  made  by 
the  "constitution  and  laws,"  and  has  no  appli- 
cation to  cases  provided  for  by  the  law  of  1851. 
[Stats.  1851  p.  415.]  Wetherbee  v.  Gazneau, 
20  Cal.  504. 

Power  to  fill  an  office  and  power  to  fill  a 
vacancy  are  distinct  and  substantial.  People 
V.  Langdon,  8  Cal.  1.  It  was  the  intention  of 
this  section  to  limit  the  patronage  of  the  gov- 
ernor. People  V.  Mizner,  7  Cal.  519,  where 
previous  decisions  under  this  section  are  re- 
viewed. 

The  word  vacancy  must  be  taken  in  the 
sense  in  which  it  is  used  by  the  framers  of  our 
constitution,  and  cannot  receive  a  definition 
from  the  legislature  different  from  its  known 
signification.  The  legislature  may  say  how  a 
vacancy  may  be  filled,  but  cannot  determine 
what  shall  constitute  one.  Temporary  absence 
of  a  judge  from  the  state  does  not  create  a  va- 
cancy. People  V,  Wells,  2  Cal.  199,  and  see 
People  V.  Whitman,  10  Cal.  48. 

The  section  has  in  view  vacancies  in  office 
where  the  governor  and  senate  or  legislature 
have  the  power  of  appointment,  or  where  they 
are  elective  by  the  people,  and  provides  ac- 
cordingly *,  bwl  ^xxcJa.  ^o\?^x  <i\N}ENfe  ^vernor  is 

limited  by  th^p^^^^^^^^'^'^^'^'^^'^^^^'^'*^ 
legislature  cau  <i\ecVox  ^y^q^t.\.,  ^^\ic«.  ^a^^ 
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of  which  his  power  ceases,  and  the  right  of 
appointment  returns  to  the  proper  appointing 
power.  The  right  of  the  legislature  to  elect 
and  control  the  state  printer  cannot  be  defeated 
by  any  inference  in  favor  of  the  appointing 
power  of  the_governor.  People  v.  Pitch,  1  Cal. 
520. 

Section  9.  He  may,  on  extraordinary  occa- 
sions, convene  the  legislature  by  proclamation,  and 
shall  state  to  both  houses,  when  assembled,  the 
purpose  for  which  they  shall  have  been  convened. 

Section  10.  He  shall  communicate  by  message 
to  the  legislature,  at  every  session,  the  condition  of 
the  state,  and  recommend  such  matters  as  he  shall 
deem  expedient. 

Section  11.  In  case  of  a  disagreement  between 
the  two  houses  with  respect  to  the  time  of  adjourn- 
ment, the  governor  shall  have  power  to  adjourn 
the  legislature  to  such  time  as  he  may  think  proper; 
provided,  it  be  not  beyond  the  time  fixed  for  the 
meeting  of  the  next  legislature. 

Section  12.  No  person  shall,  while  holding  any 
office  under  the  United  States,  or  this  state,  exer- 
cise the  office  of  governor,  except  as  hereinafter 
expressly  provided. 

Section  13.     The  governor  shall  have  the  power 
to  grant  reprieves  and  pardons  after  conviction  for 
all  offenses  except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  restrictions  and 
limitations  as  he  may  think  proper,  subject  to  such 
regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.     Upon  convic- 
tion for  treason,  he  shall  have  the  power  to  suspend 
the  execution  of  the  sentence  until  the  c«iae  «i')DL'aJ^\» 
reported  to  the  legislature  at  its  next  niee\iV\ig>  ^\iq8iv5 
tJie  Jeglslature  shall  either  pz^rdiOrL^   dVrecX.  X.'^'^k  ea 
eutjon  of  the  sezitence,  or  grant  a  iurt\i©T  tg^^^*^^ 
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He  shall  communicate  to  the  leglslatui^e,  at  the  he- 
ginning  of  every  session,  every  case  of  reprieve  or 
pardon  granted,  stating  the  name  of  the  convict, 
the  crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  pardon  or  reprieve. 

Section  14.  There  shall  be  a  seal  of  this  state. 
which  shall  be  kept  by  the  governor,  and  used  by 
him  officially  and  shall  be  called  **T he  Great  Seal 
of  the  State  of  California." 

Section  15.  All  grants  and  commissions  shall 
be  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  California,  sealed  with  the  great  seal 
of  the  state,  signed  by  the  governor,  and  counter- 
signed by  the  secretary  of  state. 

Section  16.  A  lieutenant  governor  shall  be 
elected  at  the  same  time  and  places,  and  in  the  same 
manner  as  the  governor;  and  his  term  of  office  and 
his  qualifications  of  eligibility  shall  also  be  the  same. 
He  shall  be  president  of  the  senate  but  shall  only 
have  a  casting  vote  therein.  If,  during  a  vacancy 
of  the  office  of  governor,  the  lieutenant  governor 
shall  be  impeached,  displaced,  resign,  die,  or  become 
incapable  of  performing  the  duties  of  his  office,  or 
be  absent  from  the  state,  the  president  of  the  sen- 
ate shall  act  as  governor  until  the  vacancy  be  filled 
or  the  disability  shall  cease. 

Section  17.  In  case  of  the  impeachment  of  the 
governor,  or  his  removal  from  office,  death,  inabil- 
ity to  discharge  the  powers  and  duties  of  said  office, 
resignation  or  absence  from  the  state,  the  powers 
and  duties  of  the  office  shall  devolve  upon  the  lieu- 
tenant governor  for  the  residue  of  the  term,  or 
until  the  disability  shall  cease.  But  when  the  gov- 
ernor shall,  with  the  consent  of  the  legislature,  be 
out  of  the  state  in  time  of  war,  at  the  head  of  any 
military  force  thereof,  he  shall  continue  commander 
in  chief  of  all  the  military  forces  of  the  state. 

Section  18.  A  BecYe>\.^xj^  q^  ^\»^^^  a  controller, 
a  treasurer,  an  aUoYii^^  ^eii's^^  ^y^^«OTr^^^'<: 
general  shall  be  e\ec\.^  a\.  \»\i^^^^^  N^s^'^  ^tA.t$^^ 
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and  in  the  same  manner  as  the  governor  and 
lieutenant  governor,  and  whose  term  of  office  shall 
be  the  same  as  the  governor.  [Amendment  ratified 
Septembers,  1862.] 

[ORIGINAL  SECTION.] 

Section  18.  A  secretary  of  state,  a  controller, 
a  treasurer,  an  attoroey  general  and  surveyor  gen- 
eral shall  be  chosen  in  the  manner  provided  in  this 
constitution;  and  the  term  of  office  and  eligibility 
of  each  shall  be  the  same  as  are  prescribed  for  the 
governor  and  lieutenant  governor. 

Section  19.  The  secretary  of  state  shall 
keep  a  fair  record  of  the  official  acts  of  the  legisla- 
tive and  executive  departments  of  the  government, 
and  shall,  when  required,  lay  the  same,  and  all 
matters  relative  thereto,  before  either  branch  of 
the  legislature,  and  shall  perform  such  other  duties 
as  may  be  assigned  him  by  law;  and  in  order  that 
no  incoDvenience  may  result  to  the  public  service 
from  the  taking  effect  of  the  amendments  proposed 
to  said  article  V,  by  the  legislature  of  eighteen 
hundred  and  sixty-one,  no  officer  shall  be  super- 
seded or  suspended  thereby,  until  the  election  and 
qualification  of  the  several  officers  provided  for  in 
said  amendments.  [Amendment  ratified  Sept.  3, 
1862.] 

[original  section.] 

Section  19.  The  secretary  of  state  shall  be  ap- 
pointed by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate.  He  shall  keep  a  fair 
record  of  the  official  acts  of  the  legislative  and 
executive  departments  of  the  government,  and  shall, 
when  required,  lay  the  same,  and  all  matters  rela- 
tive thereto,  before  either  branch  of  the  legislature, 
and  shaU  perform  such  other  duties  as  shall  be 
assigned  him  by  law. 

Section  20.  The  controller,  treasurer,  attor- 
ney general  and  serveyor  general  shall  be  chosen 
by  joint  vote  of  the  two  houses  of  the  leglalaUwe*  ^V 
their  first    session    under  this    constitutioxi,    ^^^ 
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thereafter  shall  be  elected  at  the  same  time  and 
places,  and  in  the  same  manner,  as  the  governor 
and  lieutenant  governor. 

The  obvious  policy  of  the  constitution  is, 
that  all  the  elective  oflScers  connected  with  the 
executive  department  of  the  state  should  be 
chosen  at  the  same  time.  An  appointment 
by  the  governor,  of  a  controller,  prior  to  the 
general  biennial  election  at  which  a  governor 
and  other  state  oflScers  are  to  be  elected,  could 
not  deprive  the  people  of  the  right  to  elect  a 
controller  at  such  election,  whatever  other 
effect  the  appointment  might  have.  Brooks 
V.  Malony,  15  Cal.  59. 

Section  21.  The  governor,  lieutenant  gover- 
nor, secretary  of  state,  controller,  treasurer,  attor- 
Jioy  general  and  surveyor  general  shall  each,  at 
stated  times  during  their  continuance  in  ofiBce,  re- 
ceive for  their  services  a  compensation  which  shall 
not  be  increased  or  diminished  during  the  term 
for  which  they  shall  have  been  elected ;  but  neither 
of  these  ofl&cers  shall  receive  for  his  own  use  any 
fees  for  the  performance  of  his  oflBcial  duties. 

The  Political  Code  [section  408]  prescribed 
the  duties  of  the  secretary  of  state,  but  it  also 
created  a  board  of  examiners,  and  made  the 
governor,  attorney  general  and  secretary  of 
state  members  of  the  board  and  fixed  a  salary 
to  the  attorney  and  secretary  for  their  duties 
as  such  members.  [Section  684  Political 
Code,  repealed  1880.]  Held,  the  legislature 
may  devolve  on  said  oflScers  the  performance 
oi  servic3B  {oreig^ii  Vo  \»Vi^\t  Qffi.ce  and  allow  a 
salary  theieiot  m  a.didLVC\oxi  \.q  "^^^  ^^^^^  ^% 
Bwb   officers.    !sle\oxve  ^.  ^v^\.^>^\  ^^^^^ 
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[affirming  Love  v.  Baehr,  47  Cal.  364.]  As 
to  controller,  Green  v.  State,  Id.  577.  The 
act  creating  the  board  of  examiners  was  con- 
stitutional. Ross  V,  Whitman,  6  Cal.  361; 
act  of  April  X6,  1856  [Stats,  p.  100.] 

ARTICLE  VI. 

JUDICIAL.  DEPARTMENT. 

Section  1.  The  judicial  power  of  this  state  shall 
be  vested  in  a  Supreme  Court,  in  districtieourts,  in 
county  courts,  in  probate  courts  and  in  justices  of 
the  peace,  and  in  such  recorders'  and  other  inferior 
courts  as  the  legislature  may  establish  in  any  incor- 
porated city  or  town.  [Amendment  ratified  Sep- 
tember 3,  1862.] 

[ORIGINAL  SECTION.] 

Section  1.  The  judicial  power  of  this  state  shall 
be  vested  in  a  Supreme  Court,  in  district  courts,  in 
county  courts  and  in  justices  of  the  peace.  The 
legislature  may  also  establish  such  municipal  and 
other  inferior  courts  as  may  be  deemed  necessary. 

[Decisions  relating  to  the  jurisdiction  of 
the  several  courts  rendered  since  the  adoption 
of  the  codes  [1873]  will  be  found  herein  under 
appropriate  sections.  The  annotated  Code  of 
Civil  Procedure,  published  by  the  code  com- 
missioners, sections  33  to  133,  and  also  Par- 
ker's Practice  Act,  contain  abundant  cita- 
tions prior  to  1873,  and,with  a  few  exceptions, 
it  is  unnecessary  to  insert  such  in  this  book] 

The  municipal  criminal  court  in  San  Fran- 
cisco, established  in  1870  [Stats,  p.  &^'fe\/\^  ^ 
^'  constitutional "  court.     The  iact   t\\a\,  ^^"v^ 
court  does  not  provide  for   an  appeaV  \o  ^^ 
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county  court  does  not  render  the  act  unconsti- 
tutional. If  the  reference  to  such  appeal  in 
section  8,  article  VI,  is  self-executing,  then 
the  right  to  appeal  exists  independent  of  the 
statute;  if  it  is  not  self -executing,  then  it 
merely  confers  upon  the  county  court  the  right 
to  entertain  such  appeals  when  the  legislature  ' 
shall  provide  the  means  of  exercising  it.  Peo- 
ple i\  Nyland,  41  Cal.  129. 

The  power  of  the  judiciary  to  declare  a  leg- 
islative act  unconstitutional  should  never  be 
exercised  except  where  the  conflict  between  it 
and  the  constitution  is  palpable  and  incapa-  ' 
ble  of  reconciliation.  S.  &  V.  R.  R.  Co.  r. 
City  of  Stockton,  41  Cal.  149. 

Section  2,  article  IV,  United  States  consti- 
tution, is  a  solemn  compact  between  the  states, 
to  be  enforced  by  state  legislation  or  by  judi- 
cial action,  and  state  courts  of  general  original 
jurisdiction,  exercising  the  usual  powers  of 
common  law  courts,  are  fully  competent  to 
hear  and  determine  all  matters  and  to  issue 
all  necessary  writs  for  the  arrest  and  transfer 
of  fugitive  criminals  to  the  authorized  agents 
of  the  state  from  which  they  fled,  without  any 
special  legislation.  Matter  of  Romaine,  23 
Cal.  585. 

The  legislature  may  constitute  the  mayor  of 
a  cityg.r  officio  justice  of  the  peace.  Uridiasr. 
Morrill,  22  Cal.  474. 

The  purpose  and  effect  of  article  VI  of 
amendmenls  lo  coTv^\i\\M\\ciw  Ve*  t^  continue  the 
former  conrts  \^\^^^^  ^^^^c^.o\\\V^  y^w>A&^\^\V\ 
ihc  ameiulmeul^  caw  V^  ox^^xCx-l^^^^^^^^^ 
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elected  under  laws  to  be  enacted  for  that  pur- 
pose. In  re  Oliverez,  21  Cal.  415;  Gillis  v. 
Barnett,  38  Cal.  393.  See  also  section  .19 
infra. 

The  legislatute  can  impose  no  duties  upon 
the  judiciary  but  such  as  are  of  a  judicial 
character,  and  the  incorporation  of  colleges  or 
towns  is  not  stricti  juris  judicial,  but  ministe- 
rial; or  rather,  under  our  constitution,  a  legis- 
lative act.  If  the  legislature  can  delegate  such 
power,  it  must  be  to  supervisors  or  some  other 
person  or  body  possessing  like  functions,  and 
not  to  a  court.  [Burgoyne  v.  San  Francisco, 
5  Cal.  9;  Dickey  v.  Hurlburt,  Id.  S4S.]  Act  of 
March  27,  1850  [Stats,  p.  128],  to  provide  for 
incorporation  of  towns.  People  v.  Town  of 
Nevada,  6  Cal.  144. 

Under  the  power  to  create  such  other  ^*infe- 
rior  courts,"  Held,  such  courts  as  are  here 
authorized  must  be  only  of  inferior,  limited 
and  special  jurisdiction,  and  the  act  of  April 
5,  1850  [Stats,  p.  159],  to  establish  a  munici- 
pal court  in  San  Francisco  to  be  known  as  the 
Superior  Court,  is  unconstitutional  in  so  far  as 
it  attempted  to  confer  jurisdiction  upon  said 
court  beyond  the  territory  in  which  it  was 
created.  Meyer  v.  Kalkman,6  Cal.  583;  over- 
ruled in  Hickman  v.  O'Neil,  10  Id.  294;  and 
see  Kenyon  v.  Welty,  20  Id.  640;  aflBrmed  in 
Vassault  v.  Austin,  36  Id.  696.  And  as  to  the 
municipal  court  of  San  Francisco  established 
subsequent  to  the  amendment  oi  1&&^,  «^^^  lE'X 
j?arge  Stratman,  39  Cal.  517,  wbeie  W.  \^  «vx%- 
gested  that  if  the  question   was  reB   wlegra  \X» 
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might  be  difficult  to  maintain  that  such  courts 
were  "inferior,"  at  least  within  the  common 
law  definition.  The  Superior  Court  had  no 
jurisdiction  in  quo  warranto.  People  v.  Gill- 
espie, 1  Cal.  342. 

The  judicial  power  of  the  United  States  in 
admiralty  and  maritime  cases  is  not  exclusive, 
and  the  states  have  power  to  confer  such  juris- 
diction upon  their  own  courts.  Taylor  r.  The 
Columbia,  5  Cal.  268. 

Congress  has  made  the  power  to  naturalize 
persons  judicial,  but  congress  cannot  confer 
jurisdiction  upon  state  courts.  The  provision 
of  the  constitution  of  the  United  States  giving 
congress  power  to  establish  a  uniform  rule  of 
naturalization,  means  that  the  rule  when  estab- 
lished shall  be  exercised  by  the  states.  The 
legislature  of  this  state  has  given  such  juris- 
diction to  the  district  courts  only.  Ex  parte 
Frank  Knowles,  5  Cal.  301. 

As  to  writs  of  certiorari  and  appeals  from 
state  to  federal  courts,  see  Greely  t7.Townsend, 
25  Cal.  613,  overruling  Johnson  v.  Gordon,  4 
Cal.  368. 

Section  2.  The  Supreme  Court  shall  consist  of 
a  chief  justice  and  four  associate  justices.  The 
presence  of  three  justices  shall  be  necessary  for  the 
transaction  of  business,  excepting  such  business  as 
may  be  done  at  chambers,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a 
judgment.     [Amendment  ratified  Sept.  3,  1862.] 

Section  2     Tb.e  ^>ipY^^nie>  c.q^3l^\»  ^s^^s^  ^^vsvisss^*^^ 

a  chief  justice  and  tvio  a.^«.oQ\a^^^>^^^^^.^^'^  ^^^^^^ 
whom  shall  con8titu\^  a  qxxox>xa.. 
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Section  3.  The  justices  of  the  Supreme  Court 
shall  be  elected  by  the  qualified  electors  of  the  state 
at  special  elections  to  be  provided  by  law,  at  which 
elections  no  officer  other  than  judicial  shall  be 
elected,  except  a  superintendent  of  public  instruc- 
tion. The  first  election  for  justices  of  the  Supreme 
Court  shall  be  held  in  the  year  eighteen  hundred 
and  sixty-three.  The  justices  shall  hold  their  offi- 
ces for  the  term  of  ten  years  from  the  first  day  of 
January  next  after  their  election,  except  those 
elected  at  the  first  election,  who,  at  their  first  meet- 
ing, shall  so  classify  themselves  by  lot,  that  one  *^ 
justice  shall  go  out  of  office  every  two  years.  The 
justice  having  the  shortest  term  to  serve  shall  be 
the  chief  justice.  [Amendment  ratified  Sept.  3, 
1862.  ] 

[original  section.] 

Section  3.  The  justices  of  the  Supreme  Court 
shall  be  elected  at  the  general  election,  by  the  qual- 
ified electors  of  the  state,  and  shall  hold  their  office 
for  the  term  of  six  years  from  the  first  day  of  Jan- 
uary next  after  their  election;  provided  that  the 
legislature  shall,  at  its  first  meeting,  elect  a  chief 
justice  and  two  associate  justices  of  the  Supreme 
Court;  by  joint  vote  of  both  houses,  and  so  classify 
them  that  one  shall  go  out  of  office  every  two  years. 
After  the  first  election,  the  senior  justice  in  com- 
mission shall  be  the  chief  justice. 

Section  4.     The  Supreme  Court  shall  have  ap- 
pellate jurisdiction  in  all  cases  in  equity;  also  in  all 
cases  at  law  which  involve  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  or  in  which  the  de- 
mand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy  amounts  to  three  hundred 
dollars;  also  in  all  cases  arising  in  the    probate 
courts;  and  also  in  all  criminal  cases  aTXio\XTi.^\Ti^  N»^ 
felony,  on  questions  of  law  aloiie.    Tl^e  eoM\r\»  ^tvsJJ^ 
have  power  to  issue  writs  of   mandaixiviLS,  ceiloTon..^ 
prohibition  and   habeas  corpus,  and  a\ao  eXN.  ^  J^>^ 
necessary  or  proper  to  the  complete  exerc\a<b  ol  ^v 
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appellate  jurisdiction.  Each  of  the  justices  shall 
have  power  to  issue  writs  of  habecu  corpus  to  any 
part  of  the  state,  upon  petition  on  benalf  of  any 
person  held  in  actual  custody,  and  may  make  such 
writs  returnable  before  himself  or  the  Supreme 
Court,  or  before  any  District  Court  or  any  County 
Court  in  the  state,  or  before  any  judge  of  said  courts. 
[Amendment  ratified  Sept.  3,  1862.] 

[original  section.] 

Section  4.  The  Supreme  Court  shall  have  ap- 
pellate jurisdiction  in  all  cases  when  the  matter  in 
dispute  exceeds  two  hundred  dollars,  when  the 
legality  of  any  tax,  toll,  or  impost,  or  municipal 
fine  is  in  question,  and  in  all  criminal  cases  amount- 
ing to  felony,  on  questions  of  law  alone.  And  the 
said  court,  and  each  of  the  justices  thereof,  as  well 
as  all  district  and  county  judges,  shall  have  power 
to  issue  writs  of  habeas  corpus  at  the  instance  of  any 
person  held  in  actual  custody.  They  shall  also 
nave  power  to  issue  all  other  writs^and  process  nec- 
essary to  the  exercise  of  their  appellate  jurisdiction 
and  shall  be  conservators  of  the  peace  throughout 
the  state. 

Proceedings  for  condemnation  of  land  for 
railroad  purposes  are  spemal  cases,  and  that 
the  Supreme  Court  has  appellate  jurisdiction 
in  such  cases  is  no  longer  an  open  question  in 
this  state.  S.  &  C.  R.  R.  Co.  v,  Galgiani,  49 
Cal.  139,  and  cases  there  cited. 

District  courts  necessarily  have  jurisdiction 
in  a  large  class  of  cases  where  no  money  con- 
sideration is  involved.  In  Knowles  v,  Yates, 
31  Cal.  83,  it  is  held  that  the  words  "all  cases 
at  law"  are  not  limited  by  the  words  immedi- 
ately following,  aii^L  a.^  *\\.  V^^  \i^\^  V^Id  in 

Conant  v.  Conaivt  (,^\nox^^^A^^?^^'^^;^>Y^^^ 
to  the  amendniexvt  oi  VXA^  ^^^^^>  ^^V  !^v 
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amount  (then  $200)  in  controversy,  could  not 
be  applied  to  that  large  claps  of  cases  where  no 
money  consideration  was  involved,  that  con- 
struction was  deemed  to  have  been  taken  into 
consideration  by  the  people  when  the  present 
amendment  was  adopted.  See  also  Day  v. 
Jones,  Id,  263.  Houghton's  appeal,  42  Cal.  35, 
dissenting  opfnion  of  Rhodes,  C.  J.  Appeala- 
ble and  non-appealable  orders.  People  v. 
Young,  31  Cal.  564.  Ketchum  v.  Crippen,  Id. 
366. 

Cases  at  law,  refers  to  civil  as  distinguished 
from  criminal  cases.  A  municipal  fine  is 
such  as  is  imposed  by  the  local  laws  of  towns 
or  cities.  In  prosecutions  for  illegally  collect- 
ing toll  on  a  road,  the  legality  of  the  fine  to 
be  imposed  is  not  involved,  and  the  fine  im- 
posed, upon  conviction  in  such  cases  is  not  a 
municipal  fine.  People  r.  Johnson,  30  Cal. 
98.  Appellate  jurisdiction  of  Supreme  Court 
in  criminal  proceedings  is  limited  to  cases 
amounting  to  felony.     Id, 

The  Supreme  Court  has  jurisdiction  of  ap- 
peals in  criminal  cases  on  questions  of  law 
alone,  and  such  question  is  presented — where 
the  verdict  is  complained  of  as  being  contrary 
to  the  evidence — only  where  there  is  no  evi- 
dence to  establish  the  charge,  and  not  where 
there  is  evidence  tending  to  prove  it.  People 
r.  Smallman,  55  Cal.  185. 

Half-pilotage   allowed   under   the   statutes 
relating    to  pilots   and  pilot   le^wVaWoiW^  ^^» 
Benicia  and  Mare  Island,  is  xvot  a^  \.^i^,  vca- 
post,  or  toll,  within  this  section  ol  \\ve  eoAX^NA- 
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tution.  It  is  only  a  compensation  for  serv- 
ices rendered.  Harrison  v.  Green,  18  Cal.  95. 
So  held  as  to  guagers'  fees  at  Port  of  San 
Francisco.     Addison  v.  Saulnier,  19  Cal.  83. 

Under  the  original  section,  the  Supreme 
Court  had  no  jurisdiction  to  issue  mandamus 
or  other  writs  [except  habeas  corpus]y  unless 
in  aid  of  and  as  necessary  to  their  appellate 
jurisdiction.  Cowell  v,  Buckalew,  14  Cal. 
641.  All  writs  necessary  to  the  appellate 
jurisdiction  may  be  issued  by  this  court. 
People  V.  Turner,  1  Id.  144  and  153;  White  r. 
Lightfoot,  Id.  347. 

The  foregoing  cases  approved  in  Milliken 
V.  Huber,  21  Cal.  169.  The  change  in  this 
j  irisdiction  will  be  noted  by  reference  to  the 
amendment  of  1862. 

• 

The  legislature  cannot  require  the  Supreme 
Court  to  give  reasons  in  writing  for  its  decis- 
ions. The  constitutional  duty  of  the  Supreme 
Court  is  discharged  by  the  rendition  of  its 
decision.     Houston  v.  Williams,  13  Cal.  24. 

The  ''matter  in  dispute,"  mentioned  in  the 
original  section,  construed  as  "the  matter  for 
which  suit  is  brought."  Dumply  v,  Guindon, 
13  Cal.  28.  And  the  court  had  no  appellate 
jurisdiction  where  the  amount  involved  was 
less  than  two  hundred  dollars.  Luther  r. 
Ship  Apollo,  1  Cal.  16. 

The  legislature  has  not  the  power  to  take 
away  the  appellate  jurisdiction  of  the  court, 
but  may  prescribe  V\\e  rcv^^e  Vcv  \0«v^  ^>g^iRfl.l8 
fl/iall  be  taken.     lU\^\v\>^.^^^.^^^V^^^^ 
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Section  5.  The  state  shall  be  divided,  by  the 
legislature  of  eighteen  hundred  and  sixty-three, 
into  fourteen  judicial  districts,  subject  to  such 
alteration,  from  time  to  time,  by  a  two-thirds  vote 
of  all  the  members  elected  to  both  houses,  as  the  pub- 
lic good  may  require;  in  each  of  which  there  shall  be 
a  District  Court,  and  for  each  of  which  a  district 
judge  shall  be  elected  by  the  qualified  electors  of 
the  district  at  the  special  judicial  elections  to  be 
held  as  provided  for  the  election  of  justices  of  the 
Supreme  Court,  by  section  three  of  this  article. 
The  district  judges  shall  hold  their  offices  for  the 
term  of  six  years  from  the  first  day  of  January 
next  after  their  election.  The  legislature  shall 
have  no  power  to  grant  leave  of  absence  to  a 
judicial  officer;  and  any  such  officer  who  shall 
absent  himself  from  the  state  for  upwards  of  thirty 
consecutive  days  shall  be  deemed  to  have  forfeited 
his  office.     [Amendment  ratified  Sept.  3,  1862.] 

[ORIGINAL  SECTION.] 

Section  5.  The  state  shall  be  divided  by  the 
first  legislature  into  a  convenient  number  of  dis- 
tricts, subject  to  such  alteration  from  time  to  time 
as  the  public  good  may  require,  for  each  of  which 
a  district  judge  shall  be  appointed  by  the  jomt 
vote  of  the  legislature,  at  its  first  meeting,  who 
shall  hold  his  office  for  two  years  from  the  first  day 
of  January  next  after  his  election;  after  which, 
said  judges  shall  be  elected  by  the  qualified  electors 
of  their  respective  districts,  at  the  general  election, 
and  shall  hold  their  office  for  the  term  of  six  years. 

The  twelfth  judicial  district  was  created  by 
act  of  the  legislature,  May  15,  1854,  and  the 
governor  was  authorized  to  appoint  a  judge  for 
the  same  to  hold  until  the  next  general  elec- 
tion.    The  next  general  election  was  h^ld  vcs. 
October  of  the  same  year,  and  Wi^  ^^^wcAa^ 
was  elected.    Heldy  that  his  terra  oi  oSv^%  ^\^ 
not  expire  until  January,  1861  •,  lYva\»  su  ^«^^^ 
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elected  in  September,  1859,  was  not  entitled 
to  succeed  him,  but  a  person  elected  in 
November,  1860,  was  so  entitled.  Brodie  r. 
Campbell,  17  Cal.  13. 

Under  the  original  section,  it  is  held  that 
judges  elected  to  fill  a  vacancy,  as  well  as 
when  elected  for  a  new  county,  hold  for  full 
term  of  six  years.  The  constitution  does  not 
fix  the  commencement  of  the  term,  but  only 
its  duration.  People  v,  Burbank,  12  Cal.  878. 
To  same  effect  see  People  v.  Templeton,  LL 
394. 

A  district  judge  may  be  authorized  by  the 
legislature  to  hold  court  in  a  district  other 
than  the  one  in  which  he  is  elected.  People 
V.  McCauley,  1  Cal.  380. 

Section  (i.  The  district  courts  shall  have  orij,''- 
inal  jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  title  or  possession  of 
real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all  other 
cases  in  which  the  demand,  exclusive  of  interest  or 
the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars;  and  also  in  all  criminal 
cases  not  otherwise  provided  for.  The  district 
courts  and  their  judges  shall  have  power  to  issue 
writs  of  habeas  corpus,  on  petition  by  or  on  behalf 
of  any  person  held  in  actual  custody,  in  their 
respective  districts.  [Amendment  ratified  Sept.  3, 
18()2.] 

[ORIGINAL  SECTION.] 

Section  6.     The  district  courts  shall  have  orig- 
inal jurisdiction,  in  law  and  equity,  in  all  civil  cases 
where  the  amount  in  dispute  exceeds  two  hundred 
doJiars,  exclusive  ol  InleYeat,    In  all  criminal  cases 
not  otherwise  provided  lor,  ^w^ \w  ^sXS.  \^'®cy^  ^t  fact 
joined    in   the    proba\.o  cow^X,^,  N^i^vc  \\x\\^^\r.n:\ss^ 
shaJI  be  uclimited. 
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For  certain  controversies  arising  out  of  the 
administration  of  estates  of  deceased  persons, 
and  against  executors  and  administrators,  to 
declare  and  enforce  trusts,  actions  may  be 
brought  in  the  District  Court,  but  the  probate 
court  has  exclusive  jurisdiction  of  the  accounts 
of  executors  and  administrators,  and  of  the 
final  distribution  of  estates  of  deceased  per- 
sons. Auguisola  V,  Arnaz,  61  Cal.  437,  and 
cases  there  cited. 

An  action  in  the  District  Court  could  not  be 
sustained  against  several  stockholders  of  a 
corporation  for  their  respective  individual  lia- 
bilities as  stockholders  for  the  debts  of  the 
corporation  when  the  individual  liability  of 
neither  of  them  exceeds  three  hundred  dol- 
lars, although  the  aggregate  liabilities  of  the 
defendants  may  exceed  that  sum.  Derby  v, 
Stevens,  64  Cal.  287. 

"All  cases  in  equity,"  mentioned  in  section 
564,  Code  of  Civil  Procedure,  includes  only 
those  cases  [upon  the  pleadings  or  upon  ap- 
propriate showing  by  affidavit  or  other  proofs] 
in  which  it  had  been  the  usage  of  courts  of 
equity  to  appoint  receivers.  This  is  the  mean- 
ing conveyed  in  the  decision  in  La  Societe 
Francaise  r.  District  Court,  53  Cal.  495; 
and  the  District  Court  had  no  jurisdic- 
tion to  appoint  a  receiver  in  an  action  of 
ejectment.  Bateman  v,  Superior  Court,  54 
Cal.  285. 

The  District  Court  had  such  jurisdiction  itv 
equity  as  was  administered  by  tV\e  Vv\^  co\vt\. 
of  chancery  in   fJngland,   and   cou^^c^^xvW^ 
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had  jurisdiction  to  construe  a  will.     Rosen- 
berg V.  Frank,  58  Cal.  387. 

The  legislature  cannot  confer  upon  courts 
of  this  state  jurisdiction  of  causes  in  rem 
which  are  cognizable  in  the  courts  of  admir- 
alty. Crawford  v.  Bark  Caroline  Reed,  42 
Cai.  469. 

The  proceeding  under  the  acts  of  1868,  1870, 
modifying  grades  of  streets  in  San  Francisco, 
is  a  ^'special  one,"  and  not  a  case  at  law  in- 
volving the  legality  of  an  assessment,  and 
jurisdiction  may  be  conferred  upon  the  county 
courts  to  pronounce  final  judgment  on  second 
report  of  the  commissioners.  Appeal  of 
Houghton,  42  Cal.  35.  "Cases  at  law,"  not 
controlled  by  words  immediately  following. 
Jurisdiction  on  appeal  extends  to  a  large  class 
of  cases  in  which  there  is  no  direct  money 
consideration.  Knowlton  v,  Yates,  31  Cal. 
83;  Day  r.  Jones,  Id,  261. 

The  collection  by  a  toll-gatherer  of  a  sum 
in  excess  of  the  legal  amount  of  toll  fixed  by 
the  supervisors,  does  not  involve  the  question 
of  the  legality  of  a  toll.  The  collection  of 
the  excess  was  an  extortion  for  which  the  law 
furnishes  a  remedy,  and  the  District  Court 
has  no  jurisdiction  of  such  case.  Brown  v. 
Rice,  52  Cal.  490. 

It  is  the  intention  of  the  constitution  to  vest 
jurisdiction  in  the  district  courts  in  cases  in- 
volving the  right  of  possession  of  real  estate, 
and  it  is  not  enough  to  entitle  them  to  juris- 
diction  in  any  paiViciwW  e,?i.^^^that  the  mere 
fei,Qt   of  possessiou  \^  vcvso\n^^.   X^^xsx'^^s.xl, 
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Taylor,  31  Cal.  338,  explained.]  Pollock  v. 
Cummings,  38'  Cal.  683.  The  District  Court 
has  jurisdiction  in  action  to  recover  one-half 
of  partition  fence,  although  the  money  de- 
mand is  less  than  three  hundred  dollars. 
Holman  v,  Taylor,  31  Cal.  338. 

Since   the    amendment    in    1862,    district 
courts  have    no   jurisdiction    to    try    issues 
framed  in  probate  courts.     Will  of  Bowen,  34  • 
Cal.  682. 

Where  an  action  was  commenced  in 
good  faith  in  the  District  Court  for  a  sum 
greater  than  two  hundred  dollars,  exclusive 
of  interest,  that  court  has  jurisdiction  though 
it  is  necessary  to  enter  a  judgment  for  a  sum 
less  than  two  hundred  dollars.  Jackson  v. 
Whartenby,  5  Cal.  95.  The  jurisdiction  of 
district  courts  where  more  than  two  hundred 
dollars  is  involved  is  original  and  exclusive; 
jurisdiction  of  causes  involving  five  hundred 
dollars  cannot  be  conferred  upon  justices' 
courts.     Zander  v.  Coe,  Id.  230. 

The  district  courts  are  not  given  appellate 
jurisdiction  and  an  act  attempting  to  confer 
such  jurisdiction  is  void.  People  v,  Peralta, 
3  Cal.  379;  Caulfield  v,  Hudson,  Id,  389. 

Section  7.  There  shall  be  in  each  of  the  organ- 
ized counties  of  the  state  a  county  court,  for  each 
of  which  a  county  judge  shall  be  elected  by  the 
qualified  electors  of  the  county  at  the  special  judi- 
cial elections  to  be  held  as  provided  for  the  election 
of  justices  of  the  Supreme  Court  by  section 
three  of  this  article.  The  county  judges  ^Yi^WiicJA 
their  ofl&ces  for  the  term  of  four  yeava  ivoxxiV^^ 
Jjivt  day  of  January  next  after  theu^e\eo\»\OTi.   ^^'v.^ 
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courts  shall  also  have  power  to  issue  naturalization 
papers.  In  the  city  and  county  of  San  Francisco 
the  legislature  may  separate  the  office  of  probate 
judfife  from  that  of  county  judge,  and  may  provide 
for  the  election  of  a  probate  judge,  who  shall  hold 
his  office  for  the  term  of  four  years.  [Amendment 
ratified  September  3,  1862.] 

lORIQINAL  SECTION.] 

Section  7.  The  legislature  shall  provide  for 
the  election,  by  the  people,  of  a  clerk  of  the 
Supreme  Court,  and  county  clerks,  district  attor- 
neys, sheriffs,  coroners  and  other  necessary  officers; 
and  shall  fix  by  law  their  duties  and  compensation. 
County  clerks  shall  be  ex  officio  clerks  of  the  district 
courts  In  and  for  their  respective  counties. 

Under  the  original  section  the  term  of  office 
of  district  attorney  was  not  fixed,  but  it  is  re- 
quired only  that  the  election  of  such  officers 
shall  be  provided  for.  People  v.  Brown,  16 
Cal.  442.  County  judge  is  one  of  the  consti- 
tutional officers,  and  the  term  is  limited  to 
four  years,  but  the  legislature  may  determine 
the  time  of  election  and  fix  the  commence- 
ment of  the  term.  Where  the  act  organizing 
a  county  fixes  the  term  of  county  judge  at 
two  years,  it  is  in  that  particular  void.  West- 
brook  V,  Rosborough,  14  Cal.  181.  Also: 
That  a  county  judge  elected  upon  the  forma- 
tion of  San  Mateo  county  held  office  four 
years.  The  legislature  cannot  limit  the  term. 
People  V,  Templeton,  12  Cal.  394. 

Section  8.     The  county  court  shall  have  origi- 
nal jurisdiction   of  actions  of  forcible  entry  and 
detainer,  of  proceedmgs  \.x\  m^olvency,  of  actions  to 
prevent  or  abate  a  Ti\i\s?twcfe^  ^t^^  ^"^  ^>J^«vi*2ti.^^^ftfaal 
cases  and  proceediugs^^  ^.v^txoX.on.v^^^V^^^^-^^^ 
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for;  and  also  such  criminal  jurisdiction  as  the  legis- 
lature may  prescribe;  they  shall  also  have  appelate 
jurisdiction  in  all  cases  arizing  in  courts  held  by 
justices  of  the  peace  and  recorders,  and  in  such  in- 
ferior courts  as  may  be  established  in  pursuance  of 
section  one  of  this  article, in  their  respective  counties. 
The  county  judges  shall  also  hold,  in  their  several 
counties,  probate  courts,  and  perform  such  duties 
as  probate  judges  as  may  be  prescribed  by  law. 
The  county  courts  and  their  judges  shall  also  have 
power  to  issue  writs  of  habeas  corpus,  on  petition  by 
or  on  behalf  of  any  person  in  actual  custody  in 
their  respective  counties.  [Amendment  ratified 
September  3,  1862.  ] 

[ORIGINAL    SECTION.] 

Section  8.  There  shall  be  elected  in  each  of 
the  organized  counties  of  this  state  one  county 
judge,  who  shall  hold  his  office  for  four  years.  He 
shaU  hold  the  county  court  and  perform  the  duties 
of  surrogate  or  probate  judge.  The  county  judge, 
with  two  justices  of  the  peace,  to  be  designated  ac- 
cording to  law,  shall  hold  courts  of  sessions,  with 
such  criminal  jurisdiction  as  the  legislature  shall 
prescribe,  and  he  shall  perform  such  other  duties 
as  shall  be  required  by  law. 

The  Probate  Court  has  exclusive  jurisdic- 
tion of  the  accounts  of  executors  and  admin- 
istrators, and  of  the  final  distribution  of 
estates  of  deceased  persons,  while  it  may  be 
conceded  that  the  district  courts  have  juris- 
diction of  actions  against  executors  to  declare 
a  trust  in  respect  to  real  estate  in  many  in- 
stances, and  actions  arising  out  of  certain 
controversies  having  their  origin  in  the  ad- 
ministration of  estates.  Haverstick  v.  True- 
dell,  51  Cal.  431;  Auguisola  v,  krcL^t^l^.  AS\\ 
in  Matter  of  Will  of  Bowen,  34  Ca\-  ^^^N  G^^^- 
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ney  v.  Maloney,  38  ^Oal.  85;  Bash  r.  Lindsey, 
44  Cal.  121. 

Proceedings  for  condemnation  of  water  to 
supply  cities  are  special  cases.  Spencer  Creek 
Water  Co.  v.  Vallejo,  48  Cal.  70,  and  the 
County  Court  has  jurisdiction  unless  the 
legislature  confers  jurisdiction  upon  some 
other  court.  Such  jurisdiction  cannot  be 
given  to  county  judge,  nor  to  any  court  not 
mentioned  in  Art.  VI,  Id.  See  also,  S.  &  C. 
R.  R.  Co.  V.  Galgiani,  49  Cal.  139.  Writs  of 
mandate  are  not  "special  cases"  and  power  to 
issue  such  writs  cannot  be  conferred  upon 
county  courts.  People  v,  Kern  Co.,  45  Cal. 
679. 

The  constitution  has  not  conferred  upon 
probate  courts  jurisdiction  of  all  matters 
relating  to  estates  of  deceased  persons.  The 
district  courts  have  jurisdiction  of  actions 
against  the  administrator  of  an  administrator 
for  settlement  of  accounts  of  the  estate  of 
which  his  intestate  was  administrator.  This 
jurisdiction  grows  out  of  the  equity  powers  of 
the  district  courts.  Bush  r.  Lindsey,  44  Cal. 
121. 

The  statutes  conferring  jurisdiction  upon 
the  County  Court  in  cases  of  forciblb  entry 
and  unlawful  detainer  are  constitutional. 
Stoppelkamp  v,  Mangeot,42  Cal.  321.  Queare, 
whether  the  provision  of  the  forcible  detainer 
act  of  1863,  by  which  the  landlord  is  author- 
ized to  change  teim«»  ol\^^"^^  Vj  \5LQUce  to  the 
tenant  is  consUtutiotiaX.    1^-  \^^  %^^^.^^t\ 
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and  1946,  C.  C,  and  Corson  v.  Berson,  86  Cal. 
439.] 

The  proceeding  provided  for  by  statutes  of 
1868  and  1870,  modifying  grades  of  streets  in 
San  Francisco  is  a  '^special"  one,  and  not  an 
action  at  law  involving  validity  of  an  assess- 
ment, and  jurisdiction  to  render  final  judg- 
ment may  be  vested  in  County  Court.  Appeal 
of  Houghton,  42  Cal.  35.  The  constitution 
has  not  undertaken  to  secure  the  benefit  of 
appeal  to  any  person  against  the  legislative 
control.     Id. 

The  Probate  Court  has  not  jurisdiction  to 
direct  an  executor  on  receipt  of  money  loaned, 
to  re-convey  real  estate,  conveyed  to  his  testa- 
tor by  deed  absolute  on  its  face,  but  intended 
as  security  for  repayment  of  the  money  loaned. 
Anderson  v.  Fisk,  41  Cal.  308. 

Proceedings  under  the  act  of  January  24, 
1860  [Stats,  p.  5],  for  settling  claims  to  lots  in 
town  sites  on  public  lands  before  the  county 
judge  do  not  constitute  an  action  at  law  or  in 
equity,  but  such  proceedings  are  special  cases, 
and  said  act  is  constitutional.  Ricks  i\  Reed, 
19  Cal.  551.  Affirmed  in  Ryan  v.  Tomlinson, 
31  Cal.  15.  "Special  cases"  and  proceedings 
mentioned  in  this  section  does  not  include  any 
of  those  cases  for  which  courts  of  general  com- 
mon law  and  equity  jurisdiction  have  always 
supplied  the  remedy,  but  must  be  confined  to 
such  new  cases  as  are  the  creation  of  statutes, 
and  the  proceedings  under  wMcVvaxft \\Ti\LxvQr^\v 
to  the  general  framework  oi  comtI^  o\  c.QraiTcvSirp^ 
Jaw  and  equity.     Actions  to  preNexvX.  ox  ^^^*^ 
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nuisances  are  not  special  cases,  and  an  act  cou' 
f erring  jurisdiction  of  such  cases  on  county 
courts  is  unconstitutional.  Parsons  v.  Tuol- 
umne W.  Co.,  5  Cal.  43. 

Under  original  section  the  court  of  sessions 
was  constituted  of  the  county  judge  and  the 
two  justices.  The  court  could  exercise  no 
jurisdiction  in  the  absence  of  either.     People 

V,  Ah  Chung,  5  Cal.  103. 

Section  9.  The  legislature  shall  determine  the 
number  of  justices  of  the  peace  to  be  elected  in 
each  city  and  township  of  the  state,  and  fix  by  law 
their  powers,  duties  and  responsibilities;  provided 
such  powers  shall  not  in  any  case  trench  upon  the 
jurisdiction  of  the  several  courts  of  record.  The 
Supreme  Court,  the  district  courts,  county  courts, 
the  probate  courts,  and  such  other  courts  as  the 
legislature  shall  prescribe,  shall  be  courts  of  record. 
[Amendment  ratified  Sept.  3,  1862.] 

[ORIGINAL  SECTION.] 

Section  9.  The  county  courts  shall  have  such 
jurisdiction,  in  cases  arising  in  justices'  courts,  and 
in  special  cases,  as  the  legislature  may  prescribe, 
but  shall  have  no  original  civil  jurisdiction,  except 
in  such  special  cases. 

It  is  not  unconstitutional  for  the  legislature 
to  give  jurisdiction  to  justices  courts  of  actions 
to  recover  a  penalty  from  a  railroad  company 
for  charging  excessive  fare.  Reed  i\  Omnibus 
R.  R.  Co.,  33  Cal.  212. 

The  act  of  April  27,  1863  [Stats,  p.  399], 
giving  jurisdiction  to  justices  courts  in  cases 
of  unlawful  detainer,  violates  section  8,  article 

VI,  which  vesta  a\xe\v  \\xmftxQXl\wi\xjL\k^  county 
court.     Caulfield  -o.  ^\>^^\i^^^^  "^^  ^^.V^N 
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Bruminagin  v,  Spencer,  29  Cal.  662;  Meacham 
V.  McKay,  37  Cal.  162;  Stoppelkamp  v.  Man- 
geot,  42  Cal.  324;  Johnson  v.  Chely,  43  Cal. 
304.  As  to  dicta  upon  concurrent  jurisdiction, 
see  Courtright  v,  B.  R.  &  A.  W.  &  M.  Co.,  30 
Cal.  577,  582,  584. 

Justices' courts  have  no  jurisdiction  over  a 
counter  claim  which  exceeds  the  amount  for 
which  they  can  enter  judgment.  Malson  v, 
Vaughn,  23  Cal.  61. 

Section  10.  The  legislature  shall  fix  by  law  the 
jurisdiction  of  any  recorder's  or  other  inferior  mu- 
nicipal court  which  may  be  established  in  pursu- 
ance of  section  one  of  this  article,  and  shall  fix  by 
law  the  powers,  duties  and  responsibilities  of  the 
judges  thereof.  [Amendment  ratified  Sept.  3, 
1862.] 

[ORIGINAL  SECTION.] 

Section  10.  The  times  and  places  of  holding" 
the  terms  of  the  Supreme  Court,  and  the  general 
and  special  terms  of  the  district  courts  within  the 
several  districts,  shall  be  provided  for  by  law. 

Section  11.  The  legislature  shall  provide  for 
the  election  of  a  clerk  of  the  Supreme  Court,  county 
clerks,  district  attorneys,  sheriffs,  and  other  nec- 
essary officers,  and  shaU  fix  by  law  their  duties  and 
compensation.  County  clerks  shall  be  ex  officio 
clerks  of  the  courts  of  record  in  and  for  their  respec- 
tive counties.  The  legislature  shall  also  provide 
for  the  appointment  by  the  several  district  courts 
of  one  or  more  commissioners  i)i  the  several  coun- 
ties of  their  respective  districts,  with  authority  to 
perform  chamber  business  of  the  judges  of  the  dis- 
trict courts  and  county  courts,  and  also  to  take 
depositions,  and  to  perform  such  other  business  con- 
nected with  the  administration  of  ^ua\.\ce>  «kS  ma.^  ^^^ 
pvescvihed  hy  law.  f  Amendment  va,\)\^\^^  /^o^^V.  *^^ 
J862.]  ^ 
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[ORIGINAL  SECTION.] 

Section  11.  No  judicial  officer,  except  a  justice 
of  the  peace,  shall  receive  to  his  own  use,  any  fees 
or  perquisites  of  office. 

Under  the  original  section  it  was  held  that 
recorders  (who  held  certain  courts)  were  not 
within  the  inhibition  of  this  section,  but 
should  be  classed  with  justices  of  the  peace, 
the  latter  being  the  only  judicial  oflBcers  au- 
thorized to  retain  fees.  Curtis  v,  Sacramento, 
13  Cal.  291. 

Section  12.  The  times  and  places  of  holding 
the  terms  of  the  several  courts  of  record  shall  be 
provided  for  by  law.  [Amendment  ratified  Sept. 
3,  1862.] 

[original  section.] 

Section  12.  The  legislature  shall  provide  for 
the  speedy  publication  of  all  statute  laws,  and  of 
such  judicial  decisions  as  it  may  deem  expedient; 
and  aJMaws  and  judicial  decisions  shall  be  free  for 
publication  by  any  person. 

There  is  no  prohibition  against  an  act  of  the 
legislature  by  which  judgments  maybe  entered 
in  vacation,  and  the  Practice  Act  in  several 
instances  contemplates  it.  People  v.  Jones, 
20  Cal.  50. 

Section  13.  No  judicial  officer,  except  justices 
of  the  peace,  recorders  and  commissioners  shall  re- 
ceive to  his  own  use  any  fees  or  perquisites  of  office. 
[Amendment  ratified  September  3,  1862.  ] 

[original  section.] 

Section  13.     Tribunals  for  conciliation  may  be 
established   with  such  powers  and  duties  as  may  be 
prescribed  by  law,  \3u\)  B\3ic\i\>Y\\i\ix\?>.\^  ^\iall  have  no 
power  to  render  )udgTt\eii\»  \,Q\i^  oJ^Xx^-^vX^^^  ^-^"O^^ 
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parties,  except  they  voluntarily  submit  their  mat- 
ters in  difference,  and  agree  to  abide  the  judgement, 
or  assent  thereto  in  the  presence  of  such  tribunal, 
in  such  cases  as  shall  be  prescribed  by  law. 

Section  14.  The  legislature  shall  provide  for 
the  speedy  publication  of  such  opinions  of  the  Su- 
preme Court  as  it  may  deem  expedient;  and  all 
opinions  shall  be  free  for  publication  by  any  per- 
son.    [x\mendment  ratified  September  3,' 1862.] 

[ORIGINAL.  SECTION. 

Section  14.  The  legislature  shall  determine 
the  number  of  justices  of  the  peace  to  be  elected  in 
each  county,  city,  town,  and  incorporated  village 
of  the  state,  and  fix  by  law  their  powers,  duties 
and  responsibilities.  It  shall  also  determine  in  what 
cases  appeals  may  be  made  from  justices*  courts  to 
the  County  Court. 

Section  1 5.  The  j  ustlces  of  the  Supreme  Court, 
district  judges  and  county  judges  shall  severally, 
at  stated  times  during  their  continuance  in  office, 
receive  for  their  services  a  compensation,  which 
shall  not  be  increased  or  diminished  during  the 
term  for  which  they  shall  have  been  elected;  pro- 
vided, that  county  judges  shall  be  paid  out  of  the 
county  treasury  of  their  respective  counties. 
[Amendment  ratified  September  3,  1862.] 

[ORIGINAL  section.] 

Section  15.  The  justices  of  the  Supreme  Court 
and  judges  of  the  district  courts  shall  severally,  at 
stated  times  during  their  continuance  in  office,  re- 
ceive for  their  services  a  compensation  to  be  paid 
out  of  the  treasury. 

The  act  of  1856  [Stats,  p.  183],  organizing 
Fresno  county,  provided,  among  other  things, 
for  the  election  of  a  county  judge  whose  salary 
should  be  fixed   by   the  supervisoTS  ^.V,  ^  ^wkv 
not  ejfceeding    three    thousand    doW^x^    ^^x 
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annum.  The  supervisors,  several  weeks  after 
the  election,  fixed  the  salary  at  twenty- 
five  hundred  dollars  per  annum.  Heldj  this 
was  a  suflScient  fixing  by  law  as  required  by 
section  7,  article  VI,  and  was  not  a  delegation 
of  legislative  duty  to  the  supervisors,  and  that 
mandamus  would  not  lie  to  compel  payment 
of  more  than  the  sum  fixed  by  the  supervisors. 
Hart  V.  Johnson,  17  Cal.  306. 

Judges  of  District  Court  cannot  draw  salary 
in  the  absence  of  appropriation  by  the  legis- 
lature for  that  purpose.  Meyers  v.  English, 
9  Cal.  342. 

Section  16.  The  justices  of  the  Supreme  Court 
and  the  district  judges  and  the  county  judges  shall 
he  ineligible  to  any  other  office  then  a  judicial  office 
during  the  term  for  which  they  shall  have  been 
elected.     [Amendment  ratified  September  3,  1862.] 

[ORIGINAL  SECTION.] 

Section  16.  The  justices  of  the  Supreme  Court 
and  district  judges  shall  be  ineligible  to  any  other 
office  during  the  term  for  which  they  shall  have 
been  elected. 

Section  17.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testi- 
mony and  declare  the  law.  [Amendment  ratified 
Septembers,  1862.] 

[The  original  section  w^as  in  identical  words.  J 

To  instruct  that  "proof  of  the  possession  of 
property  in  the  hands  of  defendant  recently 
after  the  same  property  was  stolen  out  of  the 
meat  shop  of  Vestal,  unless  the  possession  of 
the  same  is  8a\.\rfaci\.o\\\>j  ^^^^wwi'^d  for  by  the 
defendant,  raises  a^xesxim^VK^^^^^xjc^^^s^^x^^^^ 
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defendant,"  was  erroneous.   People  v,  Mitchell, 
55  Cal.  236. 

An  instruction  to  the  effect  that  the  posses- 
sion of  a  key,  unexplained,  ["if  you  believe 
that  he  had  it  in  his  exclusive  possession"] 
raises  a  reasonable  presumption  that  he  had 
it  for  the  purposes  shown  by  the  evidence  that 
it  coula  be  used  for,  Held,  an  instruction  upon 
f  actp,  and  erroneous.  People  v,  Walden,  51 
Cal.  588.  The  court  should  not  instruct  the 
jury  upon  controverted  facts  nor  the  weight 
of  evidence.  McNeal  v.  Barney,  Id,  603.  The 
court  may  determine  and  charge  the  jury 
whether  there  is  any  evidence  with  regard  to 
an  issue  or  tending  to  sustain  a  fact  on  which 
judgment  may  depend.  People  v,  Welch,  49 
Cal.  174.  This  section  is  discussed  and  the 
policy  of  the  prohibition  against  instructing 
upon  facts  questioned.  Instructions  upon  an 
hvpothesis,  if  asked,  should  be  given.  People 
r.* Taylor,  36  Cal.  256. 

The  court  being  authorized  to  state  the  evi- 
dence, can  also  state  that  there  is  no  evidence 
as  to  particular  facts.  King's  Case,  27  Cal. 
514,  approved  in  People  v,  Dick,  34  Cal.  665. 
But  it  is  the  province  of  the  jury,  unaided  by 
the  court,  to  say  whether  a  given  fact  is 
proven  or  not.     Id, 

The  court  instructed  the  jury  that  B  was  to 
be  considered  the  sole  proprietor  of  the   over- 
land mail  line.  Held,  erroneous  as  instructvov^ 
upon  facts,  but  as  no  other   conc\w«vot\.  ^oxiX.^ 
be  arrived  at  from  the  evidence,  Held,  juxlUeT.^ 


544  CONSnnmON  1849 

said  instruction  did  not  prejudice  the  defend- 
ant.    Pico  V.  Stevens,  18  Cal.  377. 

The  court  in  charging  the  jury  has  no  right 
to  employ  the  word,  "victim,"  in  referring  to 
the  person  killed  by  the  defendant.  In  the 
charge  given  the  use  of  said  word  seemed  to 
assume  that  the  deceased  was  wrongfully 
killed,  which  was  the  point  in  issue,  and  was 
calculated  to  injure  the  defendant.  People  r. 
Williams,  17  Cal.  142.  When  an  instruction 
asked  accurately  states  the  law,  it  should  be 
given  in  the  very  words  asked,  especially  in 
criminal  cases.  Id,  As  to  stating  evidence, 
see  People  v.  Ybarra,  Id.  166,  and  instructions 
as  to  evidence  of  justification.  People  v.  Lamb, 
Id.  323.  As  to  fact  of  notice  from  publica- 
tion in  a  newspaper,  Treadwell  v.  Wells,  4 
Cal.  261. 

Section  18.  The  style  of  all  process  shall  be: 
"The  people  of  the  state  of  California,"  and  all 
prosecutions  shall  be  conducted  in  their  name  and 
by  their  authority.  [Amendment  ratified  Sept.  3. 
1862.] 

[ORIGINAL    SECTION.] 

Section  18.  The  style  of  all  process  shall  be: 
'*The  people  of  the  state  of  California."  All  the 
prosecutions  shaU  be  conducted  in  their  name  and 
by  the  authority  of  the  same. 

Section  19.  In  order  that  no  inconvenience 
may  result  to  the  public  service  from  the  taking 
effect  of  the  amendments  proposed  to  said  article 
VI,  by  the  legislature  of  eighteen  hundred  and 
sixty-one,  no  officer  shall  be  superseded  thereby, 
nor  shall  the  orga.iiVLa,\A.oT^  ol  t\Y^  several  courts  be 

changed  thereby,  A]iTi\,W  Vii^  ^^^Naqtb.  "w^^ Q^^i&Sfi&. 

tion  of   the   severaV  omce^ic^  ^^on\^^  \wi  \a.  'sks^ 

amendments. 
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[This  section  was  added  by  amendment  rat- 
ified Sept.  3,  1862.] 

The  several  courts  of  the  state  continued 
and  retained  their  jurisdiction  unimpaired 
until  the  organization  of  the  new  courts.  Gil- 
lis  V,  Barnett,  38  Cal.  393.  Also  In  re  Oliverez, 
21  Cal.  415. 

ARTICLE  VII. 

MILITIA. 

Section  1.  The  legislature  shall  provide  by  law 
for  organizing  and  disciplining  the  militia,  in  such 
manner  as  they  shall  deem  expedient,  not  incom- 
patible with  the  constitution  and  laws  of  the  United 

States. 

Section  2.  Officers  of  the  militia  shall  be  elected 
or  appointed  in  such  manner  as  the  legislature 
shall  from  time  to  time  direct,  and  shall  be  com- 
missioned by  the  governor. 

Section  3.  The  governor  shall  have  power  to 
call  forth  the  militia  to  execute  the  laws  of  the 
state,  to  suppress  insurrections  and  repel  invasions. 

ARTICLE  VIII. 

STATE   INDEBTEDNESS. 

Section  1.     The  legislature    shall    not    in   any 
manner  create  any  debt  or  debts,  liability  or  liabil- 
ities, which  shall,  singly  or  in  the  aggregate,  with 
any  previous  debts  or  liabilities,  exceed  the  sura  of 
three  hundred  thousand  dollars,  except  in  case  of 
war,   to   repel  invasion   or  suppress   insurrection, 
unless  the  same  shall  be  authorized  by  soai^\a.^\o^ 
some  single  object  ov  work,  to  be  dVsUncW^  ^s^^cv- 
^ed  therein,    which   Jaw  shall   pvovid^i   v;\v.^^  ^^^ 
mcana,  exclusive  of  loans,  for  tho  pa^jmexiX.  oV  W^^ 
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lntei*est  of  such  debt  or  liability  as  it  falls  due,  and 
also  to  pay  and  discharge  the  principal  of  such  debt 
or  liability  within  twenty  years  from  the  time  of 
the  contracting  thereof,  and  shall  be  irrepealable 
until  the  principal  and  interest  thereon  shall  be 
paid. and  discharged:  but  no  such  law  shall  take 
efifect  until,  at  a  general  election,  it  shall  have  been 
submitted  to  the  people  and  have  received  a  major- 
ity of  all  the  votes  cast  for  and  against  it  at  such 
election;  and  all  money  raised  by  authority  of  such 
law  shall  be  applied  only  to  the  specific  object 
therein  stated,  or  to  the  payment  of  the  debt 
thereby  created ;  and  such  law  shall  be  published 
in  at  least  one  newspaper  in  each  judicial  district, 
if  one  be  published  therein,  throughout  the  state, 
for  three  months  next  preceding  the  election  at 
which  it  is  submitted  to  the  people. 

The  legislature  alone  can  determine  when 
such  state  of  war  exists  as  will  justify  creat- 
ing a  debt  to  repel  invasion  and  the  courts 
will  not  review  its  actions.  [Citing  Franklin 
V.  Board  of  Examiners,  23  Cal.  175.]  People 
V,  Pacheco,  27  Cal.  177.  There  is  no  limita- 
tion upon  the  amount  of  debt  the  state  may 
contract  in  case  of  war,  to  repel  invasion, 
etc.     Id. 

It  is  not  essential  that  funds  should  be  in 

the  treasury  to  meet  an  appropriation  when  it 

is  made.     To  constitute  a  valid  appropriation 

it  is  only  necessary  to  designate  an   amount, 

and  the  fund  out  of   which    it  shall   be  paid. 

McCauley   r.     Brooks,    16    Cal.    11;  but    see 

authorities  under  section  23,  article  IV,  and 

State  of  California  v.  McCauley,  15   Cal.  429. 

The  act  oiM^a^e^i  ^l^A^^^  \^U.t.^.  p.  128], 

authorizing  t\\e  \>w\\cV\\v^  ^\  \}^^  ^^^\fc  ^%^^x^ 

at  Sacrameiilo  i^  ^^c>\.  vxw^^xx^\xV^X.x^^^V  ^V^ 
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act  provides  that  the  ultimate  cost  shall  not 
exceed  five  hundred  thousand  dollars,  but  it 
makes  an  appropriation  of  only  one  hundred 
thousand  dollars,  and  does  not  authorize  anv 
contract  which  shall  exceed  the  latter  sum. 
Koppikus  V.  State  Capitol  Commissioners,  16 
Cal.  249.  As  to  constitutionality  of  the  act, 
approved  in  Heyneman  v,  Blake,  19  Cal.  596, 
and  as  to  what  constitutes  state  indebtedness, 
approved  in  People  v,  Pacheco,  27  Cal.  208. 
In  the  act  of  April  18,  1856  [Stats,  p.  112],  a 
contract  for  three  hundred  thousand  dollars 
was  authorized  to  be  made,  to  be  paid  in 
bonds  of  the  state,  and  at  the  time  of  its  pas- 
sage the  state  was  indebted  to  the  amount 
limited  by  the  constitutiop.  That  act  was, 
therefore,  unconstitutional.  Nougues  v.  Doug- 
lass, 7  Cal.  65.  As  to  what  constitutes  an 
appropriation  see  also  State  v,  McCauley,  15 
Cal.  492,  and  McCauley  v.  Brooks,  16  Cal.  11. 
This  prohibition  applies  to, the  state  as  a 
political  sovereign — a  corporation — and  does 
not  prevent  the  state  authorizing  municipal 
or  county  indebtedness.  [Subscription  to 
Railroad.]  Pattison  v.  Supervisors  of  Yuba 
County,  13  Cal.  176,  and  see  further  as  to  con- 
stitutionality of  statutes  authorizing  subscrip- 
tions in  aid  of  railroads.  S.  &  V.  R.  R.  Co.  v, 
Stockton  City,  41  Cal.  162;  Napa  Valley  R. 
R.  Co.  V.  Napa  County,  30  Cal.  435. 

An  appropriation  is  necessary  b^iox^  ^\^- 
irict  judges  can  draw  their  Ba\ar\e».    M.^^^^^ 
i^.  EngliBh,  9  Cal  342. 
Claims  against  the  state  contxacVeA  m  fi^^V 
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ance  of  this  article  can  be  legali^d  by  being 
submitted  to  a  vote  of  the  people  in  the  man- 
ner required  by  the  constitution,  but  in  no 
other  way.  Nougues  v.  Douglass,  7  Cal.  65. 
The  liability  of  the  state  on  the  Indian  war 
bonds  provided  for  in  the  act  of  May,  1852 
[Stats,  p.  59],  was  made  dependent  upon 
whether  congress  made  provision  to  meet  the 
expenses  incurred,  and  congress  having  made 
such  provision,  it  is  unnecessary  to  decide  the 
constitutionality  of  the  act  upon  the  question 
of  the  amount  of  indebtedness  contemplated 
by  the  act.     Sawyer  v.  Colgan,  102  Cal.  293. 

ARTICLE   IX. 

'education. 

Section  1.  A  superintendent  of  public  instruc- 
tion shall,  at  the  special  election  for  judicial  officers 
to  be  held  in  the  year  eighteen  hundred  and  sixty- 
three;  and  every  four  years  thereafter,  at  such 
special  elections,  be  elected  by  the  qualified  voters 
of  the  state,  and  shall  enter  upon  the  duties  of  his 
office  on  the  first  day  of  December  next  after  his 
election.     [Amendment  ratified  Sept.  3,  1862.] 

[ORIGINAL  SECTION.] 

Section  1.  The  legislature  shall  provide  for 
the  election,  by  the  people,  of  a  superintendent  of 
public  instruction,  who  shall  hold  his  office  for 
three  years,  and  whose  duties  shall  be  prescribed 
by  law,  and  who  shall  receive  such  compensation  as 
the  legislature  may  direct. 

Section  2.  The  legislature  shall  encourage,  by 
all  suitable  mea\is^  \.\i^  ^^omoNKsycs.  <il^s\*«Uectual, 
scientific,    moraV   ^n^   ^^T\c^i^^^xt^ 'yos^^x^-^^ts^^ 

the  r^nit^i^^^^^  ^o  t^^  ^^^^-  ^^-  ^^^-  --W.^^ 
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schools,  which  may  be  sold  or  disposed  of,  and  the 
five  hundred  thousand  acres  of  land  granted  to  the 
new  states,  under  an  act  of  congress  distributing 
the  proceeds  of  the  public  lands  among  the  several 
states  of  the  union,  approved  A,  D,  one  thousand 
eight  hundred  and  forty-one,  and  all  estates  of  de- 
ceased persons  who  may  have  died  without  leaving 
a  will  or  heir,  and  also  such  per  cent,  as  may  be 
granted  by  congress  on  the  sale  of  lands  in  this 
state,  shall  be  and  remain  a  perpetual  fund,  the 
interest  of  which,  together  with  all  the  rents  of  the 
unsold  lands,  and  such  other  means  as  the  legisla- 
ture may  provide,  shall  be  inviolably  appropriated 
to  the  support  of  common  schools  throughout  the 
SbaLe.  • 

The  act  of  April  2,  1863  [Stats,  p.  145], 
authorizing  Placer  county  to  subscribe  for 
stock  of  the  C.  P.  R.  R.  Co.  is  unconstitutional 
in  so  far  as  it  attempts  to  divert  moneys  from 
the  school  fund  by  requiring  that  all  the  taxes 
to  be  paid  by  said  railroad  in  said  county 
shall  be  paid  into  the  "railroad  fund"  created 
by  the  act.  The  proportion  of  school  money 
provided  by  general  legislation  to  be  derived 
from  the  general  revenue  of  the  county  cannot 
be  so  diverted.     Crosby  v,  Lyons,  37  Cal.  242. 

Section  3.  The  legislature  shall  provide  for  a 
system  of  common  schools,  by  which  a  school  shall 
be  kept  up  and  supported  in  each  district  at  least 
three  months  in  every  year;  and  any  school  dis- 
trict neglecting  to  keep  up  and  support  such  a 
school  may  be  deprived  of  its  proportion  of  the  in- 
terest of  the  public  fund  during  such  neglect. 

Section  4.     The  legislature  shalH«hk.^  T£v^^*&\yc<^^ 
for  the  protection,  improvement,  o\r  o\»\ie>^  ^\ar^^«^- 
tlon  of  such  lands  as  have  been  or  ma.y\i«t!fe^V<«^'^ci«i 
reserved  or  granted   by  the  United  »^.«A»^^^  ^"^  ^'^'^ 
person  or  persons,  to  this  state,  for  t\ie  Aiae^'^  ^  ^^ 
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versity;  and  the  funds  accruing  from  the  rents  or 
sale  of  such  lands,  or  from  any  other  source,  for  the 
purpose  aforesaid,  shall  be  and  remain  a  permanent 
fund,  the  interest  of  which  shall  be  applied  to  the 
support  of  said  university,  with  such  branches  as 
the  public  convenience  may  demand  for  the  promo- 
tion of  literature,  the  arts  and  sciences,  as  may  be 
authorized  by  the  terms  of  such  grant.  And  it 
shall  be  the  duty  of  the  legislature,  as  soon  as  may 
be,  to  provide  effectual  means  for  the  improvement 
and  permanent  security  of  the  funds  of  said  uni- 
versity. 

ARTICLE    X. 

AMENDMENT  OF   THE  CONSTITUTION. 

Section  1.  Any  amendment  or  amendments  to 
this  constitution  may  be  proposed  in  the  senate  or 
assembly;  and  if  the  same  shall  be  agreed  to  by  a 
majority  of  the  members  elected  to  each  of  the  two 
houses,  such  proposed  amendment  or  amendments 
shall  be  entered  on  their  journals,  with  the  yeas 
and  nays  taken  thereon,  and  referred  to  the  legis- 
lature then  next  to  be  chosen,  and  shall  be  pub- 
lished for  three  months  next  preceding  the  time  of 
making  such  choice.  And  if,  in  the  legislature 
next  chosen  as  aforesaid,  such  proposed  amendment 
or  amendments  shall  be  agreed  to  by  a  majority  of 
all  the  members  elected  to  each  house,  then  it  shall 
be  the  duty  of  the  legislature  to  submit  such  pro- 
posed amendment  or  amendments  to  the  people  ifl 
such  manner  and  at  such  time  as  the  legislature 
shall  prescribe;  and  if  the  people  shall  approve  and 
ratify  such  amendment  or  amendments  by  a  major- 
ity of  the  electors  qualified  to  vote  for  membera  of 
the  legislature  voting  thereon,  such  amendment  or 
amendments  shall  become  part  of  the  constitution. 
Section  2.  And  if  at  any  time  two-thirds  of  the 
senate  and  assembly  si\ia.\VX\i\.iik.lt  necessary  to  revise 
an d  chan  ge  this  entAre^  co\i«>\.\WO\wi.xN^^^^  ^"^K^rc^fliom- 
mend  to  the  electors  a.t  t\^^  ^^^^^^  ^\^^^W v^^jisk^. 
l>ers  of  the  legislature  to  ^ote^^x  ox^^^Vt.^x.^^;^- 
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vention;  and  if  it  shall  appear  that  a  majority  of  the 
electors  voting  at  such  election  have  voted  in  favor 
of  calling  a  convention,  the  legislature  shall,  at  its 
next  session,  provide  by  law  for  calling  a  conven- 
tion, to  be  holden  within  six  months  after  the  pas- 
sage of  such  law;  and  such  convention  shall  consist 
of  a  number  of  members  not  less  than  that  of  both 
branches  of  the  legislature.  The  constitution  that 
may  have  been  agreed  upon  and  adopted  by  such 
convention  shall  be  submitted  to  the  people,  at  a 
special  election  to  be  provided  for  by  law,  for  their 
ratification  or  rejection.  Each  voter  shall  express 
his  opinion  by  depositing  in  the  ballot  box  a  ticket, 
whereon  shall  be  written  or  printed  the  words  "  For  • 
the  New  Coistitution"  or  * 'Against  the  New  Con- 
stitution." The  returns  of  such  election  shall,  in 
such  manner  as  the  convention  shall  direct,  be  cer- 
tified to  the  executive  of  the  state,  who  shall  call  to 
his  assistance  the  controller,  treasurer,  and  secre- 
tary of  state,  and  compare  the  votes  so  certified  to 
him.  If  by  such  examination,  it  be  ascertained 
that  a  majority  of  the  whole  number  of  votes  cast 
at  such  election  be  in  favor  of  such  new  constitu- 
tion, the  executive  of  this  state  shall,  by  his  pro- 
clamation, declare  such  new  constitution  to  be  the 
constitution  of  the  state  of  California.  [Amend- 
ment ratified  November  4,  1856.] 

[ORIGINAL    SECTION.] 

Section  2.  And  if,  at  any  time,  two-thirds  of 
the  senate  and  assembly  shall  think  it  necessary  to 
revise  or  change  this  entire  constitution,  they  shall 
recommend  to  the  electors,  at  the  next  election  for 
members  of  the  legislature,  to  vote  for  or  against 
the  convention;  and  if  it  shall  appear  that  a  major- 
ity of  the  electors  voting  at  such  election  have 
voted  in  favor  of  calling  a  convention,  the  legisla- 
ture shall,  at  its  next  session,  provide  by  law  for 
calling  a  convention,  to  be  holden  within  six 
months  after  the  passage  of  such  law,  «ixA.^ws?cs. 
QonveDtion  shall  consist  of  a  number  ol  TSiS\xi\i«^^'^ 

not  J038  than  that  o(  both  bvcvue\xea  o\  \,\xQ\e>?N^^- 

tiiro. 


S52  COXSTirnnON  1849. 

ARTICLE  XI. 

MISCELLAI^EOUS   PROVISIONS. 

Section  1.  The  first  session  of  the  legislature 
shall  be  held  at  the  Pueblo  de  San  Jose,  which 
place  shall  be  the  permanent  seat  of  government 
until  removed  by  law;  provided,  however,  that  two- 
thirds  of  all  the  members  elected  to  each  house  of 
the  legislature  shall  concur  in  the  passage  of  such 
law. 

After  the  first  session  of  the  legislature  the 
seat  of  the  state  government  should  be  located 
at  such  place  as  the  legislature,  by  two-thirds 
vote,  might  direct.  The  removal  to  Vallejo 
was  not  unconstitutional,  and  there  was  noth- 
ing in  the  fact  that  such  removal  was  induced 
by  certain  offers  of  Mr.  Vallejo;  nor  in  the 
fact  that  he  did  not  fulfill  his  promises,  to 
render  the  removal  invalid.  People  v.  Bigler, 
5  Cal.  24. 

Section  2.  Any  citizen  of  this  state  who  shall, 
after  the  adoption  of  this  constitution,  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge 
to  fight  a  duel  with  deadly  weapons,  either  within 
this  state  or  out  of  it,  or  who  shaU  act  as  second  or 
knowingly  aid  ov  assist  in  any  manner  those  thus 
offending,  shall  not  be  allowed  to  hold  any  office  of 
profit  or  to  enjoy  the  right  of  suffrage  under  this 
constitution. 

Section  3.  Members  of  the  legislature  and  all 
officers,  executive  and  judicial,  except  such  inferior 
officers  as  may  be  by  law  exempted,  shall,  before 
they  enter  on  the  duties  of  their  respective  offices, 
take  and  subsc^ribo  the  following  oath  or  affirma- 
tion; 

^  *I  do  solemnly  8VJea.Y  (^oy  ^^^xa.,  -»&  W^^  ^-^kSfe  ^s^-^^ 
be)  that   I   will  su^VoyX,  V\vc>   Q.CNXv-sNkWNKft^  ^\  SJ^v, 
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United  States  and  the  constitution  of  the  state  of 
California,  and  that  I  will  faithfully  discharge  the 

duties  of  the  oflBce  of  ,  according"  to  the 

best  of  my  ability. ' ' 

And  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  or  public 
trust. 

The  ''test  oath"  required  to  be  taken  by 
attorneys  at  law,  by  the  act  of  April  25,  1863 
[Stats,  p.  566],  is  not  materially  different 
from  the  constitutional  oath  in  substance.  It 
requires  the  affiant  to  state  that  he  has  not, 
since  the  passage  of  the  act,  and  will  not  aid, 
countenance  or  assist,  etc.,  those  now  engaged 
in  rebellion,  but  it  goes  beyond  the  strict  let- 
ter of  the  constitutional  oath  with  reference  to 
his  past  conduct,  and  this  has  raised  some 
doubt  in  the  minds  of  the  court  as  to  its  con- 
stitutionality, but  the  court  will  not  declare 
it  unconstitutional  upon  a  mere  doubt.  Cohen 
r.  Wright,  22  Cal.  294. 

Section  4.  The  legislature  shall  establish  a 
system  of  county  and  town  governments,  which 
shall  be  as  nearly  uniform  as  practicable  through- 
out the  state. 

By  an  act  of  April  9,  1862  [Stats,  p.  151], 
the  legislature  appointed  a  commission  to  cut 
a  canal  above  the  mouth  of  the  American 
river,  for  the  protection  of  the  city  of  Sacra- 
mento. Thereafter,  in  1867,  by  reason  of  high 
water  and  by  reason  of  said  canal,  the  lands 
of  John  Hoagland  were  seriously  washed  and 
damaged.  By  act  of  March  11, 1876  ^§i\.«A.'e». 
p.  214],  the  said  John  Hoagland  Nvas  aw\\vox- 
f^ed  to  sue  the  city  to  recover  for  'tis  d^uTa^^e^^^ 
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Heldy  the  legislature  had  no  power  to  create  a 
claim  against  those  who  are  to  be  taxed  with 
its  payment.  The  city  in  no  manner  author- 
ized or  participated  in  causing  the  damage. 
Hoagland  r.  Sacramento,  52  Cal.  142. 

In  construing  the  act  of  March  18,  1874 
[Stats,  p.  436] ,  authorizing  the  counties  of 
Santa  Barbara  and  San  Luis  Obispo  to  issue 
bonds  for  the  improvement  of  roads,  Held^ 
section  4,  article  XI,  is  not  mandatory  in  the 
sense  that  special  acts  of  this  kind  cannot  be 
passed.  "The  practice  of  the  legislature  in 
passing  special  laws  in  respect  to  special  mat- 
ters relating  to  the  county  governments,  which 
were  provided  for  by  general  laws,  has  so  long 
been  acquiesced  in  by  all  departments  of  the 
state  government,  and  their  validity  has  so 
frequently  been  implicitly  upheld  by  the 
courts,  that  it  is  not  now  open  to  question. 
People  V.  Board  of  Supervisors,  50  Cal.  561. 

The  authority  to  determine  what  degree  of 
uniformity  shall  exist  is  left  to  the  legislature. 
People  r.  Lake  Co.,  33  Cal.  487. 

The  towns  here  referred  to  are  such  in  gen- 
eral features  as  were  known  in  other  slates 
when  the  constitution  was  adopted.  PJx  parte 
Wall,  48  Cal.  279.  The  local  option  law  of 
1874  [Stats,  p.  484]  was  unconstitutional  as  a 
delegation  of  legislative  power  to  the  electors 
of  towns  and  cities,  and  was  not  a  statute 
authorizing  the  legislative  bodies  of  the 
mnnicipaVit\es  to  p^^"&  ^  \\^-\^^  or  ordinance 
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Section  5.  The  legislature  shall  have  power  to 
provide  for  the  election  of  a  board  of  supervisors  in 
each  county,  and  these  supervisors  shall  jointly 
and  individually  perform  such  duties  as  may  be 
prescribed  by  law. 

The  constitution  having  declared  supervis- 
ors elective,  the  office  cannot  be  filled  in  any 
other  mode.  This  has  also  been  held  with 
reference  to  assessors  and  collectors.  An  act, 
however,  which  causes  an  extension  of  a  term 
of  office  is  not  necessarily  unconstitutional 
unless  it  violates  section  7,  article  XI,  by  ex- 
ceeding four  years.  Christy  r.  Supervisors  of 
Sacramento  Co.,  39  Cal.  3. 

Section  6.  All  officers  whose  election  or  ap- 
pointment is  not  provided  for  by  this  constitution, 
and  all  officers  whose  offices  may  hereafter  be 
created  by  law,  shall  bo  elected  by  the  people,  or 
appointed,  as  the  legislature  may  direct. 

Section  7.  When  the  duration  of  any  office  is 
not  provided  for  by  this  constitution,  it  may  be 
declared  by  law;  and  if  not  so  declared,  such  office 
shall  be  held  during-  the  pleasure  of  the  authority 
making"  the  appointment;  nor  shall  the  duration  of 
any  office  not  fixed  by  this  constitution  ever  exceed 
four  years. 

The  section  is  not  intended  to  forbid  a  hold- 
ing over  until  a  successor  is  elected  or  ap- 
pointed, but  merely  to  limit  the  incumbent's 
term  by  election  or  appointment.  People  r. 
Stratton,  28  Cal.  388;  People  r.  Tilton,  37  Cal. 
614. 

It  does  not  declare  that  an  o^ce  e\v^W.  tvo\» 
continue  more  than    four  years,   \)V)i\*  «\rft.^^ 
thai  no  person  shall  be  elected  ox    a^^omV^^ 
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for  a  longer   term  than  four  years.     People  r. 
Stratton,  28  Cal.  382. 

The  commissioners  appointed  to  manage 
the  Yosemite  valley  and  Mariposa  Big  Tree 
grove  were  "officers"  and  their  term  of  oflBce 
expired  four  years  after  their  appointmeDt. 
People  V.  Ashburner,  55  Cal.  617. 

The  commissioners  of  the  funded  debt  of 
San  Francisco  are  not  oflScers  and  their  terms 
are  not  limited  to  four  years.  People  r. 
Middleton,  28  Cal.  603. 

When  the  term  of  an  office  is  not  fixed  by 
law  the  tenure  is  at  the  pleasure  of  the  ap- 
pointing power,  and  this  cannot  be  taken 
away  by  the  legislature  except  by  limiting 
the  term.     People  v.  Hill,  7  Cal.  98. 

The  legislature  may  alter  or  abridge  the 
term  of  an  office  that  has  been  created  by  the 
legislature.     People  v.  Haskell,  5  Cal.  357. 

Section  8.  The  fiscal  year  shall  commence  on 
the  first  day  of  July. 

An  act  of  the  legislature  to  legalize  assess- 
ment for  taxes  for  the  fiscal  year  beginning 
March  1,  is  not  void  because  the  constitution 
makes  the  fiscal  year  commence  July  1.  The 
word  "fiscal"  may  be  treated  as  surplusage. 
People  v.  Todd,  23  Cal.  181. 

Section  9.    Each  county,  town,  city  and  incor- 
porated village  a\ia.ll  make  provision  for  the  sup- 
port of  its  own  ot£ieer«»,  ^\3L\>\e«X  \»ci  %>a.OcLT^«tkrlction9 
and  regulations  as  \A\e\^iia\^NivxT^^^'^  ^-twwse^wi.. 
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Section  10.  The  credit  of  the  state  shall  not  in 
any  manner  be  given  or  loaned  to  or  in  aid  of  any 
individual,  association  or  corporation;  nor  shall 
the  state,  directly  or  indirectly,  become  a  stock- 
holder in  any  association  or  corporation. 

• 

This  section  does  not,  nor  does  any  provi- 
sion of  the  constitution,  prevent  the  state 
from  appropriating  its  funds  in  time  of  war, 
to  aid  a  corporation  in  the  construction  of  a 
railroad  to  be  used  by  the  state  for  military 
purposes.  So  held  with  reference  to  the  act 
of  April  4,  1864  [Stats,  p.  344],  to  issue  bonds 
in  aid  of  the  Central  Pacific  railroad.  People 
V.  Pacheco,  27  Cal.  177. 

Section  11.  Suits  may  be  brought  against  the 
state  in  such  manner  and  in  such  courts  as  shall  be 
directed  by  law. 

Section  12.  No  contract  of  marriage,  if  other- 
wise duly  made,  shall  be  invalidated  for  want  of 
conformity  to  the  requirements  of  any  religious 
sect. 

Section  13.  Taxation  shall  be  equal  and  uni- 
form throughout  the  state.  All  property  in  the 
state  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law,  but  assessors  and 
collectors  of  town,  county  and  state  taxes  shall  be 
elected  by  the  qualified  electors  of  the  district, 
county,  or  town  in  which  the  property  taxed  for 
state,  county,  or  town  purposes  is  situated. 

To  render  taxation  uniform,  it  is  essential 
that  each  taxing  district  should  confine  itself 
to  the  objects    of  taxation    withiu  it.^  ^^t^. 
limits;  hut  tbia  with  the  undei8laiid\xi^  >i>ci»X» 
ijbe  aitiis  of  personal   property   m^i^  \^  ^^ 
domicile  of  the  ownex.     The  act  oi  ^axctL  \6^ 
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1874  [Stats,  p.  376],  to  assess  migratory  stock 
and  lor  distribution  of  taxes  derived  there- 
from was  unconstitutional.  People  v.  Town- 
send,  56  Oal.  633. 

Property  of  a  municipality  is  not  taxablt 
for  municipal  purposes.  Low  v.  Lewis,  46 
Cal.  560.     People  t?.  Doe,  G.,  36  Cal.  220. 

A  solvent  debt  secured  by  mortgage  is 
property  and  cannot  be  exempted  from  taxa- 
tion. [Approving  People  v.  McCreery,  34  Cal. 
433;  People  v,  Gerke,  35  Id.  677;  People  r. 
Black  Diamond  C.  M.  Co.,  37  Id.  54;  People 
r.  Whartenby,  38  Id.  461.]  The  first  section 
of  the  acts  of  April  1  and  April  4, 1870  [Stats, 
pp.  584,  710],  exempting  such  debtp,  is  con- 
trary to  the  general  law  respecting  the  assess- 
ment of  solvent  debts  in  attempting  to  exempt 
a  single  class  of  such  debts,  and  violates  the 
constitution  which  requires  taxation  to  be 
uniform.  People  v.  Eddy,  43  Cal.  331.  It 
was  held  in  Koch  v.  Briggs,  14  Cal.  267, 
that  to  tax  such  debts  was  double  taxation. 
In  order  to  cover  this  subject  thoroughly 
see  Emery  v.  S.  F.  Gas  Co.,  28  Cal.  346  and 
cases  there  cited,  and  People  v.  Coleman,  4 
Gal.  46.  The  latter  case  and  also  High  c. 
Shoemacher,    are    practically    overruled     in 

.  People  V.  McCreery,  34  Cal.  458,  so  far  as  they 
hold   that   any   property    may  be  exempted 

.  from  taxation. 

The  act  ol  liwciYi  \^,  IWS  CSiats.  p.  338], 

to  legalize   cerlam  «.«^^««»TDiKcv\»  \\jl  ^?i»x!k  "^twl- 

purport    to  be ^   ^exveT^\  \^^ .  ^^^  ^^  ^ 
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therefore  required  to  have  a  uniform  opera- 
tion. It  simply  attempts  to  deal  with  the 
collection  of  taxes  levied  and  delinquent 
within  a  particular  municipality.  [People  v. 
C.  P.  R.  R.  Co.,  43  Cal.  433.]  S.  P.  v.  S.  V. 
W.  W.  Co.,  54  Cal.  571.  Capital  stock  of  a 
corporation,  if  possessing  any  value,  is  taxa- 
ble property.    Id, 

Under  the  acts  of  April  4,1870  [Stats,  p. 
693]  and  February  12,  1872  [Stats,  p.  83],  for 
the  purpose  of  constructing  a  bridge  over  San 
Antonio  creek,  and  a  road  leading  thereto, 
creating  a  district  upon  which  taxes  should 
be  assessed  for  said  purposes,  and  authorizing 
the  county  assessor  to  assess  said  taxes.  Held, 
the  assessment  was  unconstitutional,  the  as- 
sessor not  being  one  elected  by  the  people  of 
the  district  or  districts  in  which  the  taxes 
were  assessed.  The  assessment  was  a  tax. 
[People  V,  Whyler,  41  Cal.  351.]  Smith  r. 
Farrelly,  52  Cal.  77. 

The  value  of  property  is  not  required  to  be 
ascertained  before  being  assessed,  nor  after 
the  passage  of  the  act  fixing  the  rate.  The 
legislature  may  levy  the  tax  either  before  or 
after  the  ascertainment  of  value.  People  v. 
Latham,  52  Cal.  598. 

The  constitution  is  not  a  grant  but  a  limi- 
tation of  power,  and  when  any  one  challenges 
a  legislative  enactment  as  unconstitutional, 
it  is  incumbent  upon  them  to  designate  thft 
particular  proviBion  claimed  to  be  \\c\«A«^. 
ne  legislature  has  power  to  compel  \oe«\  \xi\- 
?rovement8,  such  as  abating  nmeauviW,  ^x«Jv^' 
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age,  irrigation,  levees,  etc.,  and  provide  for 
asseastiients  to  pay  for  the  same;  designate 
the  mode  of  assessment  and  the  officers  to 
make  the  assessment.  And  those  clauses  of 
the  constitution  which  provide  that  taxation 
shall  be  equal  and  uniform,  the  mode  of  as- 
sessment, by  whom  assessments  shall  be 
made,  and  that  all  property  shall  be  taxed, 
have  no  application  to  asi^essments  for  local 
improvements.  Hagar  v.  Sup.  Yolo  Co.,  47 
Cal.  223. 

The  legislature  cannot  authorize  the  board 
of  supervisors  to  remit  a  tax  or  part  of  a  tax 
within  a  specified  district,  even  if  the  tax  is 
for  a  local  purpose  and  is  to  be  expended 
within  the  district.  All  property  must  be 
taxed,  and  taxation  must  be  equal  and  uni- 
form. Wilson  V.  Supervisors  of  Sutter  Co., 
47  Cal.  91. 

The  property  of  the  United  States,  of  this 
state,  and  of  municipal  corporations  is   ex- 
empt  from    taxation    for    revenue    purposes. 
Doyle  V,  Austin,  47  Cal.  354,  citing   People  v. 
Lynch,  51  Cal.  34;  Bradv  v.  King,  53  Id.  44, 
and  Taylor  v.  Palmer,  31  Id.  252.     Held,  the 
act  of  March  6,  1876  [Stats,  p.  140],  providing 
that  the  trustees  of  Swamp  Land  Reclamation 
District   No.    118   should   make  up  a  sworn 
statement  of  the  cost  of  the  reclamation  work, 
based  upon  the  books  and  vouchers  thereof, 
and   that  the  amount  so  reported   should  be 
assessed  upotv  \Xi^  \«.xvdL^^^^%  ^t  best  an  al- 
tempt  by  the  \e^\^\aVv\^^  Vc^X^n^  ^w^^srss^is^^vs^^^ 
/or  a  local  imptoveviv^^VH^WXv^vxX.^^V^^^vx^'^N^ 
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the  character  or  nature  of  the  charges  in  the 
books,  and  irrespective  of  whether  the  law  had 
been  complied  with,  and  that  the  constitution 
admitted  of  no  such  legislation.  People  v. 
Houston,  54  Cal  536. 

That  the  legislature  cannot  levy  tax  or 
assessment  in  municipalities  see  the  later  case 
of  Schumacker  v,  Toberman,  56  Cal.  511. 

A  superintendent  of  irrigation  who  collects 
water  rates  in,  and  whose  duties  only  relate 
to,  such  particular  localities  as  may  become 
organized  as  irrigation  districts,  although  re- 
ferred to  as  a  county  officer,  is  not  such,  and 
an  act  of  the  legislature  directing  him  to  be 
compensated  from  the  county  treasury  is  un- 
constitutional. Knox  V,  Los  Angeles  County, 
58  Cal.  59. 

Section  3696  of  the  Political  Code,  as  it  then 
stood,  was  declared  unconstitutional  in  so  far 
as  it  authorized  the  state  board,  in  determin- 
ing the  rate  of  state  tax,  to  make  allowance 
for  delinquency  in  the  collection  of  taxes  in 
Houghton  V,  Austin,  47  Cal.  646,  but  the  con- 
stitutionality of  the  entire  section  was  not 
decided.  The  logical  result  of  that  decision  is 
that  the  entire  section  is  unconstitutional, 
since  the  power  to  fix  the  rate  is  to  be  exer- 
cised only  upon  the  condition  of  making  the 
allowance  for  deficiency,  and  the  condition 
having  failed  on  constitutional  grounds,  the 
power  to  determine  the  rate  fell  with  it. 
Wills  V.  Austin,  53  Cal.  152;  Harper  \^.B.q.^%.^ 
Id.  233. 

Tjbat    the   act  creating   a   Blatfe  \>o^xA  ^^ 


903  OONSTrrUTION  18<9. 

equalization  is  not  unconstitutional  see  Sav- 
ings  and  Loan  Society  v.  Austin,  46  Cal. 
416. 

In  construing  the  act  of  March  4,  1864 
[Stats,  p.  140],  in  relation  to  improvement 
and  protection  of  wharves,  docks  and  water 
front  of  San  Francisco  it  is  held  that  it  was 
not  the  inteation  of  the  legislature  to  exempt 
from  toll  any  part  of  the  commerce  passing 
over  the  same,  and  that  leases  of  docks  and 
wharves  to  private  corporations  or  companies 
by  which  the  latter  were  given  certain  privi- 
leges and  control  did  not  exempt  from  toll 
the  merchandise  transported  by  them.  The 
toll  required  to  be  collected  for  the  purpose  of 
keeping  in  repair  and  building  docks  and 
wharve:>  is  a  tax,  and  the  legislature  had  no 
power  to  exempt  therefrom  commerce  handled 
by  its  lessees — it  must  tax  all  or  none.  [Ap- 
proving French  r.  Teschemacher,  24  Cal. 
544.]  People  r.  S.  F.  &  A.  R.  R.  Co.,  85  Cal. 
606. 

The  only  restriction  upon  the  legislature  in 
the  matter  of  taxation  is  that  it  must  be  equal 
and  uniform.  The  legislature  can  impose  a 
general  tax  upon  all  the  property  in  the 
state,  or  a  local  tax  upon  property  of  particu- 
lar subdivisions,  as  counties,  cities  or  towns. 
And,  except  as  specially  restricted,  its  power 
of  appropriation  of  the  money  raised  is  co- 
extensive with  its  power  of  taxation.  [Sus- 
taining People  ».  Amador  County,  26  Cal.  641; 
JVapa  Vallev  U.  ^.Co.  •^.'^^v^^^xycvl^.aoCal. 
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Bee  People  17.  Pacheco,  27  CaL  177|.and  cases, 
there  cited. 

Growing  crops  are  personal  property  and 
cannot  be  exempted  from  taxation.  People  t;. 
Gerke,  35  Cal.  677.  As  to  the  power  of  the 
legislature  in  passing  curative  acts  for  the 
purpose  of  validating  assessments  see  People 
V.  McCreery,  34  Cal.  437. 

Under  the  act  of  1864  [Stats,  p.  347],  for 
the  widening  of  Kearney  street  in  San  Ftan^ 
CISCO  the  supervisorp  were  authorized  to  assess 
the  expenses  upon  the  owners  of  houses  and 
lands  and  railroad  corporations  and  compa- 
nies that  might  be  benefited  thereby,  and  to 
determine  what  portions  of  the  city  and  what 
railroads  would  be  benefited.  Held^  the  act 
did  not  require  a  different  rule  for  apportion- 
ment of  expense  on  railroads  from  that  ap- 
plied to  other  property  and  was  not  on  that 
ground  unconstitutional.  Appeal  of  N.  B.  & 
M.  R.  R.  Co.,  32  Cal.  501;  see  also  Appeal  of 
Piper,  Id.  530. 

The  property  of  the  C.  P.  R.  R.  Co.  within 
this  state  is  subject  to  taxation,  and  the  state 
revenue  law  is  not  unconstitutional  because 
there  is  a  want  of  uniformity  between  the  par- 
ticular laws  prevailing  in  the  several  counties, 
with  regard  to  the  enforcement  of  delinquent 
taxes.  The  constitution  authorizes  the  legis- 
lature to  pass  a  law  directing  the  district  at- 
torney to  bring  an  action  in  the  name  of  the 
people  to  recover  delinquent  taxes,  aud  ^m^Vv 
law  dop3  uQt  iat^rfeve  with  tl^e  coiiftWXwWciXi^ 
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duties  of  the  tax  collectors.    People  v.  C.  P. 
R.  R.  Co.,  43  Cal.  398. 

A  charge  levied  upon  all  the  land  of  a  dis- 
trict to  be  used  in  constructing  levees  to  pro- 
tect the  district  from  overflow,  is  a  tax,  and 
not  an  assessment.  The  fact  that  such  levees 
may  injure  instead  of  benefit  some  land,  does 
not  render  the  tax  unequal  or  void  for  want  of 
uniformity.  If  such  statute,  however,  ex- 
empts personal  property  from  the  tax,  it  is 
unconstitutional,  because  not  levied  on  all 
the  property  in  the  district.  People  v,  Why- 
ler,  41  Cal.  351. 

Bonds  of  the  United  States  are  not  subject 
to  taxation,  but  bonds  of  the  state  of  Califor- 
nia are  private  property,  and  shall  be  taxed. 
People  V.  Home  Ins.  Co.,  29  Cal.  534. 

The  words  **taxation"  and  ^'assessment"  do 
not  have  the  same  signification.  Taxation 
represents  a  power  which  the  legislature  takes 
from  the  law  of  its  creation  to  impose  taxes 
for  the  support  of  the  government,  and  assess- 
ment is  employed  to  represent  local  burdens 
imposed  by  municipal  corporations  for  street 
improvements.  The  latter  cannot  be  exer- 
cised as  an  independent  or  principal  power 
like  that  of  taxation,  but  only  as  an  incident 
to  the  power  organizing  municipalities.  The 
owner  cannot  be  made  liable  by  means  of  as- 
sessment for  more  than  the  value  of  his  land. 
Personal  liability  cannot  be  created  through 
an  assessment.  Taylor  v.  Palmer,  31  Cal.  241. 
With  reference  \.o  \\i\^  xioXfe^  ^ft^  Williams  v, 
Corcoran,  46  Ca\,  bbV,  ^^^^^  ^\^,^.^>5k. 
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R.  R.  Co.,  32  Id.  528;  Matter  of  Market  Street, 
49  Id.  549;  Beaudry  v.  Valdez,  32  Id.  279; 
Gaffney  v.  Gough,  36  Id,  105;  Coniff  v.  Hast- 
ings, Id.  292-3;  Himmelman  v.  Steiner,38  Id. 
179.  ^nd  see  also  Taylor  v.  Donner,  31  Cal. 
481,  and  Chambers  v.  Satterlee,  40  Id.  514. 

Where  the  sheriff  is  by  law  also  made  tax 
collector,  he  is  elected  to  two  distinct  offices. 
As  the  tax  collector  is  not  authorized  to  ap- 
i:oint  an  under  tax  collector,  the  under  sheriff 
cannot  perform  the  duties  of  tax  collector. 
Lathrop  v.  Brittain,  30  Cal.  680. 

While  the  legislature  cannot  by  law  trans- 
fer the  duties  of  tax  collector  from  a  person 
elected  to  that  office  to  one  who  was  not,  it 
may  provide  for  the  election  of  a  tax  collector 
who  shall  go  into  office  before  the  term  of  the 
former  tax  collector  expires.  Mills  v.  Sar- 
geant,  36  Cal.  379. 

An  act  making  the  treasurer  ex  officio  tax 
collector  instead  of  the  sheriff,  is  unconstitu- 
tional in  so  far  as  it  attempts  to  transfer  the 
office  prior  to  an  election  of  treasurer.  People 
v.  Kelsey,  34  Cal.  470. 

The  offices  of  sheriff  and  tax  collector  are 
made  distinct  by  the  constitution,  but  they 
may  be  united  in  the  same  person.  [Merrill 
V.  Gorham,  6  Cal.  41 ;  People  v.  Edwards,  9  Id. 
292.]  The  sheriff  being  made  ex  officio  col- 
lector of  foreign  miners'  license,  may  be  de- 
prived of  that  office  before  expiration  of  his 
term.  The  constitution  has  fixed  no  period 
of  tenure  to  office  of  tax  collector.  So  i^Jt  ^^ 
it  exists  In  the  sberifi,  it  is  created  by  \Ja^  \^%- 
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islature,  and  the  legislature  may  take  it  away 
or  otherwise  control  it.  [People  v.  Haskell,  5 
Cal.  367.]  A  legislative  act  authorizing  su- 
pervisors to  appoint  collector  of  foreign 
miners'  license,  is  not  unconstitutional.  Al- 
though assessors  and  tax  collectors  are  consti- 
tutional oflBcers,  it  does  not  follow  that  all 
revenue  shall  pass  through  their  hands.  The 
legislature  may  require  taxes  to  be  paid  di- 
rect into  the  treasury.  Taxes  of  the  charac- 
ter of  foreign  miners'  license  are  not  necessa- 
rily involved  in  the  duties  of  the  tax  collector. 
People  V,  Squires,  14  Cal.  13,  cited  with  ap- 
proval in  Miner  v,  Solano  County,  26  Cal.  118; 
Cohen  i\  Wright,  22  Id.  320;  People  v.  Ban- 
vard,  27  Id.  475. 

The  aim  had  in  view  in  declaring  that  tax- 
ation shall  be  equal  and  uniform,  and  that  as- 
sessors shall  be  elected  in  the  several  districts 
to  be  assessed,  does  not  involve  the  mere  local 
proceedings  of  municipalities.  A  street  as- 
sessment in  San  Francisco,  under  the  consoli- 
dation act,  though  an  exercise  of  the  taxing 
power,  is  not  in  itself  that  taxation  here  re- 
quired to  be  laid  upon  property  in  propor- 
tion to  value.  This  distinction  has  become 
settled  in  this  state.  Chambers  v.  Satterlee, 
40  Cal.  514. 

Assessors  are  limited  to  the  districts  for 
for  which  thev  are  elected,  and  cannot  assess 
property  elsewhere.  People  r.  Placerville  & 
S.  V.  11.  K.  Co.,  n4  Cal.  65f>;  People  r.  Hast- 
ings, 29  Cal.  4r)0. 

State  taxes  aie  xvo\,  vi^\i\."6^  ^VOc:\\i.S>w^>cMWiija,. 


MISCELLANEOUS  PROVISIONS.    Art.  XI,  Sec.  1.^  567 

ing  of  the  act  of  congress  making  greenbacks 
legal  tender  for  all  debts.  Perry  v,  Washburn, 
20  Cal.  318. 

A  tax  is  a  debt  in  the  nature  of  a  personal 
debt  due  from  the  property  owner,  and  not  a 
charge  alone  upon  property,  created  by  or  de- 
pending upon  the  regularity  of  the  proceed- 
ings given  by  statute,  and  informal  assess- 
ments may  be  corrected  by  act  of  the  legisla- 
ture. People  V.  Seymour,  16  Cal.  333.  Cited 
and  explained  in  Perry  v,  Washburn,  20  Cal. 
851;  approved  in  Guy  v,  Washburn,  23  Id, 
116;  City  of  Oakland  v,  Whipple,  39  Id,  115. 

The  general  power  of  the  legislature  to  tax, 
is  not  restricted  as  to  mode,  nor  is  there  any 
limitation  of  time  under  the  constitution; 
unless  restrained  by  the  constitution,  the  leg- 
islature possesses  plenary  power  over  the  sub- 
ect  of  taxation.  The  act  of  April  3,  1860 
Stats,  p.  139],  to  enforce  collection  of  taxes 
:oT  the  years  1858,  1859,  is  constitutional. 
People  V.  Seymour,  supra,  cited  in  Tebbs  v. 
Wetherbv,  23  Id,  58,  and  approved  in  Guy  v. 
Washburn,  23  Id.  116. 

The  power  of  municipalities,  under  their 
charters  to  impose  license  taxes  upon  all 
classes  of  business,  has  been  held  not  to  be 
governed  or  restrained  by  the  provision  of 
section  16,  article  I,  as  to  impairing  the  obli- 
gation of  contracts.  The  question  seems  to 
have  arisen  first  in  People  v,  Coleman,  4  CaL 
46.  The  power  to  levy  and  collect  swc\\  Vi^k.^^*^ 
were  further  conGrmed  in  Sacramento  'o.  Q»«\. 
Stage  Co,,  12  Cal,  184;  Sacramento 'u.CToe>&e;\, 
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16  Id.  120.  The  foreign  mirifers'  license  tax 
was  sustained  in  People  v.  Naglee,  1  Cal.  232, 
but  it  was  held  that  the  mere  residence  of  a- 
Chinaman  in  a  mining  camp  did  not  subject 
him  to  the  foreign  miners'  license,  in  Ex  parte 
Ah  Pong,  19  Cal.  106.  And  the  imposition  of 
a  stamp  tax  upon  passengers  was  held  invalid 
as  an  attempt  to  regulate  commerce,  in  People 
V.  Raymond,  34  Cal.  492.  Also  a  tax  of  fifty 
dollars  upon  passengers  arriving  in  this  state 
by  sea,  who  were  incompetent  to  become  citi- 
zens, was  held  void  in  People  v.  Downer,  7 
Cal.  170.  And  so  as  to  a  tax  upon  bills  of 
lading  given  in  the  transportation  of  merchan- 
dise from  this  state  to  another,  in  Brumma- 
gin  V.  Tillinghast,  18  Cal.  265.  It  has  been 
more  recently  held  that  a  municipal  license 
upon  the  business  of  railroads  whose  fran- 
chises have  been  granted  by  act  of  congress, 
and  engaged  in  transporting  passengers  and 
freight  to  and  from  this  and  other  states  can- 
not be  sustained.  The  court  of  this  state 
yielding  to  the  decisions  of  the  United  States 
Circuit  Court.  San  Benito  v.  S.  P.  R.  R.,  77 
Cal.  518.  Such  license  tax  had  been  formerly 
sustained  as  to  a  local  road,  in  San  Jose  v.  S. 
J.  &  S.  C.  R.  R.,  53  Cal.  475.  In  the  latter 
case  it  was  contended  that  the  granting  of  the 
franchise  was  a  contract  between  the  munici- 
pality and  the  railroad,  and  that  the  ordin- 
ance imposing  the  tax  was  an  ex  post  facto  law, 
but  this  coaleii\*\ow  ^^^ncit  sustained. 

It  was  held  t\ia.\.  \m^«t  'Cafc^-^-^^xi^^^  ks^^^l 
1861  [Stats,  p.  44^-^\^^^^^>^^^^^  ^  ^^-^ 
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common  carriers  of  gold  dust,  were  required 
to  pay  license  tax  on  each  of  their  branch  of- 
fices in  the  several  counties,  as  well  as  upon 
the  principal  office  in  San  Francisco.  People 
r.  W.,  F.  &  Co.,  19  Cal.  293. 

The  holder  of  the  franchise  for  toll  bridge 
over  Yuba  river,  Marysville.  has  an  interest 
in  said  bridge  whicli  is  subject  to  taxation. 
The  reversionary  interest  only  belonged  to 
the  public.     Fall  v.  Mayor,  etc.,  19  Cal.  391. 

The  legislature  may  not  exempt  any  class 
of  properly  from  taxation,  however  owned.  A 
steamboat  cannot  be  exempted  because  it  had 
been  taxed  in  New  York  before  coming  here. 
Minturn  v,  Hayes,  2  Cal.  590. 

The  constitution  requires  that  all  property 
be  taxed,  but  the  mode  is  matter  of  legislation 
and  when  adopted  must  be  steadily  followed. 
De  Witt  r.  Hayes,  2  Cal.  468. 

An  act  legalizing  assessments  for  taxes  for 
the  fiscal  year  ending  March  1,  is  not  void, 
because  the  constitution  makes  the  "fiscal 
year"  commence  with  the  first  of  July. 
'•Fiscal,"  in  ihe  act.  may  be  treated  as  sur- 
plusage.    People  V,  Todd,  23  Cal.  181. 

The  percentage  allowed  a  ganger  of  the  port 
of  San  Francisco  is  not  a  tax,  but  a  mere  fee 
allowed  a  public  officer  in  the  exercise  of  a 
police  power.    Addison  v.  Saulnier,  19  Cal.  88. 

Mortgages   were   not   taxed    as  such,    and 
were  not  considered    personal   property  any 
more  than  a  deed ;  and  the  money  \\»  ^^^wx^'e* 
couJd  not  be  taxed  without  a  moie  ^^.xWwiXax 
description    than   '^personal   propexV.^?^        ^^ 
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assessment  thus:  '^Mortgages  [Marysville] 
1100,000,"  held  insufficient.  Falkner  v.  Hunt, 
16  Cal.  167.  Much  depends  on  the  act  creat- 
ing the  tax.  State  of  California  r.  Poulterer, 
Id.  old. 

The  constitution  of  1849  did  not,  like  the 
present  constitution,  define  ''property"  for 
the  purposes  of  taxation,  and  it  was  held  that 
where  a  bank  was  assessed  upon  a  large 
amount  of  money,  all  of  which  was  loaned 
upon  mortgages  upon  real  estate,  and  the  tax 
upon  the  real  estate  was  paid  it  would  be 
double  taxation  to  tax  the  mortgages,  on  the 
theory  that  a  credit  had  no  value  apart  from 
property  in  the  hands  of  the  debtor  which  is 
the  basis  of  the  credit.  [People  v,  Hibernia 
Bank,  51  Cal.  244.]  Mackay  v,  San  Francisco, 
113  Cal.  394-399. 

Section  14.  All  property,  both  real  and  per- 
sonal, of  the  wife,  owned  or  claimed  by  her  before 
marriage,  and  that  acquired  afterward  by  gift, 
devise  or  descent,  shall  be  her  separate  property, 
and  laws  shall  be  passed  more  clearly  denning  the 
rights  of  the  wife  in  relation  as  well  to  her  separate 
property  as  to  that  held  in  common  with  her  hus- 
band. Laws  shall  also  be  passed  providing  for  the 
registration  of  the  wife's  separate  property. 

Up  to  1857,  at  least,  there  was  nothing  in 
the  statutes  or  constitution  of  this  state  revok- 
ing the  common  law  rule  that  a  wife  could 
not  convey  her  separate  property  to  her  hus- 
band— husband  and  wife  being,  in  law,  one 
person.  A  deed  ol  Um^X.  Vq  \.\a  '^Ite  to  the 
husband,  and  lYie  \\.w^\i«.xve^  \^\m\v^  ^\s>^\«^ 
in  the  deed  to  \iita^^^^,  ^^^  vcva'^^^Xx^^x^^^^- 
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vey  title  or  create  a  trust  in  the  husband,  nor 
was  it  valid  as  a  gift.  Rico  v,  Brandenstein, 
98  Gal.  465.  Married  woman  cannot  charge 
her  separate  estate  except  by  an  instrument 
in  wriLg  executed  in  th^e  manner  directed  by 
the  legislature.  Smith  v.  Greer,  31  Cal.  477. 
The  term,  "separate  property,"  only  distin- 
guishes from  her  interest  in  common  property, 
it  neither  limits  nor  enlarges  her  estate  in  the 
property  mentioned.  The  section  does  not 
prescribe  the  mode  in  which  the  wife  shall 
execute  conveyances,  nor  does  it  refer  thereto. 
The  legislative  requirement  that  the  wife  can 
convey  her  separate  property  only  by  an  in- 
strument signed  by  the  husband  as  well  as 
the  wife,  is  not  unconstitutional.  Dow  v. 
Gould  &  Curry  S.  M.  Co.,  31  Cal.  630.  And 
this  applies  to  her  deed  executed  by  her  attor- 
ney in  fact.  Id.  Prior  to  1863,  a  married 
woman  had  no  power  to  constitute  an  attorney 
in  fact  to  sell  her  separate  property.  Dentzel 
1*.  Waldie,  30  Cal.  141.  Equity  will  compel 
a  married  woman,  or  her  grantees  with 
notice,  to  execute  a  contract  to  convey  her 
separate  real  property,  acquired  by  her  prior 
to  the  cession  of  California.  Under  the  civil 
law  as  it  prevailed  here  at  that  time,  a  mar- 
ried woman  could  convey  her  separate  estate 
with  the  bare  assent  of  her  husband.  Bodley 
V.  Ferguson,  30  Cal.  512.  That  the  wife  could 
not  mortgage  her  separate  property  unless  the 
husband  joined  in  the  execution  of  the  instru- 
ment, see  Harrison   v.   Brown,  \^  C»^.  ^'^'^^ 
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And  thdt  she  could   not  sell  by  attorney  in 
fact,  see  Mott  v.  Smith,  16  Cal.  534. 

The  act  of  April  17,  1850  [Stats,  p.  254], 
providing  that  the  rents,  issues  and  profits  of 
the  separate  property  of  either  husband  or 
wife  shall  be  deemed  community  property,  is 
unconstitutional.  George  v.  Ransom,  15  Cal. 
322.  See  also  Spear  v.  Ward,  20  Id.  674; 
Lewis  V,  Johns,  24  Id,  101,  and  Kraeiner  v. 
Kraemer,  52  Id,  305.  But  the  separate  prop- 
erty of  the  wife  and  the  community  property 
of  both  husband  and  wife  are  liable  for  the 
debts  of  the  wife  contracted  before  her  mar- 
riage, and  judgments  recovered  for  such  debts 
may  be  enforced  against  either  or  both  of  said 
classes  of  property  indiscriminately.  Van 
Maren  v.  Johnson,  15  Cal.  308.  Approved  in 
Packard  t;.  Arellanep,  17  Id.  537;  Vlautin  v, 
Bumpus,  35  Id,  215,  cited  in  De  Godey  v,  De 
Godey,  39  Id.  164.  But  separate  property  of 
wife  cannot  be  made  chargeable  with  debts  of 
husband.     Dickenson  r,  Owen,  11  Cal.  71. 

The  registration  of  wife's  separate  property 
is  intended  onlv  as  notice  of  her  title  and  not 
of  her  intention  of  claiming  it.  Her  title 
thereto  depends  upon  the  way  in  which  she 
has  acquired  it.  Act  of  April  17,  1850  [Stats, 
p.  254],  defining  rights  of  husband  and  wife. 
Selover  v.  A,  R.  C.  Co.,  7  Cal.  267.  For  con- 
struction of  constitution  and  statute  in  addi- 
tion to  cases  already  cited, see  Revalk  v,  Krae- 
mer, 8  Cal.  72;  Kendall  v.  Miller,  9  fd.  592] 
Love  V.  Watkins,  ^  U\.  liV^.'sv.w^  ^'^.aes  there 

cited. 
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As  was  said  inLeonis  v.  Lazzaroyich,55Gal. 
55,  "whatever  rights  and  powers  a  married 
woman  has,  or  can  legally  exercise  in  the  dis- 
position of  her  property,  are  matters  of  statu- 
tory regulation,"  and  it  is  not  the  purpose 
here  to  pursue  this  subject  beyond  the  consti- 
tutional provisions. 

Section  15.  The  legislature  shall  protect  by 
law  from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  a^U  heads  of  families. 

The  legislative  requirement  that  the  declara- 
tion of  homestead  shall  contain  an  estimate  of 
the  actual  cash  value  of  the  premises,  is  man- 
datory [Civil  Code,  section  1263],  and  failure 
to  state  such  estimate  renders  the  declaration 
void.  Ashley  v,  Olmstead,  54  Cal.  616.  This 
section  only  requires  legislative  action  with 
reference  to  exemption,  and  does  not  look  to 
legislation  in  restraint  of  voluntary  alienation. 
It  is  based  upon  the  idea  that  the  homestead 
will  be  carved  out  of  the  community  property, 
and  a  voluntary  conveyance  by  the  husband 
would  vest  title  in  the  veudee,  subject  only  to 
its  use  as  a  homestead,  or  until  the  homestead 
is  abandoned  or  is  otherwise  gone.  Upon  the 
death  of  the  wife  in  the  absence  of  children, 
the  vendee  would  be  entitled  to  possession. 
Gee  V.  Moore,  14  Cal.  472.  See  further.  Bow- 
man V.  Norton,  16  Id.  216;  Himmelman  v. 
Schmidt,  23  Id.  121;  Brooks  v.  Hyde,  37  Id. 
374;  Brennan  v.  Wallace,  25  Id.  108;  Gimmy 
V.  Doane,  22  Id.  638;  McQuade  u.  >N\i«\^^,^\ 
Jd.  531,  and  caaeB  cited  therein. 
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Persons  of  either  sex  may  be  the  head  of  a 
family^ "and  it  is  not  necessary  that  a  perBon 
be  married  to  be  the  head  of  a  family.  The 
law  only  protects  the  homestead  while  the.per- 
8on  is  the  head  of  a  family;  before  he  or  she 
becomes  such  they  have  not  the  homestead 
exemption,  and  upon  ceasing  to  be  the  head  of 
a  family,  why  should  not  the  protection  also 
cease?    Revalk  v.  Kraemer,  8  Cal.  66. 

Section  16.  No  perpetuities  shall  be  allowed 
except  for  eleemosynary  purposes. 

Section  17.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  state  who 
shall  have  been  convicted  of  having"  given  or  offered 
a  bribe  to  procure  his  election  or  appointment. 

Section  18.  Laws  shall  be  made  to  exclude, 
from  office,  serving  on  juries  and  from  the  right  of' 
suffrage,  those  who  shall  hereafter  be  convicted  o'f 
bribery,  perjury,  forgery,  or  other  high  crimes* 
The  privilege  of  free  suffrage  shall  be  supported  by 
laws  regulating  elections  and  prohibiting,  under 
adequate  penalties,  all  undue  influence  thereon  from 
power,  bribery,  tumult,  or  other  improper  prac- 
tice. 

Section  19.  Absence  from  this  state  on  business 
of  the  state  or  of  the  United  States  shall  not  affect 
the  question  of  residence  of  any  person. 

Section  20.  A  plurality  of  the  votes  given  at 
any  election  shall  constitute  a  choice,  where  not 
otherwise  directed  in  this  constitution. 

SiiCTiON  21.  All  laws,  decrees,  regulations  and 
provisions  which  from  their  nature  require  publi- 
cation, shall  be  published  in  F'nglisb  and  Spanish. 
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ARTICLE  XII. 

BOUNDARY. 

Section  1.  The  boundary  of  the  state  of  Cali- 
fornia shall  be  as  follows: 

Commencing  at  the  point  of  intersection  of  forty- 
second  degree  of  north  latitude  with  the  one  hun- 
dred twentieth  degree  of  longitude  west  from  Green- 
wich, and  running  south  on  the  line  of  said  one 
hundred  twentieth  degree  of  west  longitude  until  it 
intersects  the  thirty-ninth  degree  of  north  latitude; 
thence  running  in  a  straight  line  in  a  southeasterly 
direction  to  the  river  Colorado,  at  a  point  where  it 
intersects  the  thirty-fifth  degree  of  north  latitude; 
thence  down  the  middle  of  the  channel  of  said 
river  to  the  boundary  line  between  the  United  States 
and  Mexico,  as  established  by  the  treaty  of  May 
thirtieth,  one  thousand  eight  hundred  and  forty- 
eight;  thence  running  west  and  along  said  boundary 
line  to  the  Pacific  ocean,  and  extending  therein 
three  English  miles;  thence  running  in  a  northwest- 
erly direction  and  following  the  direction  of  the 
Pacific  coast  to  the  forty-second  degree  of  north 
latitude;  thence  on  the  line  of  said  forty-second 
degree  of  north  latitude  to  the  place  of  beginning. 
Also,  all  the  islands,  harbors  and  bays  along  and 
adjacent  to  the  coast. 

SCHEDULE. 

Section  1.  All  rights,  prosecutions,  claims  and 
contracts,  as  well  of  individuals  as  of  bodies  corpo- 
rate, and  all  laws  in  force  at  the  time  of  the  adop- 
tion of  this  constitution,  and  not  inconsistent  there- 
with, until  altered  or  repealed  by  the  legislature, 
shall  continue  as  if  the  same  had  not  been  adopted. 

It  was  held  that  sections  1,  2  and  8  of  the 
schedule  were  not  intended  to  restrict  or   en- 
large the  provisions  of  section   4,  3^x\,\vX^^\-^ 
Umiting  the  jurisdiction  of  tbe  Supx^rcv^  C^ox^rX* 
7/7  cases  of  appeal,  whereby  t\ia\,  co\xt\  co\A^ 
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entertain  appeals  of  cases  pending  prior  to  the 
adoption  of  the  constitution  in  the  Court  o! 
First  Instance,  and  involving  Ipbs  than  two 
hundred  dollars.  Luther  v.  Ship  Apollo,  1 
Cal.  16. 

Section  2.  The  legislature  shall  provide  for  the 
removal  of  all  causes  which  may  be  pending  when 
this  constitution  goes  into  effect  to  courts  created 
by  the  same. 

Section  3.  In  order  that  no  inconvenience  may 
result  to  the  public  service  from  the  talcing  effect  of 
this  constitution,  no  office  shall  be  superseded 
thereby,  nor  the  laws  relative  to  the  duties  of  the 
several  officers  be  changed  until  the  entering  into 
office  of  the  new  officers  to  be  appointed  under  this 
constitution. 

Section  4.  The  provisions  of  this  constitution 
concerning  the  term  of  residence  necessary  to  ena- 
ble persons  to  hold  certain  offices  therein  mentioned, 
shall  not  be  held  to  apply  to  officers  chosen  by  the 
people  at  the  first  election,  or  by  the  legislature  at 
its  nrst  session. 

Section  6.  Every  citizen  of  California  declared 
a  legal  voter  by  this  constitution,  and  every  citizen 
of  the  United  States  a  resident  of  this  state  on  the 
day  of  election,  shall  be  entitled  to  vote  at  the  first 
general  election  under  this  constitution,  and  on  the 
question  of  the  adoption  thereof. 

Section  6.  This  constitution  shall  be  submitted 
to  the  people  for  their  ratification  or  rejection  at 
the  general  election  to  be  held  on  Tuesday,  the 
thirteenth  day  of  November,  next.  The  executive 
of  the  existing  government  of  California  is  hereby 
requested  to  issue  a  proclamation  to  the  people,  di- 
recting the  preiecViS  ol  \»\ife  ^«^^ral  districts,  or,  in 
case  of  vacancy,  \.\ift  wxV^T^\^cXieiw%Rsi^^TSj{x^<^ 
first  instance,  to  carafe  swie^v  ^\^NKss^  \»^\^v^^^^ 


SCHEDULE.    Art.  XII,  Sect.  1-6  577 

the  day  aforesaid  it  their  respective  districts.  The 
election  shall  be  conducted  in  the  manner  which 
was  prescribed  for  the  election  of  delegates  to  this 
convention,  except  that  the  prefects,  sub-prefects, 
or  senior  judge  of  first  instance  ordering  such  elec- 
tion in  each  district  shall  have  power  to  designate 
any  additional  number  of  places  for  opening  the 
polls,  and  that  in  every  plape  of  holding  the  election 
a  regular  poll  list  shall  be  kept  by  the  judges  and 
inspectors  of  election.  It  shall  also  be  the  duty  of 
these  judges  and  inspectors  of  election,  on  the  da^ 
aforesaid,  to  receive  the  vote  of  the  electors  quah- 
fied  to  vote  at  such  election.  Each  voter  shall  ex- 
press his  opinion  by  depositing  in  the  ballot  box  a 
ticket  whereon  shall  be  written  or  printed  **For 
the  Constitution,"  or  "Against  the  Constitution," 
or  some  such  words  as  will  distinctly  convey  the 
intention  of  the  voter.  These  judges  and  inspec- 
tors shall  also  receive  the  votes  for  the  several  offi- 
cers to  be  voted  for  at  the  said  election,  as  herein 
provided.  At  the  close  of  the  election  the  judges 
and  inspectors  shall  carefully  count  each  ballot,  and 
forthwith  make  duplicate  returns  thereof  to  the 
prefect,  sub-prefect,  or  senior  judge  of  first  instance, 
as  the  case  may  be,  of  their  respective  districts; 
and  said  prefect,  sub-prefect,  or  senior  judge  of 
first  instance  shall  transmit  one  of  the  same,  by  the 
most  safe  and  rapid  conveyance,  to  the  secretary  of 
state.  Upon  the  receipt  of  said  returns,  or  on  the 
tenth  day  of  December  next,  if  the  returns  be  not 
sooner  received,  it  shall  be  the  duty  of  a  board  of 
canvassers,  to  consist  of  the  secretary  of  state,  one 
of  the  judges  of  the  Superior  Court,  the  prefect, 
judge  of  first  instance,  and  an  alcalde  of  the  dis- 
trict of  Monterey,  or  any  three  of  the  aforemen- 
tioned officers,  in  the  presence  of  all  who  shall 
choose  to  attend,  to  compare  the  votes  given  at 
said  election,  and  to  immediately  publish  an  ab- 
stract of  the  same  in  one  or  more  of  the  newspaijera 
of  California.  And  the  executive  NffVW  «Aao^  Varcckft- 
dmtelv  after  ascertaining  that  the  coxiaW\A\\>\oxi\^»» 
beea  ratWed   by  the  people,  make  \)voc\a.\Xi^\AO^  oi 
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the  fact;  and  thenceforth  this  constitution  shall  be 
ordained  and  established  as  the  constitution  of 
California. 

Section  7.  If  this  constitution  shall  be  ratified 
by  the  people  of  California,  the  executive  of  the 
existing  government  is  hereby  requested,  immedi- 
ately after  the  same  shall  be  ascertained,  in  the 
manner  herein  directed,  to  cause  a  fair  copy  thereof 
to  be  forwarded  to  the  president  of  the  United 
States,  in  order  that  he  may  lay  it  before  the  con- 
gress of  the  United  States. 

Section  8.  At  the  general  election  aforesaid, 
viz.,  the  thirteenth  day  of  November  next,  there 
shall  be  elected  a  governor,  lieutenant  governor, 
members.of  the  legislature,  and  also  two  members 
of  congi-ess. 

Section  9.  If  this  constitution  shall  be  ratified 
by  the  people  of  California,  the  legislature  shall  as- 
semble at  the  seat  of  government  on  the  fifteenth 
day  of  December  next;  and  in  order  to  complete  the 
organization  of  that  body,  the  senate  shall  elect  a 
president  pro  tempore,  until  the  lieutenant  governor 
shall  be  installed  into  office. 

Section  10.  On  the  organization  of  the  legislat- 
ure, it  shall  be  the  duty  of  the  secretary  of  state  to 
lay  before  each  house  a  copy  of  the  abstract  made 
by  the  board  of  canvassers,  and,  if  called  for,  the 
original  returns  of  election,  in  order  that  each 
house  may  judge  of  the  correctness  of  the  report  of 
said  board  of  canvassers. 

Section  11.  The  legislature,  at  its  firet  session, 
shall  ele<it  such  officers  as  may  be  ordered  by  this 
constitution  to  be  elected  by  that  body,  and,  within 
four  days  after  its  organization,  proceed  to  elect  two 
sen&tovs  to  the  congv^A^  ol  \»\ift  United  States.  But 
no  Jaw  passed  by  t.\i\a  \e»\^\v5AAv^  ^\i"e^  Xa^^^  ^^aot 
liutil  signed    \>y  U\e  son^y\\w  ^\\,v^x\\\^\^x'*^^^ 

into  office. 
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Section  12.  The  senators  and  representatives 
of  the  congress  of  the  United  States  elected  by  the 
legislature  and  people  of  California,  as  herein 
directed,  shall  be  furnished  with  certified  copies  of 
this  constitution,  when  ratified,  which  they  shall 
lay  before  the  congress  of  the  United  States,  re- 
questing, in  the  name  of  the  people  of  California, 
the  admission  of  the  state  of  California  into  the 
American  Union. 

Section  13 .  All  officers  of  this  state,  other  Ahan 
members  of  the  legislature,  shall  be  installed  into 
office  on  the  fifteenth  day  of  December  next,  or  as 
soon  thereafter  as  practicable. 

Section  14.  Until  the  legislature  shall  divide 
the  state  into  counties  and  senatorial  and  assembly 
districts,  as  directed  by  this  constitution,  the  fol- 
lowing shall  be  the  apportionment  of  the  two  houses 
of  the  legislature,  viz:  The  districts  of  San  Diego 
and  Los  Angeles  shall  jointly  eleQt  two  senators; 
the  districts  of  Santa  Barbara  and  San  Luis  Obispo 
shall  jointly  elect  one  senator;  the  district  of  Mon- 
terey, one  senator;  the  district  of  San  Jose,  one  sen- 
ator; the  district  of  San  Francisco,  two  senators: 
the  district  of  Sonoma,  one  senator;  the  district  of 
Sacramento,  four  senators;  and  the  district  of  San 
Joaquin,  four  senators.  And  the  district  of  San 
Diego  shall  elect  one  member  of  the  assembly;  the 
district  of  Los  Angeles,  two  members  of  assembly; 
the  district  of  Santa  Barbara,  two  members  of  as- 
sembly ;  the  district  of  San  Luis  Obispo,  one  mem- 
ber of  assembly ;  the  district  of  Monterey,  two  mem- 
bers of  assembly;  the  district  of  San  Jose,  three 
members  of  assembly;  the  district  of  San  Francisco, 
five  members  of  assembly;  the  district  of  Sonoma, 
two  members  of  assembly;  the  district  of  Sacra- 
mento, nine  members  of  assembly;  and  the  district 
of  San  Joaquin,  nine  members  of  asaemVAy. 

Section  15.     Until  the  legislature  a\ia.\\  o\»\isv:- 

wlse  direct,    in  accordance  with  MhQ  prov\s\OTi^  o'V 

this  constitution,  the  salary  of  the  goverivox!   s\v»NV 
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be  ten  thousand  dollars  per  annum;  and  the  salary 
of  the  lieutenant  governor  shall  be  double  the  pay 
of  a  state  senator;  and  the  pay  of  members  of  the 
legislature  shall  be  sixteen  dollars  per  diem  while 
in  attendance,  and  sixteen  dollars  for  every  twenty 
miles  traveled  by  the  usual  route  from  their  resi- 
dences to  the  place  of  holding  the  session  of  the 
l^g^lature,  and  in  returning  therefrom.  And  the 
legislature  shall  fix  the  salaries  of  all  officers  other 
than  those  elected  by  the  people  at  the  first  elec- 
tion. 

The  legislature  provided  that  the  supervis- 
ors should  fix  the  salary  of  a  county  judge  not 
to  exceed  three  thousand  dollars.  The  super- 
visors fixed  it  at  twenty-five  hundred  dollars. 
Held,  action  could  not  be  maintained  to  com- 
pel payment  of  five  hundred  dollars  more. 

See  Sec.  7,  Art.  VI,  as  originally  adopted.] 

lart  V.  Johnson,  17  CaL  306. 

Section  16.  The  limitation  of  the  powers  of  the 
legislature  contained  in  article  VIII  of  this  consti- 
tution shall  not  extend  to  the  first  legislature  elected 
under  the  same,  which  is  hereby  authorized  to  ne- 
gotiate for  such  amount  as  may  be  necessary  to 
pay  the  expenses  of  the  state  government. 

R.  Semple,  President. 

Wm.  G.  Marcy,  Secretary. 


CONSTITUTION 

OF   THE 

UNITBD   STATES. 


PREAMBLE. 

We,  the  people  of  the  United  States,  in  order 
to  form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquility,  provide  for  the 
common  defense,  promote  the  general  welfare, 
and  secure  the  blecjsings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish 
this  constitution  for  the  United  States  of 
America. 

ARTICLE  I. 

LEGISLATIVE   DEPARTMENT. 
SECTION   ONE. 

1.  All  legislative  powers  herein  granted 
shall  be  vested  in  a  congress  of  the  United 
States,  which  shall  consist  of  a  senate  and 
house  of  representatives. 

SECTION    TWO. 

1.    The  bouse  of  representatW^^  ^«}X\^  j 

composed  of  members  chosen  eN«t^  ^^e«tv^ 

jrear  by  tb^  people  of  the   sevetaV  sXaX.^'^,  vdo 
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the  electors  in  each  state  shall  have  the  qual- 
ifications requisite  for  electors  of  the  roost 
numerous  branch  of  the  state  legislature. 

2.  No  person  shall  be  a  representative  who 
*shall  not  have  attained  the  age  of  twenty-five 

years,  and  been  seven  years  a  citizen  of  the 
United  States,  and  who  shall  not  when 
elected  be  an  inhabitant  of  that  state  in  which 
he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall 
be  apportioned  among  the  several  states  which 
may  be  included  within  this  union,  according 
to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number 
of  free  persons,  including  those  bound  to  ser- 
vice for  a  term  of  years,  and  excluding  Indians 
not  taxed,  three-fitths  of  all  Qther  persons. 
The  actual  enumeration  shall  be  made  within 
three  years  after  the  first  meeting  of  the  con- 
gress of  the  United  States,  and  within  every 
subsequent  term  of  ten  years,  in  such  manner 
as  they  shall  by  law  direct.  The  number  of 
representatives  shall  not  exceed  one  for  every 
thirty  thousand,  but  each  state  shall  have  at 
least  one  representative;  and  until  such  enu- 
meration shall  be  made,  the  state  of  New 
Hampshire  phall  be  entitled  to  choose  three, 
Massachusetts  eight,  Rhode  Island  and  Prov- 
idence Plantations  one,  Connecticut  five.  New 
York  six.  New  Jersey  four,  Pennsylvania 
eight,  Delaware  one,  Maryland  six,  Virginia 
ten,  North  CatoWxva  ^^^^^^w^Skv  ^-j^x^VvDia  five 
and  Georaia  ihxw.  ^  ^ 


Vw.  V 
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it  relates  to  representation,  by  section  two  of 
the  fourteenth  amendment  to  the  constitu- 
tion.] 

4.  When  vacancies  happen  in  the  repre- 
sentation from  any  state,  the  executive  author- 
ity thereof  shall  issue  writs  of  election  to  fill 
such  vacancies. 

5.  The  house  of  representatives  shall  choose 
their  speaker  and  other  officers,  and  shall 
have  the  sole  power  of  impeachment. 

SECTION    THREE. 

1.  The  senate  of  the  United  States  shall 
be  composed  of  two  senators  from  each  state, 
chosen  by  the  legislature  thereof  for  six  years, 
and  each  senator  shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assem- 
bled in  consequence  of  the  first  election,  they 
shall  be  divided  as  equally  as  may  be  into 
three  classes.  The  seats  of  the  senators  of  the 
first  class  shall  be  vacated  at  the  expiration 
of  the  second  year,  of  the  second  class  at  the 
expiration  of  the  fourth  year,  and  of  the  third 
class  at  the  expiration  of  the  sixth  year,  so 
that  one- third  may  be  chosen  every  second 
year;  and  if  vacancies  happen,  by  resignation 
or  otherwise,  during  the  recess  of  the  legisla- 
ture of  any  state,  the  executive  thereof  may 
make  temporary  appointments  until  the  next 
meeting  of  the  legislature,  which  shall  then 
fill  such  vacancies. 

3.  No  person  shall  be  a  senator  who  shall 
not  have  attained  the  age  of  thirty  ye«uT^,  ^xv^ 
heen  nine  years  a  citizen  of  tl\e  \3T\\\.eA^V^^'^'^'k 
and  who  shall  not,  when  elected, \>^  wv  Vc^v»Ni^ 
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iUint  of  the  state  for  which  he  shall  be  chosen. 

4.  The  Tioe-president  of  the  United  States 
shall  be  president  of  the  senate,  hot  shall 
have  no  vote  unless  they  shall  be  equally 
divided. 

5.  The  senate  shall  choose  their  other 
officers,  and  have  a  president  pro  tempore j  in 
the  absence  of  the  vice-president,  or  when  he 
shall  exercise  the  office  of  president  of  the 
United  States. 

6.  The  senate  shall  have  the  sole  power  to 
try  all  impeachments;  when  sitting  for  that 
purpose  they  shall  be  on  oath  or  affirmation. 
When  the  president  of  the  United  States  is 
tried  the  chief  justice  shall  preside;  and  no 
person  shall  be  convicted  without  the  concur- 
rence of  two- thirds  of  the  members  present. 

7.  Judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal 
from  office  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust  or  profit  under 
the  United  States;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment  and  punishment 
according  to  law. 

SECTION    FOUR. 

• 

1.  The  times,  places  and  manner  of  hold- 
ing elections  for  senators  and  representatives 
shall  be  prescribed  in  each  state  by  the  legis- 
lature thereof;  but  the  congress  may  at  any 
time,  by  law,  make  or  alter  such  regulations, 
except  as  to  ttie  ^\^c^^  oi  c-lvooaing  senators. 

2      The   cong^^^^  ^\vA\  "jv^^^vc^^^  ^^x  V.\<^t 
once  in  every  yeax,  vxw^  ^a^^X^x^^^na^^^^x.'^ 
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on  the  first  Monday  in  December,  unless  they 
shall  by  law  appoint  a  different  day. 

SECTION   FIVE. 

1.  Each  house  shall  be  the  judge  of  the 
elections,  returns  and  qualifications  of  its  own 
members,  and  a  majority  of  each  shall  consti- 
tute a  quorum  to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and 
may  be  authorized  to  compel  the  attendance 
of  absent  members,  in  such  manner  and  under 
such  penalties  as  each  house  may  provide. 

2.  Each  house  may  determine  the  rules  of 
its  proceedings,  punish  its  members  for  disor- 
derly behavior,  and  with  the  concurrence  of 
two-thirds,  expel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its 
proceedings,  and  from  time  to  time  publish 
the  same,  excepting  such  parts  as  may,  in 
their  judgment,  require  secrecy;  and  the  yeas 
and  nays  of  the  members  of  either  house,  on 
any  question,  shall,  at  the  desire  of  one-fifth 
of  those  present,  be  entered  on  the  journal. 

4.  Neither  house,  during  the  session  of 
congress,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor 
to  any  other  place  than  that  in  which  the  two 
houses  shall  be  sitting. 

SECTION    SIX. 

1.     The  senators  and  representatives  shall 
receive  a  compensation  for  their  services,  to  be 
ascertained  by  law,  and  paid  out  of  the  tt^^oe.- 
ury  of  the  United  States.     They   sYiaW  vcv  ?^ 
cases,  except    treason,   felon v  and  bie^Ocv  <A 
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the  peace,  be  privileged  from  arrest  during 
their  attendance  at  the  session  of  their  respec- 
tive houses,  and  in  going  to  and  returning 
from  the  same;  and  for  any  speech  or  debate 
in  either  house,  they  shall  not  be  questioned 
in  any  other  place. 

2.  No  senator  or  representative  shall,  dur- 
ing the  time  for  which  he  was  elected,  be  ap- 
pointed to  any  civil  ofQce  under  the  authority 
of  the  United  States,  which  shall  have  been 
created,  or  emoluments  whereof  shall  have 
been  increased  during  such  time;  and  no  per- 
son holding  any  oflBce  under  the  United 
States,  shall  be  a  member  of  either  house 
during  his  continuance  in  office. 

SECTION  SEVEN. 

1.  All  bills  for  raising  revenue  shall  origi- 
nate in  the  house  of  representatives,  but  the 
senate  may  propose  or  concur  with  amend- 
ments as  on  other  bills. 

2.  Every  bill  which  shall  have  passed  the 
house  of  representatives  and  the  senate,  shall, 
before  it  becomes  a  law,  be  presented  to  the 
president  of  the  United  States;  if  he  approve 
he  shall  sign  it,  but  if  not,  he  shall  return  it, 
with  his  objections,  to  that  house  in  which  it 
shall  have  originated,  who  shall  ent3r  the 
objections  at  large  on  their  journal,  and  pro- 
ceed to  reconsider  it.  If,  after  such  recon- 
sideration, two-thirds  of  that  house  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  ob)ect\oxv^, Vo  \.Vv^  other  house,  by 
H^hich  it  shaA\  V\V.^nn v^^ ^^^  x^Q.^xv^\^^\^^^^\.^^5. 
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approved  by  two-thirds  of  that  house,  It  shall 
become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  persons  vot- 
ing for  and  against  the  bill  shall  be  entered 
on  the  journal  of  each  house  respectively. 
If  any  bill  shall  not  be  returned  by  the  presi- 
dent within  ten  days  (Sunday  excepted)  after 
it  shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  congress,  by  their  ad- 
journment,  prevent  its  return,  in  which  case 
it  shall  not  be  a  law. 

3.  Every  order,  resolution  or  vote,  to 
which  the  concurrence  of  the  senate  and  the 
house  of  representatives  may  be  necessary 
(except  on  a  question  of  adjournment),  shall 
be  presented  to  the  president  of  the  United 
States;  and,  before  the  same  shall  take  effect, 
shall  be  approved  by  him,  or  being  disap- 
proved by  him,  shall  be  re-passed  by  two- 
thirds  of  the  senate  and  house  of  representa- 
tives, according  to  the  rules  and  limitations 
prescribed  in  the  case  of  a  bill. 

SECTION    EIGHT. 

1.  The  congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts  and  ex- 
cises, to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the 
United  States;  but  all  duties,  imposts  and  ex- 
cises shall  be  uniform  throughout  the  United 
States; 
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2.  To  borrow  money  on  the  credit  of  the 
United  States; 

3.  To  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and 
with  the  Indian  tribes; 

4.  To  establish  an  uniform  rule  of  natural- 
ization, and  uniform  laws  on  the  subject  of 
bankruptcies   throughout  the  United   States; 

5.  To  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coins,  and  fix  the 
standard  of  weights  and  measures; 

6.  To  provide  for  the  punishment  of  coun- 
terfeiting the  securities  and  current  coin  of 
the  United  States; 

7.  To  establish  post  offices  and  post  roads; 

8.  To  promote  the  progress  of  science  and 
useful  arts,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to 
their  respective  writings  and  discoveries; 

9.  To  constitute  tribunals  inferior  to  the 
Supreme  Court; 

10.  To  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and 
offenses  against  the  laws  of  nations; 

11.  To  declare  war,  grant  letters  of  marque 
and  reprisal,  and  make  rules  concerning  cap- 
tures on  land  and  water; 

12.  To  raise  and  support  armies,  but  no 
appropriation  of  money  to  that  use  shall  be 
for  a  longer  term  than  two  years; 

13.  To  provide  and  maintain  a  navy; 

14.  To  make  rules  for  the  government  and 
regulation  oi  l\Le\«^xi^  «Ai^  t^vq^io^^*^^-^ 

15.  To  proVidie  ic>T  csiXN^\v%V^x>^^^\s:S$^^ 


CONSTITUTION  OF  THE  UNITED  STATES.  589 

to  execute  the  laws  of  the  Union,  suppress  in- 
surrection, and  repel  invasions; 

16.  To  provide  for  organizing,  arming,  and 
disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  reserving  to 
the  states,  respectively,  the  appointment  of 
the  officers,  and  the  authority  of  training  the 
militia  according  to  the  discipline  prescribed 
by  congress; 

17.  To  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  such  district  (not  ex- 
ceeding ten  miles  square)  as  may,  by  cession 
of  particular  states,  and  the  acceptance  of 
congress,  become  the  seat  of  government  of 
the  United  States,  and  to  exercise  like  author- 
ity over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  maga- 
zines, arsenals,  dock-yards  and  other  needful , 
buildings; 

18.  To  make  all  laws  which  shall  be  neces- 
sary and  proper,  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  government 
of  the  United  States,  or  in  any  department  or 
officer  thereof. 

SECTION   NINE. 

1.     The  migration  or  importation  of  such 
persons  as  any  of  the  states  now  existing  shall 
think  proper  to  admit,  shall  not  be  ^xo^SfeSSjsA 
by  congress  prior  to  the  yeat  one  \X\QV5a».'^^ 
eight  hundred   and  eight,  b\i\.  a.  \.«b3.  ox  ^n^^*^ 
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may  be   imposed   on   such  importation,  not 
exceeding  ten  dollars  for  each  person; 

2.  The  privilege  of  the  writ  of  habeas  cor- 
pus shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety 
may  require  it; 

3.  No  bill  of  attainder  or  ex  post  facto  law 
shall  be  passed; 

4.  No  capitation,  or  other  direct  tax,  shall 
be  laid)  unless  in  proportion  to  the  census 
or  enumeration  hereinbefore  directed  to  be 
taken ; 

5.  No  tax  or  duty  shall  be  laid  oh  articles 
exported  from  any  state; 

6.  No  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another;  nor 
shall  vessels  bound  to  or  from  one  state,  be 
obliged  to  enter,  clear,  or  pay  duties  in  an- 
other; 

7.  No  money  shall  be  drawn  from  the 
treasury,  but  in  consequence  of  appropria- 
tions made  by  law;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures 
of  all  public  money  shall  be  published  from 
time  to  time; 

8.  No  title  of  nobility  shall  be  granted  by 
the  United  States;  and  no  person  holding  any 
oflBce  of  profit  or  trust  under  them,  shall, 
without  the  consent  of  the  congress,  accept  of 
any  present,  emoVxxixi^tiX.^  q>^c^^  or  title  of  any 
kind  whatever,  ixom  ^\i^V\\v^^^\\\v^ife^^^  \ss^. 

eign  state. 
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SECTION  TEN. 

1.  No  state  shall  enter  into  any  treaty, 
alliance,  or  confederation;  grant  letters  of 
marque  and  reprisal;  coin  money;  emit  bills 
of  credit;  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts;  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts,  or  grant 
any  title  of  nobility. 

2.  No  state  shall,  without  the  consent  of 
the  congress,  lay  any  imposts  or  duties,  on 
imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection 
laws;  and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  state  on  imports  and 
exports,  shall  be  for  the  use  of  the  treasury  of 
the  United  States;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  the 
congress. 

3.  No  state  shall,  without  the  consent  of 
congress,  lay  any  duty  of  tonnage,  keep 
troops,  or  ships  of  war,  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another 
slate,  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded,  or  in  such  im- 
minent danger  as  will  not  admit  of  delay. 

ARTICLE  II. 

EXECUTIVE   DEPARTMENT. 
SECTION  ONE. 

1.    The  executive  power  shall  be^  n^^X^Al  \w 
fi  president  of  the  United  States  ol  Kx!Ci«t\fc'^. 
Heeball  bold  bis  office  during  tYi^  \,«t\sv  <A 
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four  years,  and,  together  with  the  vice-presi- 
dent, chosen  for  the  same  term,  be  elected  as 
follows: 

2.  Each  state  shall  appoint,  in  such  man- 
ner as  the  legislature  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  number 
of  senators  and  representatives  to  which  the 
state  may  be  entitled  in  the  congress;  but  no 
senator  or  representative,  or  person  holding 
an  office  of  trust  or  profit  under  the  United 
States  shall  be  appointed  an  elector. 

3.  The  electors  shall  meet  in  their  re- 
spective states  and  vote  by  ballot  for  two 
persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves. 
And  they  shall  make  a  list  of  all  the  persons 
voted  for,  and  of  the  number  of  votes  for 
each;  which  list  they  shall  sign  and  certify, 
and  transmit  sealed  to  the  seat  of  government 
of  the  United  States,  directed  to  the  president 
of  the  senate.  The  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house 
of  representatives,  open  all  the  certificates, 
and  the  votes  shall  then  be  counted.  The 
person  having  the  greatest  number  of  votes 
shall  be  the  president,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  ap- 
pointed; and  if  there  be  more  than  one  who 
have  such  majority,  and  have  an  equal  num- 
ber of  votes,  then  the  house  of  representatives 
shall  immediately  choose  by  ballot  one  of 
them  for  presideul*,  ^wd  if  no  person  have  a 

majority  then  iiom  Wv^  ^NviVvgc^weX.  <^^Skifc\>at 
the  said  house  s\vtv\\/m\vV^  ^^^^^'^^  ^^'^ 
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the  president.  But,  in  choosing  the  president, 
the  votes  shall  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vote;  a 
quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall 
be  necessary  to  a  choice.  In  every  case,  after 
the  choice  of  the  president,  the  person  having 
the  greatest  number  of  votes  of  the  electors 
shall  be  the  vice-president.  But  if  there 
should  remain  two  or  more  who  have  equal 
votes,  the  senate  shall  choose  from  them  by 
ballot  the  vice-president. 

[This  clause  has  been  superseded  by  the 
twelfth  amendment  to  the  constitution.] 

4.  The  congress  may  determine  the  time 
of  choosing  the  electors,  and  the  day  on  which 
they  shall  give  their  votes;  which  day  shall 
be  the  same  throughout  the  United  States. 

5.  No  person  except  a  natural  born  citi- 
zen, or  a  citizen  of  the  United  States  at  the 
time  of  the  adoption  of  this  constitution,  shall 
be  eligible  to  the  office  of  president;  neither 
shall  any  person  be  eligible  to  that  office  who 
shall  not  have  attained  the  age  of  thirty-five 
years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

6.  In  case  of  the  removal  of  the  president 
from  office,  or  of  his  death,  resignation  or 
inability  to  discharge  the  powers  and  duties 
of  the  said  office,  the  same  shall  devolve  on 
the  vice-president,  and  the  cov\^Te«>^  xc^^-^^V^ 
law,  provide  for  the  case  oi   TeTXiON«X^^^^^^> 

resignation  or  inability,  both  oi  VSc^^  ^x^vv^^^^"^ 


so: 
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and  vice-president,  declaring  what  officer  shall 
then  act  as  president,  and  such  officer  shall 
act  accordingl}^,  until  the  disability  be  re- 
moved or  a  president  shall  be  elected. 

7.  The  president  shall,  at  stated  times, 
receive  for  his  services  a  compensation,  which 
shall  neither  be  increased  nor  diminished  dur- 
ing the  period  for  which  he  shall  have  been 
elected,  and  he  shall  not  receive  within  that 
period  any  other  emolument  from  the  United 
States  or  any  of  them. 

8.  Before  he  enters  on  the  execution  of  his 
office  he  shall  take  the  following  oath  or 
affirmation :  **I  do  solemnly  swear  [or  affirm] 
that  I  will  faithfully  execute  the  office  of  presi- 
dent of  the  United  States,  and  will,  to  the 
best  of  my  ability,  preserve,  protect  and  defend 
the  constitution  of  the  United  States." 

SECTION  TWO. 

1.  The  president  shall  be  commander  in 
chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  states, 
when  called  into  the  actual  service  of  the 
United  States;  he  may  require  the  opinion, 
in  writing,  of  'the  principal  officer  in  each  of 
the  executive  departments,  upon  any  sub- 
ject relating  to  the  duties  of  their  respec- 
tive offices,  and  he  shall  have  power  to  grant 
reprieves  and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeach- 
ment. 

2.     He  sViaW  Vv^.^^  ^o^^^.X^l  ^-^^^^^^sjc^ 
ad  vitje  and  consent  ol  VYve  ^^Ti^Xfc.Kftxsv^^v^'^. 
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ties,  provided  two-thirds  of  the  senators  present 
concur;  and  he  shall  nominate,  and,  by  and 
with  the  advice  and  consent  of  the  senate, 
shall  appoint  embassadors,  other  public  min- 
isters and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  other- 
wise provided  for  and  which  shall  be  estab- 
lished by  law;  but  the  congress  may  by  law 
vest  the  appointment  of  such  inferior  officers 
as  they  think  proper  in  the  president  alone, 
in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments. 

3.  The  president  shall  have  power  to  fill 
up  all  vacancies  that  may  happen  during  the 
recess  of  the  senate^  by  granting  commis- 
sions, which  shall  expire  at  the  end  of  their 
next  session. 

SECTION  THREE. 

1.  He  shall,  from  time  to  time,  give  to  the 
congress  information  of  the  state  of  the  Union, 
and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  ex- 
pedient; he  may,  on  extraordinary  occasions, 
convene  both  houses,  or  either  of  them,  and 
in  case  of  disagreement  between  them  with 
respect  to  ihe  time  of  adjournment,  he  may 
adjourn  them  to  such  time  as  he  shall  think 
proper;  he  shall  receive  embassadors  and 
other  public  ministers;  he  shall  take  care  that 
the  laws  be  carefully  executed,  and  shall  com- 
mission all  the  officers  of  the  \3i\\VeA^V^V^'^. 
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SECTION  FOUR. 

1.  The  president,  vice-president,  and  all 
civil  officers  of  the  United  States,  shall  be 
removed  from  office  on  impeachment  for  and 
conviction  of  treason,  bribery,  or  other  high 
crimes  and  misdemeanors. 

ARTICLE  III. 

JUDICIAL  DEPARTMENT. 
SECTION  ONE. 

1.  The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  congress  may,  from 
time  to  time,  ordain  and  establish.  The 
judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  be- 
havior, and  shall,  at  stated  times,  receive  for 
their  services  a  compensation,  which  shall  not 
be  diminished  during  their  continuance  in 
office. 

SECTION  TWO. 

1.  The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  this 
constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  he  made, 
under  their  authority;  to  all  cases  affecting 
embassadors,  other  public  ministers  and  con- 
suls; to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controver- 
sies between  U\o  otmoxci  estates;  between  a 
state  and   ciUzew^  oI^yvoN-V^x  ^\a.\a,\i^\:^^\^ 
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the  same  state  claiming  lands  under  grants  of 
different  states;  and  between  a  state,  or  the 
citizens  thereof,  and  foreign  states,  citizens  or 
subjects. 

2.  In  all  cases  affecting  embassadors,  other 
public  ministers  and  consuls,  and  those. in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all 
the  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  the  congress  shall 
make. 

3.  The  trial  of  all  crimes,  iexcept  in  cases 
of  impeachment,  shall  be  by  jury;  and  such 
trial  shall  be  held  in  the  state  where  the  said 
crimes  shall  have  been  committed;  but  when 
not  committed  within  any  state,  the  trial  shall 
be  put  at  such  place  or  places  as  the  congress 
may,  by  law,  have  directed. 

SECTION   THREE. 

1.  Treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or 
in  adhering  to  their  enemies,  giving  them  aid 
and  comfort. 

2.  No  person  shall  be  convicted  of  treason 
unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open  court. 

3.  The  congress  shall  have  power  to  declare 
the  punishment  of  treason,  but  no  attainder  of 
treason  shall  work  corruption  oi  bVoodi^crc  Vyt- 
le'itare,  except  during  the   Uie  ol   \Jcv^  ^et^ow 

attainted. 
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ARTICLE  IV. 

STATE   ACTS. 
SECTION  ONE. 

1.  Full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts^  records,  and  judi- 
cial proceedings  of  every  other  state.  And  the 
congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof. 

SECTION   TWO. 

1.  The  citizens  of  each  state  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states. 

2.  A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  flee 
from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled,  be  delivered  up, 
to  be  removed  to  the  state  having  jurisdiction 
of  the  crime. 

3.  No  person  held  to  service  or  labor  in  one 
state,  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up  on 
claim  of  the  party  to  whom  such  service  or 
labor  mav  be  due. 

SECTION    THREE. 

1.     New  states  may  be  admitted  by  the  con- 
gress into  th\B  \3tv\oxv\  Wi  x\o  view  state  shall 
be  formed  or  erecVfeA  y?Y\u\A\\>i)cv^\xvtY^^ 
any  other  stale,  xvox  a.xi^  ^^•^V'^  ^^  V.^xs^^\s^ 
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the  junction  of  two  or  more  states  or  parts  of 
states,  without  the  consent  of  the  legislatures 
of  the  states  concerned,  as  well  as  of  the  con- 
gress. 

2.  The  congress  shall  have  power  to  dispose 
of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  be- 
longing to  the  United  States;  and  nothing  in 
this  constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States,  or 
of  any  particular  state. 

SECTION   FOUR. 

1.  The  United  States  shall  guarantee  to 
every  state  in  this  Union  a  republican  form  of 
government,  and  shall  protect  each  of  them 
against  invasion;  and,  on  application  of  the 
legislature,  or  of  the  executive  (when  the  leg- 
islature cannot  be  convened),  against  domestic 
violence. 

ARTICLE  V. 

AMENDMENTS. 
SECTION  ONE. 

1.  The  congress,  whenever  two-thirds  of 
both  houses  shall  deem  it  necessary,  shall  pro- 
pose amendments  to  this  constitution,  or,  on 
the  application  of  the  legislatures  of  two-thirds 
of  the  several  states,  shall  call  a  convention 
for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  constitution,  when  ratified  by 
the  legislatures  of  three-fouitTcia  ol  >Jc^^  ^^%^t^ 
states,  or  by  conventions  in  ihiee-loxrcNJck^  \Jci«^- 
of,  as  the  one  or  the  other  mode  ol  t^\I\^^^'^'^^'^ 
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may  be  proposed  by  the  congress;  provided, 
that  no  amendment  which  may  be  made  prior 
to  the  year  one  thousand  eight  hundred  and 
eight  shall  in  any  manner  affect  the  first  and 
fourth  clauses  in  the  ninth  section  of  the  first 
article;  and  that  no  state,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the 
senate. 

ARTICLE  VI. 

PROMISCUOUS  PROVISIONS. 
SECTION   ONE. 

1.  All  debts  contracted  and  engagements 
entered  into,  before  the  adoption  of  this  con- 
stitution, shall  be  as  valid  against  the  United 
States,  under  this  constitution,  as  under  the 
confederation. 

2.  This  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
standing. 

3.  The  senators  and  representatives  before 
mentioned,  and  the  members  of  the  several 
state  legislatures,  and  all  executive  and  judi- 
cial officers,  both  of  the  United  States  and  of 
the  several  8la\A^,  ^^\  \k%  \i<5>M\A^V3  ^^^^h  or 
aflSrmation,  to  wp^oxX.  >l\i\^  ^^\l%^:^^^i^:^.^Tir,^^ 
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no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under 
the  United  States. 


ARTICLE  VII. 

RATIFICATION    OF    CONSTITUTION. 
SECTION    ONE. 

1.  The  ratification  of  the  conventions  of 
nine  states  shall  be  sufficient  for  the  establish- 
ment of  this  constitution  between  the  states  so 
ratifying  the  same. 

Done  in  convention,  by  the  unanimous  consent 
of  the  states  present,  the  seventeenth  day  of 
September,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  eighty-seven,  and 
of  the  independence  of  the  United  States  of 
America  the  twelfth.  In  witness  whereof, 
we  have  hereunto  subscribed  our  names. 

George  Washington, 
President,  and  deputy  from  Virginia. 

NEW   HAMPSHIRE.  DELAWARE. 

John  Langdon,  George  Read, 

Nicholas  Gilman.  Gunning  Bedford,  Jr. 

MASSACHUSETTS.  John  Dickinson, 

Nathaniel  Gorham,  Richard  Bassett, 

Rufus  King.  Jacob  Broom. 

CONNECTICUT.  MARYLAND. 

William   Samuel  John-  James  M'Henry, 

son,  Daniel  of  St.  Tho.  Jeni- 
Roger  Sherman.  fer, 

NEW  YORK.  Daniel  CarxoW. 
Alexander  Hamilton.  viRGimA.. 

NEW  Jersey.  John  BVaVr, 

William  Livingston,  J  ames  "M-adVaox^,  ^  ^  • 
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David  Brearly,  north  Carolina. 

William  Patterson,  William  Blount, 

Johnathan  Dayton.  Richard  Dobbs  Spaigbt, 

PENNSYLVANIA.  Hugh  Williamson. 
Benjamin  Franklin,  sotJTH  Carolina. 

Thomas  Mifflin,  John  Rutlege, 

Robert  Morris,  Charles  C.  Pinckney, 

George  Clymer,  Charles  Pinckney, 

Thomas  Fitzsimons,  Pierce  Butler. 
Jared  IngersoU,  GEORGIA. 

James  Wilson,  William  Few, 

Gouvemeur  Morris.  Abraham  Baldwin. 

Attest;  William  Jackson,  Secretary. 


AMENDMENTS. 

ARTICLE  I. 

restriction  on  power  of  congress. 

Section  1.  Congress  shall  make  no  law 
respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof,  or  abridg- 
ing the  freedom  of  speech  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble,  and 
to  petition  the  government  for  a  redress  of 
grievances.  [Proposed  Sept.  25th,  1789;  rat- 
ified Dec.  15th,  1791.] 

ARTICLE  II. 

right  to  bear  arms. 

Section  1.  A  well  regulated  militia  being 
necessary  lo  llae^  ^^cvmVj  <5l  ^  tree  state,  the 
right  oi  the  ipeo^\^  \»^  >Kft«^  ^w^  \iw^:t  vsksr. 
shall  not  be  itvitViv^ea..— \1^\ 
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ARTICLE  III. 

BILLETING  OF  SOLDIERS. 

Section  1.  No  soldier  shall,  in  time  of 
peace,  be  quartered  in  any  house,  without  the 
consent  of  the  owner;  nor  in  time  of  war,  but 
in  a  manner  to  be  prescribed  by  law. — [/d.] 

ARTICLE  IV. 

SEIZURES.  SEARCHES,  AND  WARRANTS. 

Section  1.  The  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreaisonable  searches  and 
seizures,  shall  not  be  violated,  and  no  war- 
ants  shall  issue  but  upon  reasonable  cause, 
supported  by  oath  or  aflSrmation,  and  par- 
ticularly describing  the  place  to  be  searched, 
and  the  person  or  things  to  be  seized. — \_Id.] 

ARTICLE   V. 

criminal  proceeding  and  condemnation  of 

property. 

Section  1.  No  person  shall  be  held  to 
answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service,  in  time  of  war,  or 
public  danger;  nor  shall  any  person  be  sub- 
ject for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shaW  \iei  cotcv- 
palled  in  any  crimineil  case  to  be  a  V\Vcv^^^ 
against  himself^  nor  be  deprived  ol  \ile,\\\i«^V3 1 
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or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use 
without  just  compensation. — [W.] 

ARTICLE  VI. 

MODE  OF  TBIAL  IN    CRIMINAL  POCEEDINGS. 

Section  1.  In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accu- 
sation; to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defense. 
-[Id.] 

ARTICLE  VII. 

TRIAL  BY  JURY. 

Section  1.  In  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be 
preserved;  and  no  fact,  tried  by  jury  shall  be 
otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules  of 
common  law. — [Td.^ 

ARTICLE  VIIL 

BAIL FINES — PUNISHMENTS. 

Section  1.    A^iy.Q-^^?\N^  W\\  ^Kall  not  be  re- 
quired not  exceae^vvti^xv^^vcsi^^^^^  w^^  ^x^^ 
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ARTICLE  IX. 

CERTAIN   RIGHTS    NOT    DENIED    TO    THE   PEOPLE. 

Section  1.  The  enumeration  in  the  consti- 
tution of  certain  rights  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the 
people. — [/d.] 

ARTICLE  X. 

STATES  RIGHTS. 

Section  1.  The  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohib- 
ited by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people. — [/d.] 

ARTICLE  XL 

judicial  powers. 

Section  1.  The  judicial  power  of  the  Unitied 
States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  the  citi- 
zens of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  Rtate.--[ Proposed. March  5th, 
1794;  ratified  January  8th,  1798.] 

ARTICLE  XIL 

election   of   president   and  vice-president. 

Section  1.  The  electors  shall  meet  in  their 
respective  states  and  vote  by  ballot  for  presi- 
dent and  vice-pn^sident,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state 
with  themselves;  they  shall  name  \tv  >[\\«ax 
haUots  the  person  voted  for  as  pTeBide>ii\»,  ^xx^ 
//?  distinct  ballots  the  person  voted  iox  ^^  ^\c^' 
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president;  and  they  shall  make  distinct  lists 
of  all  persons  voted  for  as  president,  and  of  all 
persons  voted  for  as  vice-president,  and  of  the 
number  of  votes  for  each,  which  lists  they  shall 
sign  and  certify,  and  transmit,  sealed,  to  the 
seat  of  the  government  of  the  United  States, 
directed  to  the  president  of  the  senate.  The 
president  of  the  senate  shall,  in  the  presence 
of  the  senate  and  house  of  representatives, 
open  all  the  certificates,  and  the  votes  shall 
then  be  counted.  The  person  having  the 
greatest  number  of  votes  for  president  shall  be 
the  president,  if  such  a  number  be  a  majority 
of  the  whole  number  of  electors  appointed; 
and  if  no  person  have  such  a  majority,  then 
from  the  persons  having  the  highest  numbers, 
not  exceeding  three,  on  the  list  of  those  voted 
for  as  president,  the  house  of  representatives 
shall  choose  immediately,  by  ballot,  the  pres- 
ident. But  in  choosing  the  president,  the 
votes  shall  be  taken  by  states,  the  repres^mta- 
tion  from  each  state  having  one  vote;  a  quo- 
rum for  this  purpose  shall  consist  of  a  member 
or  members  from  two-thirds  of  the  states,  and 
a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  house  of  representa- 
tives shall  not  choose  a  president,  whenever 
the  right  of  choice  shall  devolve  upon  them, 
before  the  fourth  day  of  March  next  following, 
then  the  vice-president  shall  ac^  as  president, 
as  in  case  of  the  death  or  other  constitutional 
disability  oi  \iV\ft  \ix^^\d^wt..  The  person  hav- 
ing the  greateaX,  tvw\c\ift^  q»\  nq\«^  ^^  ^viftr>^^m- 
dent,  shaW  be  \,\ie  NV^e-^^^«A«^^..^^^  ^ssxO^^^x^.^- 
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ber  be  a  majority  of  the  whole  number  of  elec- 
tors appointed;  and  if  no  person  have  a  ma- 
jority, then  from  the  two  highest  numbers  on 
the  list  the  senate  shall  choose  the  vice-presi- 
dent; a  quorum  for  the  purpose  shall  consist 
of  two-thirds  of  the  whole  number  of  senators, 
and  a  majority  of  the  whole  number  shall  be 
necessary  to  a  choice.  But  no  person  consti- 
tutionally ineligible  to  the  ofSce  of  president 
shall  be  eligible  to  that  of  vice-president  of  the 
United  States.— [Proposed  Dec.  12th,  1803; 
ratified  Sept.  25th,  1804.] 

ARTICLE  XIII. 

SLAVERY. 

Section  1.  Neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States  or 
any  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to 
enforce  this  article  by  appropriate  legislation. 
[Declared  ratified  December  18th,  1865.  U. 
S.  Statutes  at  Large,  volume  13,  p.  775.] 

ARTICLE  XIV. 

CITIZENSHIP,  REPRESENTATION,  AND    PAYMENT  OF 

PUBLIC  DEBT. 

Section  1.     All  persons  born  or  naturalized 
in  the  United  States  and  subject  to  the  juris- 
diction thereof  are  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside.   'Sci  ^\».\fe 
shall  make  or  enforce  any  law  YJ\i\c\v^^>^^ 
abridge  the  privileges  or  iminwiiitlei^  ol   ^'v^^^ 
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zens  of  the  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

Section  2.  Representatives  shall  be  appor- 
tioned among  the  several  states  according  to 
their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  state,  excluding 
Indians  not  taxed.  But  when  the  right  to 
vote  at  any  election  for  the  choice  of  electors 
for  president  and  vice-president  of  the  United 
States,  representatives  in  congress,  the  execu- 
tive and  judicial  officers  of  a  state,  or  the 
members  of  the  legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  state, 
being  twenty-one  years  of  age  and  citizens  of 
the  United  States,  or  in  any  way  abridged, 
except  for  participation  in  rebellion  or  other 
crime,  the  basis  of  representation  therein  shall 
be  reduced  in  the  proportion  which  the  num- 
ber of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  twenty -one 
years  of  age  in  such  state. 

Section  3.  No  person  shall  be  a  senator  or 
representative  in  congress  or  elector  of  presi- 
dent and  vice-president,  or  hold  any  office, 
civil  or  military,  under  the  United  States  or 
under  any  state,  who,  having  previously  taken 
an  oath  as  a  member  of  congress,  or  as  an  offi- 
cer of  the  United  States,  or  as  a  member  of 
any  state  \egi«iV«A,wtft^  <it  ae  an  executive  or 
judicial  of^c^T  oi  «Ai^  ^\».\fc^\xi  %\xY^^'^'^^<»n- 
stitution  oi  t\ie  \ixi\\«^^^»^^R»»'i^'«^^^w^  ^- 
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gaged  in  insurrection  or  rebellion  against  the 
same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  congress  may,  by  a  vote  of  two- 
thirds  of  each  house,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt 
of  the  United  States,  authorized  by  law,  in- 
cluding debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppress- 
ing insurrection  or  rebellion,  shall  not  be 
questioned.  But  neither  the  United  States 
nor  any  state  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or 
rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any 
slave;  but  all  such  debts,  obligations,  and 
claims  shall  be  held  illegal  and  void. 

Section  5.  The  congress  shall  have  power 
to  enforce,  by  appropriate  legislation,  the  pro- 
visions of  this  article.  [Declared  ratified  July 
28th,  1868.  U.  S.  Statutes  at  Large,  vol.  15, 
pp.  709-11.] 

ARTICLE  XV. 

ELECTIVE  FRANCHISE. 

Section  1.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  state, 
on  account  of  race,  color  or  previous  condition 
of  servitude. 

Section  2.  The  congress  shall  have  power 
to  enforce  this  article  by  appropriate  legisla- 
tion.    [U.  S.  Statutes  at  Large,  vol.  15,^.?»\^,\ 
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ACTS,    ETC.,  of  each  'state  entitled  to  credit  in 

other  states,  Art.  4  Sec.  1. 
AMENDMENTS  to  the  constitution,   how  made 

Art.  5. 
APPROPRIATIONS,  must  be  made  by  law,  Art. 

1    Sec.  9 
ATTAINDER,  biU  of,  prohibited.  Art.  1,  Sec.  9. 
ATTAINDER,    of  treason,  not  to  work  corruption 

of  blood,  etc.,  Art  3,  Sec  3. 
BILLS,  for  revenue,  shall  orig^inate  in  the  house  of 

representatives.  Art.  1,  Sec.  7. 
BILLS,  how  to  become  laws,  Art  1,  Sec.  1. 
BILLS,    not  returned  in  ten  days  considered  ap- 
proved, Art.  1,  Sec.  7. 
CAPITATION  TAX,  Art  1,  Sec.  9. 
CENSUS,  to  be  taken  every  ten  years,  Art  1,  Sec.  2. 
CLAIMS,  of  the  United   States,    or  of  the  several 

states,  not  to  be  prejudiced.  Art.  4,  Sec.  3. 
CITIZENS,  of  each  state,  privileges  in  other  states. 

Art.  4,  Sec.  3;  who  are,  amendment  14. 
COMMERCE,  regulations  of,  to  be  equal,  etc.  Art. 

1,  Sec  9. 
CONGRESS,  vested  with  legislative  power,  Art.  1, 

Sec.  1. 

may  alter  the  regulations  of  state  legislatures 
concerning  elections  of  senators  and  representa- 
tives, except  as  to  the  place  of  choosing  sena- 
tors, Art.  1,  Sec.  4. 

shall  assembJe  every  year.  Art.  1,  Sec.  \. 

may  provide  for  cases  of  removal,  etc.,   oi  ^ic^'sv- 
dent  and  vice-president,  Art.  2,  Sec^  1. 
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CONGRESS,  may  determine  time  of  choosing  elect- 
ors of  president  and  vice-president,  Art.  2, 
Sec.  1. 

may  vest  the  appointment  of  inferior  officers  in 
the  president  alone,  in  the  courts  of  law,  or 
heads  of  departments,  Art.  2,  Sec.  2. 

may  from  time  to  time  establish  courts  inferior 
to  Supreme  Court,  Art.  3,  Sec.  1. 

may  declare  the  punishment  of  treason.  Art.  3, 
Sec.  3. 

may  prescribe  the  manner  of  proving  the  acts, 
records,  etc.,  of  each  state.  Art.  4,  Sec.  1. 

the  assent  of,  required  to  formation  of  a  new 
state  within  jurisdiction  of  another,  or  by  the 
junction  of  two  or  more.  Art.  4.  Sec.  3. 

may  propose  amendments  to  the  constitution  or, 
on  application,  call  a  convention.  Art.  5,  Sec.  1. 

the  assent  of,   required  to  the  admission  of  new 
states  into  the  union.  Art.  4.  Sec.  3. 
CONGRESS,  powers  of— 

to  lay  and  collect  taxes,  duties,  etc..  Art.  1,  Sec.  8. 

to  borrow  money.  Art.  1,  Sec.  8. 

to  regulate  commerce.  Art.  1,  Sec.  8. 

to  establish  uniform  laws  of  bankruptcy  and  nat- 
uralization. Art.  1,  Sec.  8. 

to  coin  money,  regulate  the  value  of  coin  and  fix 
a  standard  of  weights  and  measures,  Art.  1, 
Sec.  8. 

to  punish  counterfeiting.  Art.  1,  Sec.  8. 

to  establish  postoffices  and  post  roads,  Art,  1, 
Sec.  8. 

to  authorize  patents  to  authors  and  inventors, 
Art.  1,  Sec.  8. 

to  constitute  tribunals  inferior  to  the  Supreme 
Court,  Art.  1,  Sec.  8. 

to  define  and  punish  piracies,  felonies  on  the  high 
seas,  and  offenses  against  the  law  of  nations, 
Art.  1,  Sec.  8. 

to  declare  war,  grant  letters  of  marque,  and  make 
rules  concemSxi^  c»i^t\ire8^  Art.  1,  Sec.  8. 

to  ra\se  anA  aw^^otX*  ^xxc^a^^  ^ctVV^ftft^  8. 

to  provide^  atidm«\Ti\»^\Ti^Tivq^^  fe^sx.v^**^'^ 
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CONGRESS,  to  make  rules  for  the   government 
of  the  army  and  navy,  Art.  1,  Sec.  8. 

to  provide  for  calling  out  the  militia  in  certain 
cases,  Art.  1,  Sec.  8. 

to  provide  for  organizing,  arming  and  disciplin- 
ing the  militia,  Art.  1,  Sec.  8. 

to  exercise  exclusive  legislation  over  certain 
places,  Art.  1,  Sec.  8. 

to  pass  laws  necessary  to  carry  the  enumerated 
powers  into  effect,  Art.  1,  Sec.  8. 

to  dispose  of  and  make  rules  concerning  the  ter- 
ritory or  other  property  of  the  United  States, 
Art.  4,  Sec.  3. 

to  enforce  thirteenth  amendment,  amend.  13. 

to  enforce  fourteenth  amendment,  amend.  14. 

to  enforce  fifteenth  amendment,  amend.  15. 
CONSTITUTION,  laws,   and  treaties  declared  to 

be  the  supreme  law.  Art.  6. 

established  by  the  ratification  of    nine    states. 
Art.  7. 
COURT,  Supreme,  its  original  and  appellate  juris- 
diction. Art.  3,  Sec.  2. 

inferior,  may  be  established,  Art.  3,  Sec.  1. 
CRIMES,  persons  accused  of,  fleeing  from  justice, 

may  be  demanded.  Art.  4,  Sec.  2. 
DEBTS,  contracted  before  the  adoption  of  the  con- 
stitution, valid.  Art.  6. 

of  the  United   States,    their  validity   not  to  be 
questioned,  amend.  14. 
DUTIES,  on  exports,  prohibited.  Art.  1,  Sec.  9. 

on  imports  and  exports,  not  to  be  laid  by  the 
states  without  the  consent  of  congress,  Art.  1, 
Sec.  10. 

of  persons  imported,  Art.  1,  Sec.  9. 
ELECTIONS,  of  senators  and  representatives,  to  be 

prescribed  by  the  states,  Art.  1,  Sec.  4. 

qualifications  and  returns  of  members  of  congress 
to  be  determined  by  each  house.  Art.  1,  Sec.  5. 

right  of  all  citizens  to  vote  at,  amend.  15. 
ELECTORS,  of  president  and  vice-preai^eiiX.,  \icr« 

chosen  and  their  duties.  Art.  2,  Sec.  1. 

same,  amend,  12. 
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ELECTORS,  shall  vote  the  same  day  throughout 
the  United  States,  Art.  2,  Sec.  1. 

of  president  and  vice-president,    no  senator  or 
representative,   or  person  holding  office  under 
the  United  States,  shall  serve  as.  Art.  2,  Sec.  1. 
EXECUTIVE  POWER,  shall  be  vested  in  a  presi- 
dent, Art.  2,  Sec.  1. 
EXPORTS,  duties  on,   prohibited,  Art.  1,  Sec.  10, 
EX    POST    FACTO   LAW,   prohibited,   Art.   1, 

Sec.  9. 
HABEAS    CORPUS,  can  only  be  suspended  in 

cases  of  rebellion  oi"  invasion.  Art.  1,  Sec.  9. 
IMPEACHMENT,  all  civil  officers  liable  to,  Art.  2, 

Sec.  4. 
IMPOSTS,  power  to  levy,  Art.  1,  Sec.  8. 
IMPORTATION,  of  persons,  not  to  be  prohibited 

prior  to  1808,  Art.  1,  Sec.  9. 
JUDGES,  to  hold  office  during  good  behavior  Art. 

3,  Sec.  1. 

compensation  not  to  be  diminished.  Art.  3,  Sec.  1. 
JUDICIAL  POWER,  where  vested.  Art.  3,  Sec.  1. 

the  cases  to  which  it  extends,  Art.  3,  Sec.  2. 

limitation  on,  amend.  11. 
JUDICIAL  PROCEEDINGS,  ETC.,  of  each  state 

entitled  to  full  faith  and  credit  in  every  other 

state,  Art.  4,  Sec.  1. 
JURY,  trial  by,  secured,  Art.  3,  Sec.  2. 

trial  by,  secured,  amend.  6. 

trial  in  suits  at  common  law,  amend.  7. 
LAW,  the  constitution,  the  laws,  and  treaties  of  the 

United  States  declared  the  supreme.  Art.  6. 
LEGISLATIVE  POWER,  vested  incongrress,  Art. 

1,  Sec.  1. 
MONEY,   to  be  drawn  from  the  treasury  only  by 

laws  appropriating.  Art.  1,  Sec.  9. 
NOBILITY,   titles  of,   not  to  be  granted.  Art.  1, 

Sec.  9. 
OFFICERS,    civil,    removable   by  impeachment. 

Art.  2,  Sec.  4. 

of  senate,  "tiON?  c^^o^au.^  Art.  1,  Sec.  3. 
ORDER,  to  "be*  a^^^o^^^^^^i  ^^^  \rc«s^a«Q.t^  Art.  1, 

Sec.  1. 
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OFFICE,  certain,   not  to  be  filled  by  members  of 
congress,  Art.  1,  Sec.  6. 

persons  holding  office  under  the  United  States 

not  to  be  a  member  of  either  house,   Art.   1, 

Sec.  6. 

certain  persons  disqualified  from  holding. 

PERSONS,   importation  of,   not  to  be  prohibited 

prior  to  eighteen  hundred  and  eight.   Art.  1, 

Sec.  9. 
escaping  from  one  state  to  another  to  be  deliv- 
ered up,  Art.  4,  Sec.  2. 
POWEkS,  not  delegated  reserved — tenth  amend- 
ment. 
PRESENTS,  emoluments,  office  or  title,  from  for- 
eign state,  prohibited,  Art.  1,  Sec.  9. 
PRESIDENT  OF  THE  UNITED  STATES,  vested 
with  executive  powers,  Art.  2,  Sec.  1. 
shall  be  chosen  for  four  years.  Art.  2,  Sec.  1. 
how  elected,  Art.  2,  Sec.  1. 
same — twelfth  amendment, 
qualifications  for.  Art,  2,  Sec.  1. 
compensation  of,  Art.  2,  Sec.  1. 
oath  of  office,  Art.  2,  Sec.  1. 
removal  by  impeachment,  Art.  2,  Sec.  4. 
shall  be  commander  in  chief  of  the  army  and 

navy.  Art.  2,  Sec.  2. 
may  require  the  written  opinions  of  the  heads  of 

departments,  Art.  2,  Sec.  2. 
may  reprieve  and  pardon.  Art.  2,  Sec.  2. 
may  make  treaties  with  consent  of  senate.  Art.  2, 

Sec.  2. 
may  appoint  to  office  with  consent  of  senate.  Art. 

2,  Sec.  2. 
shall  fill  vacancies  happening  during  the  recess 

of  senate.  Art.  2,  Sec.  2. 
shall  give  information  to  congress  and  recom- 
mend measures.  Art.  2,  Sec.  3. 
may  convene  both  houses,  or  either  house,  may 
adjourn  them  in  case  of  disagreement,  Art.  2, 
Sec.  3. 
shall  reoeire  embassadors,  etc.,  Art.  ^,  ^qc,  ^« 
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PRESIDENT  OP  THE  UNITED  STATES,  shaU 

take  care  that  the  laws  be  executed,  Art.  2, 

oec*  o* 
shall  commiBBion  all  ofiBoers  of  the  United  States, 

Art.  2,  Sec  1. 
in  case  of  death  of,  etc.,  on  whom  to  devolve, 

Art.  2,  Sec.  1. 
PROPERTY,  shall  not  be  taken  for  public  use 
without  just  compensation — fifth  amendment, 
public  debts  not  to  be  questioned  nor  repudiated. 
QUORUM,  for  business,  Art.  1,  Sec.  5. 
of  states,  in  choosing^  a  president  by  the  house  of 

representatives — twelfth  amendment,  also,  Art. 

2,  Sec.  1. 
RECEIPTS  AND  EXPENDITURES,  account  of, 

to  be  published.  Art.  1,  Sec.  9. 
RECORDS,  ETC. ,  faith  and  credit  to  be  given  to, 

Art.  4  Sec.  1. 
REPRESENTATIVES,  houses  of,  how  composed. 
Art.  1,  Sec.  2. 

qualifications  of  members.  Art.  1,  Sec.  2. 
who  are  disqualified, 
how  apportioned.  Art.  1,  Sec.  2. 
not  to  exceed  one  for  every  thirty  thousand,  Art. 

1,  Sec.  2. 
how  apportioned,  amendment  14. 
to  choose  their  officers,  Art.  1,  Sec.  2. 
vacancies,  how  filled.  Art.  1,  Sec.  2. 
shall  have  power  of  impeachment.  Art.  1,  Sec.  2. 
judge  of  the  election,  etc.,   of  its  members,  Art. 

1,  Sec.  5. 
quorum  of,  Art.  1,  Sec.  5. 
any  number  may  adjourn  and  compel  absentees 

to  attend,  Art.  1,  Sec.  5. 
may  determine  rules  of  proceeding,  Art.  1,  Sec.  5. 
may  punish  or  expel  a  member,  Art.  1,  Sec.  5. 
shall  keep  a  journal  and  publish  the  same,  except 

the  parts  requiring  secrecy.  Art.  1,  Sec.  5. 
shall  not  adjourn  for  more  than  three  days,  nor 

to  any  otiher  "^Y^^e^  vjxlhout  consent  of  senate. 

Art.  1,  Vaec.  &. 
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REPRESENTATIVES,  one-fifth  of,  present  may 
require  the  yeas  and  nays,  Art.  1,  Sec.  5. 

house  of,  shall  originate  bills  for  raising  revenue. 
Art.  1,  Sec.  7. 

compensation  of,  Art.  1,  Sec.  6. 

privilege  from  arrest,  Art.  1,  Sec.  6. 

not  to  be  questioned  for  speech  or  debate,  Art.  1, 
Sec.  6. 

not  to  be  appointed  to  certain  offices,   Art.  1, 
Sec.  6. 

can,  whilst  serving,  hold  no  office  under  the 
United  States,  Art.  1,  Sec.  6. 

members  of,  shall  not  serve  as  electors  of  presi- 
dent, etc,  Art.  2,  Sec.  1. 

vacancies  in,  how  supplied,  Art.  1,  Sec.  2. 
RESOLUTION,  order,  or  vote,  requiring  concur- 
rence of  both  houses  (except  for  adjournment), 
to  be  appro vq4  by  the  president.  Art.  1,  Sec.  7. 
RIGHTS  OF  THE  CITIZEN  declared  to  be; 

liberty  of  conscience  in  matters  of  religion, 
amendment  1. 

freedom  of  speech  and  of  the  press,  Art.  1. 

to  assemble  and  petition.  Art.  1. 

to  keep  and  bear  arms^  Art.  2. 

to  be  exempt  from  quartering  soldiers  in  any 
house  in  time  of  peace,  and  in  time  of  war,  ex- 
cept as  prescribed  by  law.  Art.  3. 

to  be  secure  from  unreasonable  searches  and 
seizures,  Art.  4. 

to  be  free  from  answering  for  a  capital  or  in- 
famous crime,  unless  on  presentment  or  indict- 
ment of  a  grand  jury.  Art.  5. 

not  to  be  twice  jeopardized  for  same  offense. 
Art.  5. 

not  to  be  compelled,  in  criminal  cases,  to  be  a 
witness  against  himself,  Art.  5. 

not  to  be  deprived  of  life,  liberty  or  property 
without  due  course  of  law.  Art.  5. 

private  property  not  to  be  taken  for  public  use 
without  just  compensation,  Art.  5. 
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RIGHTS  OP  THE  CITIZEN,  that  the  accused,  in 
criminal  prosecutioDs,  shall  enjoy  the  right  of 
a  speedy  public  trial,  by  an  impartial  jury  of 
the  vicinage,  and  the  means  necessary  for  his 
defense,  Art.  6. 

that  in  civil  cases,  facts  tried  by  a  jury  shall  only 
be  re-examined  according  to  the  rules  of  the 
common  law,  Art.  7. 

that  in  suits  at  common  law,  where  the  value 
shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved,  Art.  7. 

that  excessive  bail  shall  not  be  required,  excessive 
fines  imposed,  or  cruel  or  unusual  punishments 
inflicted,  Art.  8. 
RIGHTS,  that  the  enumeration  of  certain  shall  not 

operate  to  disparage  others  retained,  Art.  9. 
RULES,  each  house  shall  determine  its  own.  Art. 

1,  Sec.  5. 
SENATE  OF  THE  UNITED  STATES,  composed 
of  two  senators  from  each  state.  Art.  ] ,  Sec.  3. 
how  chosen,  classified,   and  terms  of  servioe, 
Art.  1,  Sec.  3. 

qualifications  of  members,  Art.  1,  Sec.  3. 

shall  choose  their  officer?:,  except  the  president, 
Art.  1,  S3C.  3. 

shall  be  judge  of  election,  etc.,  of  its  members, 
Art.  1,  Sec.  5. 

what  )iumber  shall  be  a  quorum,  Art.  1,  Sec.  5. 

any  number  may  adjourn  and  compel  the  attend- 
ance of  absentees,  Art.  1,  Sec.  5. 

may  determine  its  rules,  Art.  1,  Sec.  5. 

may  punish  or  expel  a  member,  Art.  1,  Sec.  7. 

shall  keep  a  journal  and  publish  the  same.  Art. 
1,  Sec.  5. 

shall  not  adjourn  for  more  than  three  days,  nor 
to  any  other  place,  without  the  consent  of  the 
other  house,  Art.  1,  sec.  5. 

one-fifth  of,  present,  may  require  the  yeas  and 
nays.  Art.  1,  Sec.  5. 

may  propose  amendments  to  bills  for  raising  rev- 
enue, Art.  1,  ^e>c.  1. 

shall  try  impe«i,c\iici«rL\.«»^  k.\\.,  V^^^.*^. 
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SENATE  OF  THE  UNITED  STATES,  their  judg- 
ments, extent  of,  Art.  1,  Sec.  3. 
•members  of,  shall  receive  a  compensation  to  be 

ascertained  by  law.  Art.  1,  Sec.  6. 
privileged  from  arrest,  Art.  1,  Sec.  6. 
shall  not  be  questioned  elsewhere  for  any  speech 

or  debate  in  the  house,  Art.  1,  Sec.  6. 
shall  not  be  appointed  to  certain  offices.  Art.  1, 
Sec.  6. 
SENATORS  AND  REPRESENTATIVES,    elec- 
tion of,  how  prescribed.  Art.  1,  Sec.  4. 
who  are  disqualified  from  being. 
SENATOR,  shall  not  be  an  elector  of  president, 

Art.  2,  Sec.  1. 
SLAVERY,  abolished,  amendment  13. 
SLAVES,  see  Persons. 
SPEAKER,  how  chosen,  Art.  1,  Sec.  2. 
STATES,  restrictions  on  powers  of.  Art.  1,  Sec.  10. 
new,  may  be  admitted  into  the  Union,  Art.  4, 

Sec.  3. 
how  formed  within  the  jurisdiction  of  other,  or 
by  the  junction  of  two  or  more.  Art.  4,  Sec.  3. 
judges  of,   bound  to  copsider   constitution   and 
laws  of  United  States  supreme.  Art.  6,  Sec.  1. 
majority  of  all  necessary   to  the  choice  of  presi- 
dent. Art.  2,  Sec.  1. 
each  to  be  guaranteed  a  republican  form  of  gov- 
ernment, protection  against  invasion  and  do- 
mestic violence.  Art.  4,  Sec.  4. 
^    TAXES,  on  persons  imported,  not  to  exceed  ten 
dollars.  Art.  1,  Sec.  9. 
direct,  how  apportioned.  Art.  1,  Sec.  2. 
capitation  or  direct,  shall  be  laid  only  in  propor- 
tion to  census,  Art.  1,  Sec.  9. 
on  exports,  prohibited,  Art.  1,  Sec.  9. 
TERRITORY,  or  property  of  the  United  States, 
congress  to  make  rules  concerning.  Art.  4,  Sec.  3. 
TEST,    religious,   shall  not  be  required.    Art.    6, 

Sec.  3. 
TITLES,  see  NobiUty,  Art.  I,  Sec.  9. 
TITLE,  from  foreign  state,    see  PreaetiX.^^  K.^\».^^'» 
Sec.  9. 
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TREASON,  defined.  Art.  3,  Sec  3. 
TREASUBT.  monej  drawn  from,  only  by  appro- 

priatiop.  Art.  1,  Sec.  9. 
TREATIES,  tbe  supreme  law,  Art.  6,  Sec.  2. 
VACANCIES,  how  filled,  Art.  2,  Sec  2. 
in  lepresentation  in  congreaB,  how  filled,  Art.  1, 

Sec.  2. 
VESSELS,  to  enter,  dear,  and  pay  duties  in  the 

states  in  which  they  arrive,   or  from  which 

they  depart,  Art.  1,  Sec  9. 
VICE-PRESIDENT,   of  the  United  States,  how 

elected — twelfth    amendment,     also,    Art.    2, 

Sec  1. 
qualifications  for — twelfth  amendment, 
shall,  in  certain  cases,  discharge  the  duties  of 

president,  Art.  2,  Sec  4. 
may  be  removed  by  impeachment,  Art.  2,  Sec.  1. 
VOTE,  all  citizens  entitled  to. 
VOTE,  ETC.,  how  passed,  see  Resolution,  Art.  1, 

sec  I  * 
WARRANTS,  for  searches,  etc,  when  and  how  to 

issue — fourth  amendment,  Art.  4. 
WITNESS,  in  criminal  cases,  no  one  compelled  to 

be  against  himself — fifth  amendment,  Art.  5. 


—OF— 
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BETWEEN  THE 


United  States  of  Aierica  and  tlie  Heiican  Bepnlilic. 

Dated  at  Ou  idalupe  Hidalgo^  2d  February,  1848, 
Ratified  by  the  President  U.  S.^,  16th  March,  1848. 
Exchanged  at  Queretaro,  30th  May,  1848. 
Proclaimed  by  the  President  U.  /§. ,  ^th  July,  1848, 


BY    THE     PRESIDENT^   OF    THE    UNITED 
STATES  OP  AMERICA. 

A  PROCLAMATION. 

Whereas,  a  treaty  of  peace,  friendship,  lim- 
its, and  settlement  between  the  United  States 
of  America  and  the  Mexican  republic  was  con- 
cluded and  signed  at  the  city  of  Guadalupe 
Hidalgo,  on  the  second  day  of  February,  one 
thousand  eight  hundred  and  forty-eight,  which 
treaty,  as  amended  by  the  senate  of  the  United 
States,  and  being  in  the  English  and  Spanish 
languages,  is  word  for  word  as  follows: 
In  the  name  of  Almighty  God: 

The  United  States  of  America  and  the  United 
Mexican  States,   animated  by  a  eixieet^  ^^'^\x^ 
to  put  an  end   to   the   calamities  oi  >Jaft  ^^"^ 
which  unhappily  exists   betY^een  ^^  ^"^^  ^^^ 
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pablics,  and  to  eBtablish  upon  a  solid  basis 
relations  of  peace  and  friendship,  which  shall 
confer  reciprocal  benefits  upon  the  citizens  of 
both,  and  assure  the  concord,  harmony  and 
mutual  confidence  wherein  the  two  people 
should  live,  as  good  neighbors,  have  for  that 
purpose  appointed  their  respective  plenipoten- 
tiaries— that  is  to  say,  the  president  of  the 
United  States  has  appointed  Nicholas  P.  Trist, 
a  citizen  of  the  United  States,  and  the  presi- 
dent of  the  Mexican  republic  has  appointed 
Don  Luis  Gonzaga  Cuevas,  Don  Bernardo 
Couto  and  Don  Miguel  Atristan,  citizens  of  the 
said  republic,  who,  after  a  reciprocal  commu- 
nication of  their  respective  full  powers,  have, 
under  the  protection  of  Almighty  God,  the 
author  of  peace,  arranged,  agreed  upon  and 
signed  the  following: 

TREATY  OF  PEACE,  FRIENDSHIP,  LIMITS  AND  SET- 
TLEMENT BETWEEN  THE  UNITED  STATES  OF 
AMERICA  AND  THE    MEXICAN  REPUBLIC. 

ARTICLE  I. 

PEACE. 

There  shall  be  firm  and  universal  peace 
between  the  United  States  of  America  and  the 
Mexican  republic,  and  between  their  respec- 
tive countries,  territories,  cities,  towns  and 
people,  without  exception  of  places  or  persons. 

ARTICLE  IL 

SUSPENSION  OF  HOSTILITIES. 

Immediately  w^qxv  >i)^^  ^\%\v^\.\i.x^   ol  this 
treaty    a  coiiN^iiX^Q^  ^^^^^^  ^'^'^^^'^'^'^'^ 
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tween  a  commissioner  or  commissioners  ap- 
pointed by  the  general-in-chief  of  the  forces 
of  the  United  States  and  such  as  may  be  ap- 
pointed by  the  Mexican  government,  to  the 
end  that  a  provisional  suspension  of  hostili- 
ties shall  take  place,  and  that,  in  the  places 
occupied  by  the  said  forces,  constitutional 
order  may  be  re-established  as  regards  the 
political,  administrative  and  judicial  branches, 
so  far  as  this  shall  be  permitted  by  the  circum- 
stances of  military  occupation. 

ARTICLE  III. 

RAISING   BLOCKADES — WITHDRAWAL    OF    TROOPS, 

ETC. 

Immediately  upon  the  ratification  of  the 
present  treaty  by  the  government  of  the  United 
States,  orders  shall  be  transmitted  to  the  com- 
manders of  their  land  and  naval  forces,  re- 
quiring the  latter  (provided  this  treaty  shall 
then  have  been  ratified  by  the  government 
of  the  Mexican  republic,  and  the  ratifications 
exchanged)  immediately  to  desist  from  block- 
ading any  Mexican  ports;  and  requiring  the 
former  (under  the  same  condition)  to  com- 
mence, at  the  earliest  moment  practicable, 
withdrawing  all  troops  of  the  United  States 
then  in  the  interior  of  the  Mexican  republic, 
to  points  that  shall  be  selected  by  common 
agreement,  at  a  distance  from  the  seaports 
not  exceeding  thirty  leagues;  and  such  evacu- 
ation of  tho  interior  of  the  republic  ^\\2[)i\  \>^ 
completed  with  the  least  possible  de\«*.N  \  ^^^ 
Mexican  government  hereby  biiid\xi?>  \\»^^  V^ 
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afford  every  facility  in  its  power  for  render- 
ing the  same  convenient  to  the  troops,  on  their 
march  and  in  their  new  positions,  and  for 
promoting  a  good  understanding  between  them 
and  the  inhabitants.  In  like  manner  orders 
shall  be  dispatched  to  the  persons  in  charge  of 
the  custom  houses  at  all  the  ports  occupied  by 
the  forces  of  the  United  States,  requiring 
them  (under  the  same  condition)  immediately 
to  deliver  possession  of  the  same  to  the  per- 
sons authorized  by  the  Mexican  government 
to  receive  it,  together  with  all  bonds  and  evi- 
dences of  debt  for  duties  on  importations  and 
on  exportations,  not  yet  fallen  due.  Moreover, 
a  faithful  and  exact  account  shall  be  made  out, 
showing  the  entire  amount  of  all  duties  on 
imports  and  on  exports,  collected  at  such  cus- 
tom houses  or  elsewhere  in  Mexico,  by  author- 
ity of  the  United  States,  from  and  after  the 
day  of  the  ratification  of  this  treaty  by  the 
government  of  the  Mexican  republic;  and  also 
an  account  of  the  cost  of  collection;  and  such 
entire  amount,  deducting  only  the  cost  of  col- 
lection, shall  be  delivered  to  the  Mexican  gov- 
ernment, at  the  city  of  Mexico,  within  three 
months  after  the  exchange  of  ratifications. 

The  evacuation  of  the  capital  of  the  Mex- 
ican republic  by  the  troops  of  the  United 
States,  in  virtue  of  the  above  stipulation,  shall 
be  completed  within  one  month  after  the 
orders  there  stipulated  for  shall  have  been  re- 
ceived by  t\i^  coTcvm^.ivder  of  said  troops,  or 
sooner,  il  poasWAe. 
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ARTICLE  IV. 

RESTORATION  OF  CASTLES,  FORTS,  PRISONERS, 

^   ETC. 

Immediately  after  the  exchange  of  ratifica- 
tions of  the  present  treaty,  all  castles,  forts, 
territories,  places  and  possessions,  which  have 
been  taken  or  occupied  by  the  forces  of  the 
United  States  during  the  present  war  within 
the  limits  of  the  Mexican  republic,  as  about 
to  be  established  by  the  following  article,  shall 
be  definitively  restored  to  the  said  republic, 
together  with  all  the  artillery,  arms,  apparatus 
of  war,  munitions  and  other  public  property, 
which  were  in  the  said  castles  and  forts  when 
captured,  and  which  shall  remain  there  at 
the  time  when  this  treaty  shall  be  duly  rati- 
fied by  the  government  of  the  Mexican  repub- 
lic. To  this  end,  immediately  upon  the  sig- 
nature of  this  treaty,  orders  shall  be  dispatched 
to  the  American  oflScers  comma'nding  such 
castles  and  forts,  securing  against  the  re- 
moval or  destruction  of  any  such  artillery, 
arms,  apparatus  of  war,  munitions,  or  other 
public  property.  The  city  of  Mexico,  within 
the  inner  line  of  intrenchments  surrounding 
the  said  city,  is  comprehended  in  the  above 
stipulations  as  regards  the  restoration  of  artil- 
lery, apparatus  of  war,  etc. 

The  final  evacuation  of  the  territory  of  the 
Mexican  republic  by  the  forces  of  the  United 
States,  shall  be  completed  in  lYix^e  \xio\i\JftS!» 
from   the  said  exchange  of    xal\?^ea\.\oxi^>  ^"^ 
sooner,  if  poBsible;   the  Mexican  g^oN^TWXCifirDN* 
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hereby  engaging,  as  in  the  foregoing  article, 
to  use  all  means  in  its  power  for  facilitating 
such  evacuation,  and  rendering  it  convenient 
to  the  troops,  and  for  promoting  a  good  un- 
derstanding between  them  and  the  inhabit- 
ants. 

If,  however,  the  ratification  of  this  treaty 
by  both  parties  should  not  take  place  in  time 
to  allow  the  embarkation  of  the  troops  of  the 
United  States  to  be  completed  before  the  com- 
mencement of  the  sickly  season,  at  the  Mex- 
ican ports  on  the  Gulf  of  Mexico,  in  such  case 
a  friendly  arrangement  shall  be  entered  into 
between  the  general-in-chief  of  the  said  troops 
and  the  Mexican  government,  whereby  healthy 
and  otherwise  suitable  places  at  a  distance 
from  the  ports  not  exceeding  thirty  leagues, 
shall  be  designated  for  the  residence  of  such 
troops  as  may  not  yet  have  embarked,  until 
the  return  of  the  healthy  season.  And  the 
space  of  time  here  referred  to  as  comprehend- 
ing the  sickly  season  shall  be  understood  to 
extend  from  the  first  day  of  May  to  the  first 
dav  of  November. 

All  prisoners  of  war  taken  on  either  side,  on 
land  or  on  sea,  shall  be  restored  as  soon  as 
practicable  after  the  exchange  of  ratifications 
of  this  treaty.  It  is  also  agreed  that  if  any 
Mexicans  should  now  be  held  as  captives  by 
any  savage  tribe  within  the  limits  of  the 
United  States,  as  about  to  be  established  by 
the  following  sltWcX^^n^^  %^N^'^w\si5K^i  of  the 
said  Umled  §)U\.^^  V\\\  ^^^^^.  '^^  ^^^-^^  ^ 
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such   captives,  and  cause  them  to  be  restored 
to  their  country. 

ARTICLE  V. 

BOUNDARY   LINE. 

The  boundary  line  between  the  two  repub- 
lics shall  eommence  in  the  Gulf  of  Mexico, 
three  leagues  from  land,  opposite  the  mouth 
of  the  Rio  Grande,  otherwise  callftd  Rio  Bravo 
del  Norte,  or  apposite  the  mouth  of  its  deepest 
branch,  if  it  should  have  more  than  one 
branch  emptying  directly  into  the  sea;  from 
thence  up  the  middle  of  that  river,  following 
the  deepest  channel,  where  it  has  more  than 
one,  to  the  point  where  it  strikes  the  southern 
boundary  of  New  Mexico;  thence,  westwardly, 
along  the  whole  southern  boundary  of  New 
Mexico  (which  runs  north  of  the  town  called 
Paso),  to  its  western  termination;  thence 
northward,  along  the  western  line  of  New 
Mexico,  until  it  intersects  the  first  branch  of 
the  river  Gila  (or,  if  it  should  not  intersect 
any  branch  of  that  river,  then  to  the  point  on 
the  said  line  nearest  to  such  branch,  and 
thence  in  a  direct  line  to  the  same) ;  thence 
down  the  middle  of  the  said  branch  and  of 
the  said  river,  until  it  empties  into  the  Rio 
Colorado;  thence  across  the  Rio  Colorado, 
following  the  division  line  between  Upper 
and  Lower  California,  to  the  Pacific  ocean. 

The  southern  and  western   limits  of  New 
Mexico,  mentioned  in  this  articVe,  at^  Wiis^'^s.^ 
laid  down  in  the  map   entitled  "'Nl^i.^  oi^^  ^^ 
United  Mexican  States,  as  orgaii\T.^i  ^.tA  ^^- 
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fined  by  various  acts  of  the  congress  of  said 
republic,  and  constructed  according  to  the 
best  authorities.  Revised  edition.  Published 
at  New  York,  in  1847,  by  J.  Disturnell."  Of 
which  map  a  copy  is  added  to  this  treaty, 
bearing  the  signatures  and  seals  of  the  under- 
signed plenipotentiaries.  And  in  order  to 
preclude  all  difficulty  in  tracing  upon  the 
ground  the  limit  separating  Upper  from 
Lower  California,  it  is  agreed  that  the  said 
limit  shall  consist  of  a  straight  line  drawn 
from  the  middle  of  the  Rio  Gila,  where  it 
unites  with  the  Colorado,  to  a  point  on  the 
coast  of  the  Pacific  ocean  distant  one  marine 
league  due  south  of  the  southernmost  point 
of  the  port  of  San  Diego,  according  to  the 
plan  of  said  port  made  in  the  year  one 
thousand  seven  hundred  and  eighty-two,  by 
Don  Juan  Pantoja,  second  sailing  master  of 
the  Spanish  fleet,  and  published  at  Madrid  in 
the  year  one  thousand  eight  hundred  and  two, 
in  the  atlas  to  the  voyage  of  the  schooners 
Sutil  and  Mexicana,  of  which  plan  a  copy  is 
hereunto  added,  signed  and  sealed  by  the  re- 
spective plenipotentiaries. 

In  order  to  designate  the  boundary  line 
with  due  precision,  upon  author! tive  maps, 
and  to  establish  upon  the  ground  landmarks 
which  shall  show  the  limits  of  both  republics, 
as  described  in  the  present  article,  the  two 
governments  shall  each  appoint  a  commis- 
sioner and  a  »\xTNe>^w^^\vc>^b^iQre  the  expira- 
tion of  one  "S^^^  i\o\iv  V\i^^^\ft^^'vi^^'ssj5i^'i^\i^^ 
of  ratification  ol  \:t.\^  U^^\.i.^^  ^^^^  ^^ 
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the  port  of  San  Diego,  and  proceed  to  run  and 
mark  the  said  boundary  in  its  whole  course 
to  the  mouth  of  the  Rio  Bravo  del  Norte. 
They  shall  keep  journals  and  make  out  plans 
of  their  operations;  and  the  result  agreed 
upon  by  them  shall  be  deemed  a  part  of  this 
treaty,  and  shall  have  the  same  force  as  if  it 
were  inserted  therein.  The  two  governments 
will  amicably  agree  regarding  what  may  be 
necessary  to  these  persons,  and  also  as  to  their 
respective  escorts,  should  such  be  necessary. 
The  boundary  line  established  by  this  arti- 
cle shall  be  religiously  respected  by  each  of 
the  two  republics,  and  no  change  shall  ever 
be  made  therein,  except  by  the  express  and  free 
consent  of  both  nations,  lawfully  given  by  the 
general  government  of  each,  in  conformity  with 
its  own  constitution. 

ARTICLE  VI. 

NAVIGATION  OF  GULP  OF   CALIFORNIA   AND  COLO- 
RADO RIVER. 

The  vessels  and  citizens  of  the  United  States 
shall,  in  all  time,  have  a  free  and  uninter- 
rupted passage  by  the  Gulf  of  California,  and 
by  the  river  Colorado  below  its  confluence 
with  the  Gila,  to  and  from  their  possessions 
situated  north  of  the  boundary  line  defined 
in  the  preceding  article;  it  being  understood 
that  this  passage  is  to  be  by  navigating  the 
Gulf  of  California  and  the  river  Colorado,  and 
not  by  land,  without  the  exptesB  cotv^^tA*  <A 
tlje  Mexican  government. 
Jf,   by  the    examinations   Y^YiicVi  xn^^    ^^ 
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publics,  and  to  establish  upon  a  solid  basis 
relations  of  peace  and  friendship,  which  shall 
confer  reciprocal  benefits  upon  the  citizens  of 
both,  and  assure  the  concord,  harmony  and 
mutual  confidence  wherein  the  two  people 
should  live,  as  good  neighbors,  have  for  that 
purpose  appointed  their  respective  plenipoten- 
tiaries— that  is  to  say,  the  president  of  the 
United  States  has  appointed  Nicholas  P.  Trist, 
a  citizen  of  the  United  States,  and  the  presi- 
dent of  the  Mexican  republic  has  appointed 
Don  Luis  Gonzaga  Cuevas,  Don  Bernardo 
Couto  and  Don  Miguel  Atristan,  citizens  of  the 
said  republic,  who,  after  a  reciprocal  commu- 
nication of  their  respective  full  powers,  have, 
under  the  protection  of  Almighty  God,  the 
author  of  peace,  arranged,  agreed  upon  and 
signed  the  following: 

TREATY  OF  PEACE,  FRIENDSHIP,  LIMITS  AND  SET- 
TLEMENT BETWEEN  THE  UNITED  STATES  OF 
AMERICA  AND  THE    MEXICAN  REPUBLIC. 

ARTICLE  I. 

PEACE. 

There  shall  be  firm  and  universal  peace 
between  the  United  States  of  America  and  the 
Mexican  republic,  and  between  their  respec- 
tive countries,  territories,  cities,  towns  and 
people,  without  exception  of  places  or  persons. 

ARTICLE  IL 

SUSPENSION  OF  HOSTILITIES. 

Immediately   wpoxv  M)cv^  ^\%t^^\.\vx^   ^1  this 
treaty,  a   coiiveiiUoii  ^\i^>^^^^  «^V5i^\\^^ 
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tween  a  commissioner  or  commissioners  ap- 
pointed by  the  general-in-chief  of  the  forces 
of  the  United  States  and  such  as  may  be  ap- 
pointed by  the  Mexican  government,  to  the 
end  that  a  provisional  suspension  of  hostili- 
ties shall  take  place,  and  that,  in  the  places 
occupied  by  the  said  forces,  constitutional 
order  may  be  re-established  as  regards  the 
political,  administrative  and  judicial  branches, 
so  far  as  this  shall  be  permitted  by  the  circum- 
stances of  military  occupation. 

ARTICLE  III. 

RAISING   BLOCKADES — WITHDRAWAL    OF    TROOPS, 

ETC. 

Immediately  upon  the  ratification  of  the 
present  treaty  by  the  government  of  the  United 
States,  orders  shall  be  transmitted  to  the  com- 
manders of  their  land  and  naval  forces,  re- 
quiring the  latter  (provided  this  treaty  shall 
then  have  been  ratified  by  the  government 
of  the  Mexican  republic,  and  the  ratifications 
exchanged)  immediately  to  desist  from  block- 
ading any  Mexican  ports;  and  requiring  the 
former  (under  the  same  condition)  to  com- 
mence, at  the  earliest  moment  practicable, 
withdrawing  all  troops  of  the  United  States 
then  in  the  interior  of  the  Mexican  republic, 
to  points  that  shall  be  selected  by  common 
agreement,  at  a  distance  from  the  seaports 
not  exceeding  thirty  leagues;  and  such  evacu- 
ation of  tho  interior  of  the  republic  %Vv^\\  \i^ 
completed  with  the  least  poBSible  d^\^N  \  ^^^ 
Mexican  government  hereby  bindiii^  \\»^i  V^ 
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In  the  said  territories  property  of  every 
kind,  now  belonging  to  Mexicans  not  estab- 
lished there,  shall  be  inviolably  respeeted. 
The  present  owners,  the  heirs  of  these,  and  all 
Mexicans  who  may  hereafter  acquire  said 
property  by  contract,  shall  enjoy,  with  respect 
to  it,  guarantees  equally  ample  as  if  the  same 
belonged  to  citizens  of  the  United  States. 

ARTICLE  IX. 

ADMISSION  OF  MEXICANS  TO    CITIZENSHIP    IN  THE 

UNITED  STATES. 

The  Mexicans,  who  in  the  territories  afore^ 
said,  shall  not  preserve  the  character  of  citi- 
zens of  the  Mexican  republic,  conformably 
with  what  is  stipulated  in  the  preceding 
article,  shall  be  incorporated  into  the  Union 
of  the  United  States,  and  be  admitted  at  tht 
proper  time  (to  be  judged  of  by  the  congress 
of  the  United  States)  to  the  enjoyment  of  all 
the  rights  of  citizens  of  the  United  States  ac- 
cording to  the  principles  of  the  constitution; 
and  in  the  meantime  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their 
liberty  and  property,  and  secured  in  the  free 
exercise  of   their  religion  without  restriction. 

ARTICLE  X. 
[Stricken  out.] 

ARTICLE  XL 

INCURSIONS  OF  SA^YXQESINTO  MEXICAN  TERRITORY 

Considering  \j\i«k\.  a  %"t**.V  "^%x\.«4V"<5t«»  \ss«.v 
tories  which,  b^j  \,\xft  ^Tft%«o.^  \x«a.\.i,^x^\a\<^ 
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comprehended  for  the  future  within  the 
limits  of  the  United  States^  is  now  occupied 
by  savage  tribes,  who  will  hereafter  be  under 
the  exclusive  controlof  the  government  of  the 
United  States,  and  whose  incursions  within 
the  territory  of  Mexico  would  be  prejudicial 
in  the  extreme,  it  is  solemnly  agreed  that  all 
such  incursions  shall  be  forcibly  restrained 
by  the  government  of  the  United  States  when- 
soever this  may  be  necessary;  and  that,  when 
they  cannot  be  prevented,  they  shall  be  pun- 
ished by  the  said  government,  and  satisfac- 
tion for  the  same  shall  be  exacted — all  in  the 
same  way,  and  with  equal  diligence  and 
energy,  as  if  the  same  incursions  were  medi- 
tated or  committed  within  its  own  territory 
against  its  own  citizens. 

It  shall  not  be  lawful,  under  any  pretext 
whatever,  for  any  inhabitant  of  the  United 
States  to  purchase  or  acquire  any  Mexican, 
or  any  foreigner  residing  in  Mexico,  who  may 
have  been  captured  by  Indians  inhabiting 
the  territory  of  either  of  the  two  republics, 
nor  to  purchase  or  acquire  horses,  mules, 
cattle,  or  property  of  any  kind,  stolen  within 
Mexican  territory  by  such  Indians. 

And  in  the  event  of  any  person  or  persons, 
captured  within  Mexican  territory  by  Indians, 
being  carried  into  the  territory  of  the  United 
States,  the  government  of  the  latter  engages 
and  binds  itself  in  the  most  solemn  manner 
so  soon  as  it  shall  know  of  such  cap\.\N^"«i>\^^- 
ing  within  its  territory,  and  ehaWbe  »XAft^<^ 
to  do,  through   the  faithful  exercise  ol  \\.^  vcl- 
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fluence  and  power,  to  rescue  them  and  return 
them  to  their  country,  or  deliver  them  to  the 
agent  or  representative  of  the  Mexican  govern- 
ment. The  Mexican  authorities  will,  as  far 
as  practicable,  give  to  the  government  of  the 
United  States  notice  of  such  captures;  and  its 
agent  shall  pay  the  expenses  incurred  in  the 
maintenance  and  transmission  of  the  rescued 
captives;  who,  in  the  meantime,  shall  be 
treated  with  the  utmost  hospitality  by  the 
American  authorities  at  the  place  where  they 
may  be.  But  if  the  government  of  the  United 
States,  before  receiving  such  notice  from 
Mexico,  should  obtain  intelligence,  through 
any  other  channel,  of  the  existence  of  Mexi- 
can captives  within  its  territory,  it  will  pro- 
ceed forthwith  to  effect  their  release  and  de- 
livery to  the  Mexican  agent  as  above  stipu- 
lated. 

For  the  purpose  of  giving  to  these  stipula- 
tions the  fullest  possible  eflficacy,  thereby 
affording  the  security  and  redress  demanded 
by  their  true  spirit  and  intent,  the  govern- 
ment of  the  United  States  will  now  and  here- 
after pass,  without  unnecessary  delay,  and 
always  vigilantly  enforce,  such  laws  as  the 
nature  of  the  subject  may  require.  And, 
finally,  the  sacredness  of  this  obligation  shall 
never  be  lost  sight  of  by  the  said  government 
when  providing  for  the  removal  of  the  Indians 
from  any  portion  of  the  said  territories,  or  for 
its  being  seU\^A.  X^-^  cvVxifexv^  ot  the  United 
States-  but,  otv  tYie  c.oxvVtvt^ ^ v^^^^x^^w^^'^^i^v 
then  be  taken  xvoX.  V.o  ^\^^^  ^^.^  ^xv^v^xv  ^^^- 
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pants  under  the  necessity  of  seeking  new 
homes  by  committing  those  invasions  which 
the  United  States  have  solemnly  obliged 
themselves  to  restrain. 

ARTICLE   XII. 

FIFTEEN  MILLION  DOLLARS  TO  BE  PAID  TO  MEXICO. 

In  consideration  of  the  extension  acquired 
by  the  boundaries  of  the  United  States,  as  de- 
fined in  the  fifth  article  of  the  present  treaty, 
the  government  of  the  United  States  engages 
to  pay  to  that  of  the  Mexican  republic  the 
sum  of  fifteen  millions  of  dollars. 

INSTALLMENTS   OF    PAYMENT — INTEREST    ON    DE- 
FERRED PAYMENTS. 

Immediately  after  this  treaty  shall  have 
been  duly  ratified  by  the  government  of  the 
Mexican  republic,  the  sum  of  three  millions 
of  dollars  shall  be  paid  to  the  said  govern- 
ment by  that  of  the  United  States,  at  the  city 
of  Mexico,  in  gold  or  silver  coin  of  Mexico. 
The  remaining  twelve  millions  of  dollars  shall 
be  paid  at  the  same  place,  and  in  the  same 
coin,  in  annual  installments  of  three  millions 
of  dollars  each,  together  with  interest  on  the 
same  at  the  rate  of  six  per  centum  per  annum. 
This  interest  shall  begin  to  run  upon  the 
whole  sum  of  twelve  millioas  from  the  day  of 
the  ratification  of  the  present  treaty  by  the 
Mexican  government,  and  the  first  of  the  in- 
stallments shall  be  paid  at  the  ex.p\Tft.\.\ow  ^\ 
one  year  from  the  same  day.  Tog>eV.\\^T  ^\^^^^ 
each  annual  instaJJment,  as    it  iaW^  dL\xe>^^ 
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whole  interest  accruing  on  such   installment 
from  the  beginning  shall  also  be  paid. 

ARTICLE  XIII. 

ASSUMPTION    BY    UNITED    STATES    OP     CLAIMS 

AQAINST  MEXICO. 

The  United  States  engage,  moreover,  to  as- 
sume and  pay  to  the  claimants  all  the  amounts 
now  due  them,  and  those  hereafter  to  become 
due,  by  reason  of  the  claims  already  liqui- 
dated, and  decided  against  the  Mexican  re- 
public, under  the  conventions  between  the 
two  republics  severally  concluded  on  the 
eleventh  day  of  April,  one  thousand  eight 
hundred  and  thirty-nine,  and  on  the  thirtieth 
day  of  January,  one  thousand  eight  hundred 
and  forty-three;  so  that  the  Mexican  republic 
shall  be  absolutely  exempt  for  the  future 
from  all  expenses  whatever  on  account  of  the 
said  claims. 

ARTICLE  XIV. 

DISCHARGE   OF  CLAIMS   OF   AMERICAN   CITIZENS 

AGAINST   MEXICO. 

The  United  States  do  furthermore  discharge 
the  Mexican  republic  from  all  claims  of  citi- 
zens of  the  United  States,  not  heretofore  de- 
cided against  the  Mexican  government,  which 
may  have  arisen  previously  to  the  date  of  the 
signature  of  this  treaty;  which  discharge 
shall  be  final  and  perpetual,  whether  the  said 
claims  be  rejected  or  be  allowed  by  the  board 
of  commisBiOTieT^  ^ioV\^^d  i^x  in  the  follow- 
ing article,  ^^.tvd  ^\i^\fcN^x  ^^^^k^SJ^^v^jvaL 
amount  oi  tboae  aWoN^^^. 
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ARTICLE    XV. 

SATISFACTION  OF  CLAIMS. 

The  United  States,  exonerating  Mexico 
from  all  demands  on  account  of  the  claims 
of  their  citizens  mentioned  in  the  preceding 
article,  and  considering  them  entirely  and 
forever  canceled,  whatever  their  amount  may 
be,  undertake  to  make  satisfaction  for  the 
same,  to  an  amount  not  exceeding  three  and 
one-quarter  millions  of  dollars.  To  ascertain 
the  validity  and  amount  of  those  claims,  a 
board  of  commissioners  shall  be  established 
by  the  government  of  the  United  States, 
whose  awards  shall  be  final  and  conclusive; 
provided,  that  in  deciding  upon  the  validity 
of  each  claim,  the  board  shall  be  guided  and 
governed  by  the  principles  and  rules  of  de- 
cision prescribed  by  the  first  and  fifth  articles 
of  the  unratified  convention,  concluded  at  the 
city  of  Mexico  on  the  twentieth  day  of  No- 
vember, one  thousand  eight  hundred  and 
forty-three;  and  in  no  case  shall  an  award  be 
made  in  favor  of  any  claim  not  embraced  by 
these  principles  and  rules. 

If,  in  the  opinion  of  the  said  board  of  com- 
missioners, or  of  the  claimants,  any  books, 
records,  or  documents,  in  the  possession  or 
power  of  the  government  of  the  Mexican  re- 
public, shall  be  deemed  necessary  to  the  just 
decision  of  any  claim,  the  commissioners,  or 
the  claimants  through  them,  aYia\\>  m\N\\w 
Bvch  period  as  coDgresB  may  deaigtiai^^  T£ii>5A 
an  application   in  writing  fox   tki©  ^^.ra^^  ^^' 
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dressed  to  the  Mexican  minister  for  foreign 
affairs,  to  be  transmitted  by  the  secretary  of 
state  of  the  United  States;  and  the  Mexican 
government  engages,  at  the  earliest  possible 
moment  after  the  receipt  of  such  demand,  to 
cause  any  of  the  books,  records,  or  documents, 
so  specified,  which  shall  be  in  their  possession 
or  power  (or  authenticated  copies  or  extracts 
of  the  same),  to  be  transmitted  to  the  said 
secretary  of  state,  who  shall  immediately  de- 
liver them  over  to  the  said  board  of  commis- 
sioners; provided  that  no  such  application 
shall  be  made  by,  or  at  the  instance  of,  any 
claimant,  until  the  facts  which  it  is  expected 
to  prove  by  such  books,  records,  or  documents 
shall  have  been  stated  under  oatL  or  affirma- 
tion. 

ARTICLE  XVI. 

FORTIFICATIONS  FOR  SECURITY. 

Each  of  the  contracting  parties  reserves  to 
itself  the  entire  right  to  fortify  whatever  point 
within  its  territory  it  may  judge  proper  so  to 
fortify,  for  its  security. 

ARTICLE  XVII. 

TREATY  OF   AMITY,  COMMERCE,    AND  NAVIGATION. 

The  treaty  of  amity,  commerce,  and  naviga- 
tion, concluded  at  the  city  of  Mexico  on  the 
fifth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-one,  be- 
tween the  \3tv\\.e^  S\.^\fe^  Qki  America  and  the 
United  Mexican  Si\.^.\.^^^  ^^^'^'^ '^^^  ^.^^i^n^^^-^^V 
article,  and  excepX.  ^o  l^x  ^^  ^V^^^:^:^x^^^^s.^^^\ 
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the  said  treaty  may  be  incompatible  with  any 
stipulation  contained  in  the  present  treaty,  is 
hereby  revived  for  the  period  of  eight  years  from 
the  day  of  the  exchange  of  the  ratifications  of 
this  treaty,  with  the  same  force  and  virtue  as 
if  incorporated  therein;  it  being  understood 
that  each  of  the  contracting  parties  reserves 
to  itself  the  right,  at  any  time  after  the  said 
period  of  eight  years  shall  have  expired,  to 
terminate  the  same  by  giving  one  year's  notice 
of  such  intention  to  the  other  party. 

ARTICLE  XVIIL 

SUPPLIES    FOR    AMERICAN    TROOPS   PREVIOUS    TO 

EVACUATION. 

All  supplies  whatever,  for  troops  of  the 
United  States  in  Mexico,  arriving  at  ports  in 
the  occupation  of  such  troops  previous  to  the 
final  evacuation  thereof,  although  subsequently 
to  the  restoration  of  the  custom-houses  at  such 
ports,  shall  be  entirely  exempt  from  duties 
and  charges  of  any  kind;  the  government  of 
the  United  States  hereby  engaging  and  pledg- 
ing its  faith  to  establish,  and  vigilantly  to  en- 
force all  possible  guards  for  securing  the  rev- 
enue of  Mexico,  by  preventing  the  importation, 
under  cover  of  this  stipulation,  of  any  articles 
other  than  such,  both  in  kind  and  quantity, 
as  shall  really  be  wanted  for  the  use  and  con- 
sumption of  the  forces  of  the  United  States 
during  the  time  they  may  remain  in  Mexico. 
To  this  end  it  shall  be  the  duty  ol  a\\  oSi^^x^ 
BDd  agents  of  the  United  States  \.o  d^uoxxxvc^ 
to  the  Mexican   authorities   at  th^  xe^p^^^A^^ 
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ports  any  attempts  at  a  fraudulent  abuse  of 
this  stipulation  which  they  may  know  of  or 
may  have  reason  to  suspect,  and  to  give  to 
such  authorities  all  the  aid  in  their  power  with 
regard  thereto;  and  every  such  attempt,  when 
duly  proved  and  established  by  sentence  of  a 
competent  tribunal,  shall  be  punished  by  the 
confiscation  of  the  property  so  attempted  to 
be  fraudulently  introduced. 

ARTICLE  XIX. 

RULES  OF  IMPORTATION  INTO  MEXICAN  PORTS. 

With  respect  to  all  merchandise,  effects  and 
property  whatsoever,  imported  into  ports  of 
Mexico  whilst  in  the  occupation  of  the  forces 
of  the  United  States,  whether  by  citizens  of 
either  republic,  or  by  citizens  or  subjects  of 
any  neutral  nation,  the  following  rules  shall 
be  observed : 

1,  All  such  merchandise,  effects  and  prop- 
erty, if  imported  previously  to  the  restoration 
of  the  custom  houses  to  the  Mexican  author- 
ities, as  stipulated  for  in  the  third  article  of 
this  treaty,  shall  be  exempt  from  confiscation, 
although  the  importation  of  the  same  be  pro- 
hibited by  the  Mexican  tariff. 

2,  The  same  perfect  exemption  shall  be 
enjoyed  by  all  such  merchandise,  effects  and 
property,  imported  subsequently  to  the  resto- 
ration of  the  custom  houses,  and  previously 
to  the  Bixly  d%.^s  fixed  in  the  following  article 
for  the  coin\ti^mVo\oxe.^<A\}ci&^^iLican  tariff 
at  SUCll  polls  T^^^ec^^.N^^^'Oc^fc'^^^^^  xs^^x^^isi.- 

dise    eiiecls  audi  ^lo^^tVa  \sc«.^^,V^'^^^^^^'^ 
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the  time  of  their  importation,  subject  to  the 
payment  of  duties,  as  provided  for  in  the  said 
following  article. 

3.  All  merchandise,  effects  and  property 
described  in  the  two  rules  foregoing  shall, 
during  their  continuance  at  the  place  of  im- 
portation, and  upon  their  leaving  such  place 
for  the  interior,  be  exempt  from  all  duty,  tax, 
or  impost  of  every  kind,  under  whatsoever 
title  or  denomination.  Nor  shall  they  be  there 
subjected  to  any  charge  whatsoever  upon  the 
sale  thereof. 

4.  AH  merchandise,  effects  and  property 
described  in  the  first  and  second  rules,  which 
shall  have  been  removed  to  any  place  in  the 
interior  whilst  such  place  was  in  the  occupa- 
tion of  the  forces  of  the  United  States,  shall, 
during  their  continuance  therein,  be  exempt 
from  all  tax  upon  the  sale  or  consumption 
thereof,  and  from  every  kind  of  impost  or  con- 
tribution; under  whatsoever  title  or  denomi- 
nation. 

5.  But  if  any  merchandise,  effects,  or  prop- 
erty described  in  the  first  and  second  rules, 
shall  be  removed  to  any  place  not  occupied  at 
the  time  by  the  forces  of  the  United  States, 
they  shall,  upon  their  introduction  into  such 
place,  or  upon  their  sale  or  consumption 
there,  be  subject  to  the  same  duties,  which, 
under  the  Mexican  laws,  they  would  be  re- 
quired to  pay  in  such  cases  if  they  had  been 
imported  in  time  of  peace,  through  tli^i  xsivtv 
time  cuBtom  bouseB,  and  had  thete  ^^Jv^l  \\\^ 

duties  oonformably  with  the  Mexican  \,at\^. 


641  TREATY. 

6.  The  owners  of  all  merchandise,  effects, 
or  property  described  in  the  first  and  second 
rules,  and  existing  in  any  port  of  Mexico, 
shall  have  the  right  to  reship  the  same,  ex- 
empt from  all  tax,  impost,  or  contribution 
whatever. 

With  respect  to  the  metals,  or  other  prop- 
erty, exported  from  any  Mexican  port  whilst 
in  the  occupation  of  the  forces  of  the  United 
States,  and  previously  to  the  restoration  of 
the  custom  house  of  such  port,  no  person 
shall  be  required  by  the  Mexican  authorities, 
whether  general  or  state,  to  pay  any  tax, 
duty  or  contribution  upon  any  sr.ch  exporta- 
tion, or  in  any  manner  to  account  for  the 
same  to  the  said  authorities. 

ARTICLE  XX. 

CERTAIN  PROPERTY  TO  BE  ADMITTED  TO  ENTRY. 

Through  consideration  for  the  interests  of 
commerce  generally,  it  is  agreed,  that  if  less 
than  sixty  days  should  elapse  between  the 
date  of  the  signature  of  this  treaty  and  the 
restoration  of  the  custom  houses  conformably 
with  the  stipulation  in  the  third  article,  in 
such  case  all  merchandise,  effects  and  prop- 
erty whatsoever,  arriving  at  the  Mexican 
ports  after  the  restoration  of  the  said  custom 
houses,  and  previously  to  the  expiration  of 
sixty  days  after  the  day  of  the  signature  of 
this  treaty,  shall  be  admitted  to  entry;  and 
no  other  duUes  s\vvi\\  \i^  \«nW^  iVv^reon  than  i 
the  duties  eftta\A\s\i^^  \i^  >^^  \.^\S!^  \.^n«v^Vj^  ^ 
force  at  sxxcYi  cw^\,om\xoxx^^^^^^^N:\«v^^\^^ 
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restoration  of  the.  same.  And  to  all  such 
merchandise,  effects  and  property,  the  rules 
established  by  the  preceding  articles  shall 
apply. 

ARTICLE  XXI. 

FUTURE   DISAGREEMENT — ARBITRATION. 

If,  unhappily,  any  disagreement  should 
hereafter  arise  between  the  governments  of 
the  two  republics,  whether  with  respect  to 
the  interpretation  of  any  stipulation  in  this 
treaty,  or  with  respect  to  any  other  particular 
concerning  the  political  or  commercial  rela- 
tions of  the  two  nations,  the  said  govern- 
ments, in  the  name  of  those  nations,  do  prom- 
ise to  each  other  that  they  will  endeavor,  in 
the  most  sincere  and  earnest  manner,  to  settle 
the  differences  so  arising,  and  to  preserve  the 
state  of  peace  and  friendship  in  which  the 
two  countries  are  now  placing  themselves; 
using,  for  this  end,  mutual  representations 
and  pacific  negotiations.  And  if,  by  these 
means,  they  should  not  be  enabled  to  come  to 
an  agreement,  a  resort  shall  not,  on  this 
account,  be  had  to  reprisals,  aggression,  or 
hostility  of  any  kind,  by  the  one  republic 
against  the  other,  until  the  government  of 
that  which  deems  itself  aggrieved  shall  have 
maturely  considered,  in  the  spirit  of  peace 
and  good  neighborship,  whether  it  would  not 
be  better  that  such  difference  should  be  settled 
by  the  arbitralion  of  commissioners  appoiul^d 
on  each  side,  or  by  that  of  a  f  riend\>f  w^iWoxv, 
ind  should  each  course  be  proposed  b^  ^VX^^'t 
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party,  it  shall  be  acceded  to  by  the  other,  un- 
less deemed  by  it  altogether  incompatible 
with  the  nature  of  the  difference,  or  the  cir- 
cumstances of  the  case. 

ARTICLE  XXII. 

WAR — PRIVATE    PROPERTY RESPECT    FOB 

CHURCHES,  ETC.      PRISONERS  OF  WAR. 

If  [which  is  not  to  be  expected,  and  which 
God  forbid!]  war  should  unhappily  break  out 
between  the  two  republics,  they  do  now,  with 
a  view  to  such  calamity,  solemnly  pledge 
themselves  to  each  other  and  to  the  world, 
to  observe  the  following  rules,  absolutely, 
where  the  nature  of  the  subject  permits,  and 
as  closely  as  possible  in  all  cases  where  such 
absolute  observance  shall  be  impossible. 

1.  The  merchants  of  either  republic  then 
residing  in  the  other  shall  be  allowed  to  re- 
main twelve  months  [for  those  dwelling  in  the 
interior],  and  six  months  [for  those  dwelling 
at  the  seaports],  to  collect  their  debts  and 
settle  their  affairs;  during  which  periods  they 
shall  enjoy  the  same  protection  and  be  on  the 
same  footing,  in  all  respects,  as  the  citizens  or 
subjects  of  the  most  friendly  nations,  and,  at 
the  expiration  thereof,  or  at  any  time  before, 
they  shall  have  full  liberty  to  depart,  carry- 
ing off  all  their  effects  without  molestation  or 
hinderance;  conforming  therein  to  the  same 
laws  which  the  citizens  or  subjects  of  the 
most  friendly  nations  are  required  to  conform 
to.  Upon  l\i^  exi\,T«bXi^Q»  q\  \3tv^%.T\3^\ft^  of  either 
nation  into  l\ie\«txV\.oT\fi»^^V^^^'^^^>^^^^^ 
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and  children,  ecclesiastics,  scholars  of  every 
faculty,  cultivators  of  the  earth,  merchants,  ar- 
tisans, manufacturers  and  fishermen,  unarmed 
and^inhabiting  unfortified  towns,  villages  or 
places,  and  in  general  all  persons  whose  occu- 
pations are  for  the  common  subsistence  and 
benefit  of  mankind,  shall  be  allowed  to  con- 
tinue their  respective  employments  unmo- 
lested in  their  persons.  Nor  shall  their 
houses  or  goods  be  burned  or  otherwise  de- 
stroyed, nor  their  cattle  taken,  nor  their  fields 
wasted  by  the  armed  force  into  whose  power, 
by  the  events  of  war,  they  may  happen  to 
fall;  but  if  the  necessity  arise  to  take  any- 
thing from  them  for  the  use  of  such  armed 
force,  the  same  shall  be  paid  for  at  an  equit- 
able price.  All  churches,  hospitals,  schools, 
colleges,  libraries,  and  other  establishment? 
for  charitable  and  beneficent  purposes,  shall 
be  respected  and  all  persons  connected  with  the 
same  protected  in  the  discharge  of  their  duties 
and  the  pursuit  of  their  vocations. 

2.  In  order  that  the  fate  of  prisoners  of 
war  may  be  alleviated,  all  such  practices  as 
those  of  sending  them  into  distant,  inclement, 
or  unwholesome  districts,  or  crowding  them 
into  close  or  noxious  places,  shall  be  studiously 
avoided.  They  shall  not  be  confined  in  dun- 
geonSj  prison-ships,  or  prisons;  nor  be  put  in 
irons,  or  bound,  or  otherwise  restrained  in  the 
use  of  their  limbs.  The  ofiBcers  shall  enjoy 
liberty  on  their  paroles,  within  convenient 
districts^  and  have  comfortable  q\\aT\«tf^\  ^xA 
the  common  Boldiera  shall   be   d\^^^%dL  vcl 
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cantonments,  open  and  extensive  enough  for 
air  and  exercise,  and  lodged  in  barracks  as 
roomy  and  good  as  are  provided  by  the  party 
in  whose  power  they  are,  for  its  own  troops. 
But  if  any  officer  shall  break  his  parole  by 
leaving  the  district  so  assigned  him,  or  finy 
other  prisoner  shall  escape  from  the  limits  of 
bis  cantonment,  after  they  shall  have  been 
designated  to  him,  such  individual,  officer,  or 
other  prisoner  shall  forfeit  so  much  of  the  bene- 
fit of  this  article  as  provides  for  his  liberty  on 
parole  or  in  cantonment.  And  if  any  officer  so 
breaking  his  parole,  or  any  common  soldier 
so  escaping  from  the  limits  assigned  him, 
shall  afterwards  be  found  in  arms,  previously 
to  his  being  regularly  exchanged,  the  person 
so  offending  shall  be  dealt  with  according  to 
the  established  laws  of  war.  The  officers 
shall  be  daily  furnished  by  the  party  in  whose 
power  they  are,  with  as  many  rations,  and  of 
the  same  articles,  as  are  allowed,  either  in 
kind  or  by  commutation,  to  officers  of  equal 
rank  in  its  own  army;  and  all  others  shall  be 
daily  furnished  with  such  ration  as  is  allowed 
to  a  common  soldier  in  its  own  service;  the 
value  of  all  which  supplies  shall,  at  the  close 
of  the  war,  or  at  periods  to  be  agreed  upon 
between  the  respective  commanders,  be  paid 
by  the  other  party  on  a  mutual  adjustment 
of  accounts  for  the  subsistence  of  prisoners; 
and  such  accounts  shall  not  be  mingled  with 
or  set  ofi  a^a.\tv«>\.  ^xv^  ^il^ftrs^  nor  the  balance 
due  on  tbem  \>e  mX^J^^^^^^'^^^'^^s^^^^^'^.^l^^ 
or  reprisal  lot   ^M  ^^"^^^  ^V^\«^^^^^^i^v^ 
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pretended.  Each  party  shall  be  allowed  to 
keep  a  commissary  of  prisoners,  appointed  by 
itself,  with  every  cantonment  of  prisoners,  in 
possession  of  the  other;  which  commissary 
shall  see  the  prisoners  as  often  as  he  pleases ; 
shall  be  allowed  to  receive,  exempt  from  all 
duties  or  taxes,  and  to  distribute  whatever 
comforts  may  be  sent  to  them  by  their  friends; 
and  shall  be  free  to  transmit  his  reports  in 
open  letters  to  the  party  by  whom  he  is  em- 
ployed. 

And  it  is  declared  that  neither  the  pretense 
that  war  dissolves  all  treaties,  nor  any  other 
whatever,  shall  be  considered  as  annulling  or 
suspending  the  solemn  covenant  contained  in 
this  article.  On  the  contrary,  the  state  of  war 
is  precisely  that  for  which  it  is  provided;  and 
during  which  its  stipulations  are  to  be  as 
sacredly  observed  as  the  most  acknowledged 
obligations  under  the  law  of  nature  or  nations. 

ARTICLE  XXIII. 

RATIFICATION   OF   TREATY. 

This  treaty  shall  be  ratified  by  the  president 
of  the  United  States  of  America,  by  and 
with  the  advice  and  consent  of  the  senate 
thereof;  and  by  the  president  of  the  Mexican 
republic,  with  the  previous  approbation  of  its 
general  congress;  and  the  ratifications  shall  be 
exchanged  in  the  city  of  Washington,  or  at  the 
seat  of  government  of  Mexico,  in  four  moivibs* 
from  the  date  of  the  signature  bereoi,Qt  %<^^xv^x 
If  practicable. 
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In  faith  whereof,  we,  the  respective  plenipo- 
tentiaries, have  signed  this  treaty  of  peace, 
friendship,  limits  and  settlement;  and  have 
hereunto  affixed  our  seals  respectively.  Done 
in  quintuplicate,  at  the  city  of  Guadalupe  Hi- 
dalgo, on  the  second  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  forty-eight. 

N.  P.  Trist.  [l.  s.] 

Luis  G.  Cuevas.     [l.  s.] 

Bernardo  Couto.  [l.s.] 

MiGL.  Atristan.    [l.  s.] 

And  whereas,  the  said  treaty,  as  amended, 
has  been  duly  ratified  on  both  parts,  and  the 
respective  ratifications  of  the  same  were  ex- 
changed at  Queretaro  on  the  thirtieth  day  of 
May  last,  by  Ambrose  H.  Sevier  and  Nathan 
Clifford, commissioners  on  the  part  of  the  gov- 
ernment of  the  United  States,  and  by  Senor 
Don  Luis  de  la  Rosa,  minister  of  relations  of 
the  Mexican  republic,  on  the  part  of  that  gov- 
ernment; 

Now,  therefore,  be  it  known,  that  I,  James 
K.  Polk,  president  of  the  United  States  of 
America,  have  caused  the  said  treaty  to  be 
made  public,  to  the  end  that  the  same  and 
every  clause  and  article  thereof  may  be  ob- 
served and  fulfilled  with  good  faith  by  the 
United  States  and  the  citizens  thereof. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  cawaed  \Jc^ei  ^^^<A  >(3ckfc^3k^\\\ftd  States 
to  be  affixed. 
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Done  at  the  city  of  Washington  this  fourth 
day  of  July,  one  thousand  eight  hun- 
[l.  s.]     dred  and  forty-eight,  and  of  the  inde- 
pendence of  the  United  States  the  sev- 
enty-third. 

James  K.  Polk. 
By  the  President: 

James  Buchanan,  Secretary  of  State. 


ARTICLES  REFERRED  TO 

IN  THE 

Fifteentli  Article  of  tlie  Frecelinn  Treaty. 


FIRST  AND  FIFTH  ARTICLES  OF  THE   UN- 
RATIFIED CONVENTION  BET  WEEN  THE 
UNITED     STATES    AND    THE  MEXI- 
CAN REPUBLIC,  OF  THE   TWEN- 
TIETH OF  NOVEMBER,  1843. 


ARTICLE  I. 

COMMISSIONERS    OF    CLAIMS. 

All  claims  of  citizens  of  the  Mexican  repub- 
lic against  the  government  of  the  United 
States,  which  shall  be  presented  in  the  man- 
ner and  time  hereinafter  expressed,  and  all 
claims  of  citizens  of  the  United  States  against 
the  government  of  the  Mexican  republic, 
which  for  whatever  cause  were  not  submitted 
to  nor  considered  nor  finallv  decided  bv  the 
commission  nor  by  the  arbiter  appointed  by 
the  convention  of  eighteen  hundred  and 
thirty-nine,  and  which  shall  be  presented  in 
the  manner  and  time  hereinafter  specified, 
shall  be  xeleiTfed  l,o  ^our  commissioners,  who 
shall  ioim  a  \)oaxd^  ^tv^  "^^J}^  \i^  "ss-^^xs^^^  m 
the  follomtv^  m^m^^^,  ^^"^  ^'^'^  ^^^^^  '^^^ 
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commissioners  shall  be  appointed  by  the 
president  of  the  Mexican  republic,  and  the 
other  two  by  the  president  of  the  United 
States,  with  the  approbation  and  consent  of 
the  senate.  The  said  commissioners  thus  ap- 
pointed shall,  in  the  presence  of  each  other, 
take  an  oath  to  examine  and  decide  impar- 
tially the  claims  submitted  to  them,  and 
which  may  lawfully  be  considered,  according  ^ 
to  the  proofs  which  shall  be  presented,  the 
principles  of  right  and  justice,  the  law  of 
nations  and  the  treaties  between  the  two 
republics.. 

ARTICLE  V. 

UMPIRE. 

All  claims  of  citizens  of  the  United  States 
against  the  government  of  the  Mexican  re- 
public, which  were  considered  by  the  com- 
missioners and  referred  to  the  umpire  ap- 
pointed under  the  convention  of  the  eleventh 
of  April,  eighteen  hundred  and  thirty-nine, 
and  which  were  decided  by  him,  shall  be  re- 
ferred to  and  decided  by  the  umpire  to  be  ap- 
pointed, as  provided  by  this  convention,  on 
the  points  submitted  to  the  umpire  under  the 
late  convention,  and  his  decision  shall  be 
final  and  conclusive.  It  is  also  agreed  that 
if  the  respective  commissioners  shall  deem  it 
expedient  they  may  submit  to  the  said  arbiter 
new  arguments  upon  the  said  clain:s. 
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CONSTITUTION  OF  1879. 

Act,  every  to  embrace  one  subject,  140. 

for  orgfanization  of  municipal  corporations,  296. 
Actions,  against  corporations,  where  commenced, 
356. 

against  the  state,  409. 

and  causes  of  action  existing  at   adoption  of 
constitution,  428. 
Actual  Settler,.' 8e«  state  lands. 
Adjournment,  of  legislature,  129,  187. 
Administrator,  of  estate,    rights  for  disclosure  of 

estate,  84. 
Adulteration  of  wine,  act  to  prevent,  78. 
Africans,  separate  schools  for,  43. 
Agriculture,  college  of,  251. 

to  be  fostered,  242. 
Alameda,  license  ordinance  of,  311 . 

number  of  superior  judges  theiein,  222. 
Aliens,  as  heirs,  245. 

dangerous  classes  of,  405. 

estates  of  devoted  to  schools,  244. 

property  rights  of,  106. 

rights  of  to  engage  in  business,  43. 
Amending  and  revising  constitution,  401. 
Amendment  of  code  sections,  147. 

of  free  holder  charter,  289. 

of  law,  by  reference  to  title,  140. 

of  laws,  140-144. 
Appeal,  in  formation  of  reclamation  d\s\)Y\c\»'s».  \\^^ 

In  probate  proceedings,  200,  205. 
in  special  cases,  204, 


662  INDEX  TO  CONSTITUTION  1879 

Appeal,  matter  of  toll  road,  202. 

on  law  alone,  in  criminal  cases,  203. 

only  in  felony  cases,  202. 

right  determined  by  amount  involved,  203. 

to  Superior  Oourt,  207. 

where  mode  not  provided,  201. 

See  Supreme  Court, 
Appellate  jurisdiction  of  Superior  Court,  206. 

of  Supreme  Oourt,  198. 
Appointment,  to  vacancy,  184. 
Approiyriation  defined,  176. 

for  anniversaries,  137. 

for  mining  bureau,  139,  172. 

for  sectarian  purposes  prohibited,  173. 

for  Supreme  Court  reporter,  172. 

for  world's  fair,  137. 

of  money,  by  legislature,  137. 

recovery  back  of  void,  172. 

what  words  necessary,  139. 
Appropriation  bill,  creation  of  office  in,  172. 

general,  171.  ^ 

power  of  governor,  132. 

to  contain  but  one  item,  181. 
Approval,  of  city  charter  by  legislature,  295. 
Arbitrary  discrimination,  as  to  cities  of  sixth  class, 

278. 
Army,  governor  commander  in  chief  of,  184. 

standing,  none  shall  be  kept  in  time  of  peace, 
69.  . 
Arrest,  electors  privileged  from,  116. 
Artificial  light,  municipal  regulations,  341. 
Assault  with  deadly  weapon,  charge  of,  78. 

with  intent,  etc.,  charge  of,  78. 
Assembly,  compensation  of  members  of,  140. 

districts,  members  of,  126. 

election  of  members,  123. 

executive  sessions  of,  129. 

has  sole  power  of  impeachment,  134. 

how  vacancies  filled,  129. 
journal  required  to  b^  kept^  128. 
limitation  on    ap^oNxi^xasv>x»  oiV  ^s^'s^J^'e^  qI  to 
civil  office^  \^5. 
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Assembly,  number  of  members  of,  126. 

privilege  of  members  from  arrest,  129. 

qualification  of  members  of,  125. 

recesses  of,  129. 

rules  of,  128. 

what  constitutes  quorum,  128. 
< 'Assess,"  and  collect,  include  **levying, ''  322. 
Assessment,  according  to  benefits,  81. 

for  reclamation  district,  94. 

in  irrigation  districts,  369. 

in  reclamation  districts,  82. 

legalizing  void,  326. 

manner  of  making,  365. 

not  synonymous  with  taxation,  370. 

of  benefits,  330. 

of  land  and  improvements,  371. 

of  mortgage,  371. 

of  property,  365,  383. 

of  taxes,  special  laws  for,  prohibited,  150. 

on  railroads,  how  apportioned,  383. 

when  collected,  where  deposited,  331. 

See  tax,  impost,  etc. 
Assessor,  counties  of  second  class,  66. 
Asylum,  for  treatment  of  insane,  42. 
Attorney,  absence  of  at  trial,  77. 

deceit  of,  causes  no  jeopardy,  76. 

disbarment  of,  55. 

for  assistance  of  district  attorney,  261. 

native  of  China  cannot  be,  212. 

right  to  be  represented  by,  69,  83,  84. 

services  in  promoting  legi^ation,  182. 

should  be    appointed  for  defendant    charged 
with  murder,  76. 
Attorney-general,  compensation  of,  189. 

election  and  term  of,  189. 
Auditor,  not  authorized  to  receive  license  taxes, 

333. 
Bail,  excessive,  defined,  49,  50. 

excessive  prohibited,  47. 

how  proper  or  excessive  determined,  48. 

in  murder  case,  47,  51. 

on  habeas  corpus,  51. 
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Bail,  right  to,  47. 

Bailable,  capital  offenses  are  not,  47. 

what  offenses  are,  47. 
Bakery,  Sunday  law,  155. 
Ballot,  election  by,  117. 
Bank  commissioners  act,  141,  161. 

and  insolvency,  207. 
Bank  statements  act  requiring  to  be  filed  with 

recorder,  356. 
Banking,  charters  for  prohibited,  350. 

corporations  must  be  organized  under  general 
laws,  350. 
Barber  shops,  Sunday  closing,  45,  110,  156. 
Barry  ordinance,  307. 
Bays  and  harbors,  public  rights  in  395. 
Beneficial  use,  damage  to,  99. 
Benefits,  assessments  according  to,  81. 
Berkeley,  charter  of,  280. 

re-incorporation  of,  272. 

saloon  licenses  in,  282. 
Bill,  creation  of  courts  by,  130. 

every  to  embrace  one  subject,  140. 

general  appropriation,  171. 

making  appropriation,  shall  contain  but  one 
item,  181. 

may  originate  in  either  house,  129. 

must  be  presented  to  governor  after  passage. 
132. 

no  law  except  by,  129. 

of  attainder,  prohibited,  100. 

reading  of  in  legislature,  130. 
Bills,  limitation  on  introduction  of  in  legislature. 

122. 
Boards  of  education  may  be  provided  by  charter, 

299. 

of  San  Francisco,  277. 

state,  248. 
Boards  of  election,  may  be  provided  for  bj^  charter 

300. 
Boards  oi  ec^>ia\\^a\.\OTi,\iCi\s*Yd^  of  aupervisoi's  shall 

duty  oi  cown^^y,'^"^^- 
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Boards  of  equalizatioii,  election,  duties,   etc.,    of 

members  of  state,  378. 

state  shall  assess  railroads,  383. 
Board  of  examiners,  employ ment  of  expert  by,  269. 
Board  of  freeholders,  ineligible  member  of,  267. 

generally,  288. 

see  charter. 
Board  of  health,  must  be  maintained,  413. 
Board  of  police  commissioners,   may  be  provided 
for  by  charter,  300. 

see  city  charter. 
Boards  of  super^risors,  261. 

shall  annually  fix  water  rate,  388. 

shall  constitute  boards  of  equalization,  378. 
Bonded  indebtedness  of  corporations,  restrictions 

upon,  353. 
Bonds,  application  of  revenue  to,  336. 

are  property,  365. 

corporation  as  surety,  157. 

for  public  buildings,   act  authorizing  issue  of, 
335. 

issued  under  Wright  act,  336. 

of  city,  interest  to  be  paid  out  of  state,  330. 

of  corporations,  restrictions  upon  issuing,  353. 

see  street  improvement. 
Books  of  corporations,  subject  to  inspection,  355. 

what  must  show,  355. 
Boundary,  of  state,  420. 
Bourn,  A.  J.,  act  for  relief  of,   177. 
Bounty,  defined,  176. 
Boys'  and  Girls'  Aid  Society,  329. 

see  minors. 
Bribery,  disqualifies  for  office,  412. 

in  legislature,  181,  182. 
Brick  building  laundry  ordinance,  306. 
Buildings,  public,  253. 
Calaveras  County,  fee  bill  of  1878,  427. 
CaUfomia,  see  state  of. 

division  of  powers  of  state,  117. 
Capital  offenses,  not  bailable,  41. 
Capital  of  state,  406. 
Cemeteries,  special  Jaws  relating  to  pvoViVXiVX.ek^^'^^' 
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Cemeteries,  removal  of,  158. 
Certiorari,  by  Superior  Courts,  207. 

by  Supreme  Court,  198. 

in  contempt  case,  2G6. 
Challenge,  to  jury,  54. 
Change  of  Venue,  case  arising  in  justice  court,  213. 

see  impartial  trial. 
Charging  juries,  as  to  facts,  233-238. 
Charitable  institutions,  appropriations  for,  136. 

purposes  and  trusts,  411. 
Charter,  **app roved"  by  legislature  is    a    statute, 
298. 

forfeiture  of,  not  to  be  remitted,  351. 

freeholders'  organic  law  of  city,  288. 

manner  of  legislative  approval,  130. 

manner  of  preparing,  288. 

not  to  be  extended,  351. 

unused  is  forfeited,  350. 

what  may  be  provided  for  in,  299. 

Charter  elections,  see  hoards  of  freeholders. 
Chief  executive,  see  governor. 
Chief  Justice,  of  Supreme  Court,  194. 

absence  or  inability  to  act,  195. 
Chinese,  article  relating  to,  404. 

contracts  for  coolie  labor  void,  406. 

employment  on  public  work,  405. 

employment  of  on  street  work,  43. 

in  schools,  406. 

no  right  of  suffrage,  114. 

restrictidhs  against,  404,  406. 

shall  not  be  employed  by  corporation,  405. 
Church,  appropriation  for  prohibited,  173. 
Cities,  boards  of  education  in,  246. 

changing  boundaries  of,  294. 

congressional  districts  in,  170. 

counties  and  towns,  256. 

division  fences  in,  65. 

exercise  of  authority  beyond  city  limits,  295. 

incorporation  of,  270. 

may  proVY^e>  Ioy  Vvi^^^^XKow  q1  vaarchandise,  331. 

of  fifth  an^  a\x.\.\v  cXa.^'s*^^^  ^\. 

of  sixtb.  c\a.sa,  ^\^mc.ox^o^^iNXo^  Q^,^s\, 
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Cities,  power  to  enforce  police  and  sanitary  regula- 
tions, 305. 
taxation  therein  in  absence  of  charter  provis- 
ion, 294. 
Cities  and  Counties  controlled  by  general  laws,  266. 
City,  how  indebtedness  beyond  income  may  be  in- 
curred, 334. 
includes  a  city  and  county  government,  297. 
may  enforce  regulations  not  in  conflict  with 

general  laws,  305. 
may  frame  charter,  288. 
ordinances  must  be  reasonable,  42. 
provision  for  lights,  water,  etc.,  341. 
shall  not  be  released  from  state  taxes,  304. 
taxes,  depositary  for,  331. 
taxing  power,  basis  of,  320,  322,  323. 
City  and  County  Qovemmento,  286. 

may  be  consolidated,  285. 
City  charter,  approval  by  legislature,  122,  288. 
exclusion  of  territory  by  amendment,  294. 
establishing  courts,  133. 
is  a  statute,  284. 

may  provide  for  police  commissioners,  299. 
portions  may  be  voted  on  separately,  289. 
repeal  of  does  not  impair  contract,  103. 
what  boards  may  be  created  by,  299,  300. 
Civil  action,  three-fourths  of  jury  may  render  ver- 
dict, 54. 
Civil  cases,  see  jury  trial. 
Civil  power,  military  subordmate  to,  69. 
Civil  process,  members  of  legislature  exempt  dur- 
ing session,  129. 
'Claims  against  county,  priority  of,  336. 
Classification,  as  to  payment  of  fees,  69. 
basis  for,  65,  261. 
by  arbitrary  discriminations,  278. 
construction  must  permit,  65. 
.  counties  of  thirty -fifth  class,  164. 
mandatory  provisions,  112. 
upon  division  of  county,  164. 
ClasBiScation  ofcitiea^  act  of  1891  liel^  \xiiQ,o\i'e?Cv 
tutioDol,  285, 
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object  of,  167. 
Clark  of  state  pmon.  255. 

ot  Supreme  Court,  election   and  duties  of,  231, 
salary  of.  tor  Svipi-eme  Court,  424. 
Clarka  aail  attaches  of  police  courts,  299. 
In  state  offices,  compeoBation  of,  189. 
Codea — 

Civil  Code,  section  172,  105. 

section  312,  437. 

section  315,  437. 

section  322,  350.  510. 

section  331,  20B. 

section  359,  354,  423. 

section  489,  364. 

section  490,  364 

section  499,  64,  90. 

Bection  671,  107,  245. 

section  672,  107,  245. 

section  827,  536. 

section  1001,279. 

section  1241,  396,  398. 

section  1242,  SX. 

section  1260,  396. 

section  1263,  573. 

section  1622,  284,  298. 

section  J917,  176. 

section  1946,  537. 

section  3442,  105. 

section  3479,  280. 
Code  of  Civil  Pkocedure. 

section  45,  196. 

section  57,  464. 

section  73,  214. 

section  74,  214, 

section  «3,  192. 

section  8.'..  228. 

aeeUoiiW^,"wa.,-aA- 

aeclionUO,  \«i.•i*-S.."'W'i.■ 
3eclion\l■^., 'a-;. 
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Code  of  Civil  Procedure. 
section  116,  218. 
section  134,  214. 
section  170,  437, 
section  204,  438. 
section  216,  430. 
section  274,  118,  302. 
section  284,  82. 
section  286,  82. 
section  297,  55. 
section  325,  104. 
section  392,  214,  220. 
section  395,  358. 
section  410, 153. 
section  483,  238. 
section  537,  348. 
section  564,  531. 
section  702,  105. 
section  720,  73. 
section  726,  268. 
section  738,  63. 
section  802,  201. 
^    section  810,  201. 
section  861,  100. 
section  865,  100. 
section  942,  51.* 
section  963,  200,  205. 
section  974,  218. 
section  980,  214. 
section  997,  216. 
section  1058,  297. 
section  1102,  205. 
section  1112,  221. 
section  1118,  221. 
section  1183,  414,  426. 
section  1184,  414, 
section  1187,  102. 
section  1190,  426. 
section  1191,  99,  415. 
seotion  1199,  414. 
section  1206,  82,  86,  lt55. 
aection  1207,  86 
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Code  op  Civil  Procedure. 

section  1209,  72 

section  1222,  61,  72. 

section  1238,  279,  457. 

section  1248,  91. 

section  1249,  93,  95. 

section  1251,  93. 

section  1254,  90,  98,  462. 

section  1255,  88. 

section  1459,  84,  107. 

section  1460,  84, 107. 

section  1664,  210. 

section  1856,  375. 

section  1878,  73. 

section  1880,  488. 

section  1881,  73. 

section  2061,  236. 
Penal  Code. 

section  154,  70. 

section  182,  229. 

section  245,  49. 

section  300,  44,  46,  64, 110,  146,  155. 

section  301,  44,  46,  110,  155. 

section  306,  423. 

section  310J,  45,  110,  156,  166. 

section  318,  309. 

section  319,  170. 

section  326,  170. 

section  330,  213,  309. 

section  340,  155. 

section  370,  55,  219,  280. 

section  372,  55,  280. 

section  377,  219,  273,  310. 

section  397,  44,  46. 

section  424,  332. 

section  426,  332. 

section  626,  70. 

section  636,  82. 

section  666,  475. 

section  ^^2.,  ^^. 

section  ^^,  ^"^y  ^. 

^eQtiou  ^^^,  "^^^- 
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Penal  Code. 

section  772,  53,  59,  85,  135,  206. 

sectioD  801,  56. 

section  821,  51. 

section  868,  86. 

section  869,  83. 

section  878,  50. 

section  881,  50. 

section  915,  228. 

section  995,  58. 

section  1004,  56. 

section  1008,  82. 

section  101 7,  74. 

section  1033,  52. 

section  1119,  79. 

section  1129,  50. 

section  1142,  214. 

section  1170.  54. 

section  1180,  73. 

section  1205,  48. 

section  1235,  202. 

section  1246,  202. 

section  1270,  47. 

section  1271,  47. 

section  1323,  72,  80. 

section  1382,  73,  75,  85. 

section  1388,  63,  139,  191,  251,  329. 

section  1523,  107. 

section  1524,  107. 

section  1548,  463. 

section  1567,  73. 

section  1590,  241. 
Political  Code. 

section  15,  299. 

section  329,  101. 

section  343, 253,  331. 

section  368,  331, 

section  369,  331. 

section  408,  520. 

section  2950,  467. 

section  577,  331. 
section  684,  520, 
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Political.  Code. 

section  755,  231,  425. 

section  879,  185. 

section  996,  186. 

section  1000, 185. 

section  1030,  231. 

section  1041,  192,  228. 

section  1043,  293. 

section  1075,  287. 

section  1083,  115. 

section  1084,  115. 

section  1239,  115. 

section  1503,  250. 

section  1552,  243,  301,  427. 

section  1593,  146. 

section  1617,  43,  146,  247,  249,  417. 

section  1618,  162. 

section  1645,  152,  246. 

section  1662,  247,  249. 

section  1670,  247. 

section  1771,  247, 249. 

section  1793,  417. 

section  2521,  162. 

section  2522,  162. 

section  2569,  121. 

section  2619,  93,  141. 

section  2853,  111,  162. 

section  3004,  416. 

section  3012,  273,  310. 

section  3025,  273,  310. 

section  3084,  273,  310. 

section  3360,  309,  324,  426 

section  3363,  260. 

section  3449  to  3459,  82. 

section  3481,  144. 

section  3495,  400. 

section  3500,  400. 

section  3629,  378. 

section  3633,  378. 

section  ^^40,^^1. 

section  ^^4^,'3a'5. 

section  ^^50,  ^"^^ 
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Political  Code. 
section  3665,  385. 
section  3665,  157,  386, 387. 
section  3666,  384. 
section  3668,  108,  152. 
section  3670,  108,  162,  157,  346,  385,  387. 
section  3681,  368. 
section  3696,  561. 
section  3785,  102. 
section  3788,  105. 
section  3971,  122. 
section  3972,  122. 
section  4000,  124, 142. 
section  4024,  124. 
section  4027,  124. 
section  4045,  309. 
section  4109,  124,  244, 284. 
section  4111,  124. 
section  4175,  153. 
section  4344,  124. 
section  4445,  339. 
section  4449,  339. 
section  4468,  410. 
Collect  and  assess  include  levying,  322. 
Combinations    of  transportation  companies   pro- 
hibited, 361. 
Commander  in  chief,  governor  is,  184. 
Commissioners,  for  Superior  Court,  231. 
for  Supreme  Court,  192. 
hereafter  created,  408. 
of  funded  debt  of  Sacramento,  329. 
of  transportation  act,  148. 
Commisnoners,  see  railroad  commissioners. 
Commissions  shall  be  in  the  name  of  the  people  of 

the  state,  188. 
Common  carriers,  corporations  which  are,  360. 
right  to  connect  at  state  line  with  others,  360. 
shall  not  restore  rates  after  lowering,  361 . 
subject  to  legislative  control,  360. 
Common  Carriers^  see  railroads. 
Common  scboolB,  how  supported,  2.44. 
legislature  shall  provide  for,  2A5. 
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Community  property,  act  relating  to,  105. 

Commutation  tickets,  362. 

Compensation,  amendment  of  bond  given  for,  92. 

and  salary  used  synonymously,  301. 

commensurate  with  duties  a  question  of  fact, 
263. 

condemnation  for  railway,  89. 

due  abutting  owner  on  street,  99. 

extra,  a  gift,  176. 

extra,  prohibited,  177. 

for  private    property  when  taken   for  public 
use,  87. 

for  right  of  way  over  street,  92. 

for  taking  private  property,  87. 

how  estimated  in  eminent  domain,  91,  92. 

in  eminent  domain,  79. 

in  eminent  domain  does  not  depend  upon  con- 
tract, 96. 

irrespective  of  benefit,  92. 

not  to  be  increased,  300. 

of  constables,  303. 

of  county  and  township  officers,  261. 

of  officers  shall  not  be  increased,  300. 

of  state  officers  and  clerks,  189. 

of  right  to  recover  for  land  condemned,  90. 

Supreme  Court  reporter,  164. 

under  former  constitution,  99. 
Compensation^    see  damage;    flood;    street  improve- 
ments; supervisors. 
Concealed  weapons,  carrying  of,  47,  308. 
Congressional  districts,    contiguous  territory  of, 

170. 

in  cities,  170. 
Complaint,  sufficiency  of  to    recover  taxes  from 

railroad  company,  108. 
Compulsory  process,  for  witness,  76. 
Constables,  act  fixing  salaries,  263. 

compensation  of,  303. 

special  laws  relating  to  prohibited,  149. 

supervision,  ol  lo^s  ol,  ^%. 
Consolidated  city  wi^  ^ovmX.^  ^Q^wt^xsvwQj^^-^Tl^ 

300. 
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Consolidated  city  and  county  government,  is  a 

municipality,  287. 
permitted,  286. 
Consolidation  act,  154,  266. 

controlled  by  some  general  laws,  277. 
fixes  term  of  justices  of  the  peace,  229. 
not  repealed  by  constitution,  427.    ♦ 
remains  in  force,  287. 
Consolidation  acU  see  San  Francisco, 
Constitution,  amendment  and  revision  of,  401. 
construction  of,  47. 
effect  of  adoption  upon  actions  and  causes  of 

action,  427. 
effect  of  adoption  upon  contracts,  bonds,  etc., 

427. 
effect  of  adoption  upon  courts,  428. 
effect  of  adoption  upon  crimes  committed,  428. 
effect  of  adoption  upon  indictments  and  infor- 
mations, 428. 
effect  of  adoption  upon  taxes,  fines,  penalties, 

428. 
former,  decisions  under,  346. 
oi  1849,  certain  decisions  as  to  corporations, 

346,  347. 
of  United  States,  supreme  law,  46. 
printing  and  distribution  of,  431 . 
proclamation  for  election,  431. 
repeal  of  laws,  421. 
when  took  effect,  433,  438. 
Constitutional  convention,  expenses  for,  419. 
manner  of  calling,  403. 

members,  number,  qualification,  election,  403. 
Construction,  a  single  section  or  clause  may   be 
declared  void,  67. 
mandatory  and  prohibitory  provisions.  111. 
of  Sees.  1,  2,  Art.  XIV  and  Sec.  19.  Art.  XI, 
393. 
Construction  of  Constitution,  47. 
former  construction  followed,  346. 
general  rules  applicable,  42. 
Contempt,  appeal  in  cases  of,  200. 

proceedings  criminal  in  character,  ^2.. 
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Counties,  power  of  police  and  sanitary  regrulations, 
305. 
provision  as  to  classification  of,  111. 
thirty -fifth  class,  64. 
County  and  township  government,  distinction  be- 
tween, 259. 
and  township  officers,  special  laws  relating  to 

prohibited,  150. 
buildings,  contract  extending  over  a  year,  340. 
division,  general  laws  for,  257. 
how  indebtedness  beyond  income  may  be  in- 
curred, 334. 
indebtedness,  funding  of,  147. 
may  enforce  regulations  not  in  conflict  with 

general  laws,  306. 
new,  general  laws  for,  267. 
shall  not  be  released  from  state  taxes,  304. 
County  clerk,  261. 

ex  officio  clerks  of  courts  of  record,  231. 
term  of,  in  San  Francisco,  266. 
County  g^ovemment,  142. 

appointment  of  deputies,  154. 
general  system  for,  258. 
County  officers,  compensation  according  to  duties, 
261. 
compensation  of  shall  nob  be  increased,  300. 
designation  of,  261. 
legislature  shall  provide  for,  261. 
terms  of,  261. 
County  ordinances,  respecting  licenses,  310. 
County  seat,  how  removed,  256. 

special  laws,  changing  prohibited,  150. 
County  superintendent  of  schools,  244. 
Court  reporter,  see  compensation. 
Courts,  abolished,  429,  430. 
designation  of,  191. 

effect  of  adoption  of  constitution  upon,  428. 
of  record,  county  clerks  are  ex  officio  clerks  of, 

231. 
of  record,  wYv^Ai  ^ice>^  'ZSQ. 
transfer  ol  proci^^^vn?,^  x»<i  ^^^  q.wvcV$.^  &a^. 
Cows,  ordinaiic©  ag^m^X>'^^V^^^^^'^^* 
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Credit,  of  city  to  railroad,  177. 

of  county,  when  prohibited,  177. 

of  state,  giving  or  lending  of  prohibited,  173. 
Credits,  assessment  of,  365. 
Crimes,  and  misdemeanors,  special    laws    for  the 

punishment  of  prohibited,  149. 

committed  before  constitution  went  into  effect, 

428. 
Criminal  cases,   change  of  venue,  52. 
Criminal  libel,  how  prosecuted,  60. 
Criminal  prosecution,  extra  counsel  for,  261. 

party  shall  have  speedy  and  public  trial,  69 . 
Cross  examination,   of  defendant  in  criminal  case, 

80. 
Cruel  and  unusual  punishments  prohibited,  47,  48, 

49. 
Cumulating^  votes,  see  corporations. 
Damage,  by  flood,  87. 

for  taxing  of  property  by  municipality,  88. 

resulting  from  public  work,  98. 

without  injury,  abandonment  of  highway,  96. 

see  beneficial  use. 

see  compensation  Riparian  owner. 
Days  work,  eight  hours  as,  418. 
Debris,  storage  of,  145,  208. 
Debts  of  corporation,  liability  for,  348. 

no  imprisonment  for,  100. 

secured  taxation  of  371. 
Deceased  persons,  special  laws  affecting  estates  of 

prohibited,  150. 
Declaration  of  rights,  42. 
Deductions,  in  assessments,  366«  371. 
Deed  of  trust')  see  mortgage;  assessment. 
Deeds,  special  laws  giving  effect  to  prohibited,  150. 
Defalcation  of  public  funds  a  felony,  136. 
Delegration  of  powers,  118,  307. 
Delegation  of  powers,  affecting  municipalities  pro- 
•      hibited,  327. 

as  to  establishing  county  boundary,  122. 

decisions  as  to,  263. 

in  aofc  relating  to  harbor  comm^issioxveYa,  \^\ . 
in  act  relating  to  viticulturalcom'ra,  ViV* 
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Deposit,  of  muDicipal  taxes,  331. 
Depositions,  in  criminal  cases,  80,  81,  83. 

laws  to  provide  for  taking,  70. 

of  absent  witness,  86,  87. 

persons  accused  of  crime  entitled  to,  70. 

when  admitted  in  evidence,  72. 
Deputies,  act  concerning,  159. 

allowance  of,  301. 

for  certain  county  ofiQcers,  267. 

pay  of,  301. 

supervisors  cannot  appoint,  263. 
Directors,  of  corporations,  liability  of,  348. 

of  railroad  company  shall  not  furnish  supplies, 
etc.,  360. 

see  joint  stock  associations;  state  board  of  prison; 
see  prison  directors. 
Disbarment,  accused  not  entitled  to  jury,  55, 
Discrimination,  in  transportation  charges,  362. 
Disincorporation,  cities  of  sixth  class,  167. 
Disqualification,  for  office,  412. 
Distribution,  of  powers,  117. 
District,  congressional,  how  formed,  170. 
District  Attorney,  261. 

employment  of  counsel  to  aid,  261. 

supervision  of  constables'  bills,  270. 
Dictricts,  assembly  and  senatorial,  126. 
Division  fences,  height  of,  317. 

in  cities,  305. 

regulation  of,  65. 
Division  of  county,  general  law  for,  257. 

see  classification. 
Divorce,  a  ease  in  equity,  201. 

action  for  is  a  case  in  equity,  201. 

jury  cannot  be  demanded,  52. 

special  laws  granting  prohibited,  149. 
Drainage,  act  to  promote,  119, 178,  325. 
Due  process  of  law,  70,  73. 

as  to  claims  under  sections  1206, 1207,  C.  C.  P., 
82,  86. 

deprivation  ot  life,  etc.,  must  be  by,  69. 
/       destvucUon  ol  \\<\woy^ 'm  vi^^Xaiva.  ^-saafe^  'Z8, 

in  taking  prope^vX.^  ^'^'^ . 
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>ue  process  of  law,  meaning  of,  83,  84. 

protection  from  overflow,  81. 

widening  of  Dupont  street,  San  Francisco,  79. 

see  h(yfne8tead;  game  law, 
hieling,  restrictions  against,  407. 
>ues,  are  property,  365. 

from  corporations,  how  secured,  347. 
>upoxit  street,  widening  of,  78, 
iducation,  242. 

boards  of  may  be  provided  for  by  charter,  299. 

provision  for,  242. 

state  board,  how  composed,  248. 
iducational  qualificatioxi  to  right  of  suffrage,  113. 
light  hours  a  legal  days  work,  418. 
ijectment,  jury  trial  in,  51. 

ilectioxi,  boards  of  may  be  provided  for  by  char- 
ter, 300. 

canvass  of  returns  of  constitution,  433. 

contest,  201. 

exemption  from  arrest  of  electors,  116. 

for  adoption  of  charter,  288. 

for  adoption  of  constitution,  431,  433. 

for  charter  amendment,  289. 

for  charter,  portions  may  be  voted  upon,  289. 

for  directors,  etc. ,  of  corporations,  364. 

for  indebtedness  in  excess  of  revenue,  334. 

for  members  of  assembly,  123. 

for  members  of  constitutional  convention,  403. 

for  removal  of  county  seat,  256. 

in  legislature,  171. 

manner  of  conducting,  117. 

militia,  duty  on  day  of,  116. 

"next  by  the  people,"  186. 

of  governor,  183. 

of  justices  of  the  Supreme  Court,  197. 

of  lieutenant-governor,  188. 

of  officers  under  constitution,  419. 

of  railroad  commissioners,  362. 

of  superintendent  of  public  instruction,  243. 

plurality  constitutes  choice,  413. 

primary,  law,  66. 
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Election,  provision  for  future  to  conform  to  con- 
8titutio4,  434. 

qualification  entitling  to  suffrage,  113. 

returns  for  governor,  183. 

special  laws  providing  for  conducting  prohib- 
ited, 150. 

to  adopt  constitution,  432. 

to  fill  vacancies  in  legislature,  129. 

upon  incurring  state  debts,  396. 

when  held,  419. 
Election  commiseioners  in  San  Francisco,  166,  284. 
Electors  excused  from  militia  duty,  116. 

exempt  from  arrest  on  election  days,  116. 

gaining  or  losing  residence,  116. 

resident  of  Veterans'  Home,  116. 
Eleemosynary,  defined,  41  i. 

institutions,  137. 

purposes,  perpetuities  only  allowed  for,  410. 
Elis^ble,  meaning  of,  136. 

who,  to  be  governor,  183. 
Elisor,  grand  jury  sumtnoned  by,  56. 
Embezzlement  or  defalcation  to  be  a  felony,  136. 
Emblems  and  devices  prohibited,  242. 
Eminent  domain,  bond  for  compensation,  92. 

costs  of  second  trial,  98. 

delegation  of  right,  90. 

exercise  of  right  of  against  corporations,  352. 

for  railway  purposes,  89. 

inherent  right  of  state,  90. 

manner  of  estimating  compensation,  91,  95. 

right  of  as  to  frontages  on  navigable  waters,  395. 

right  of  is  inherent  in  the  state,  90. 

special  cases,  212. 

uniformity  of  law,  61. 

value  to  be  determined   as  of  the  time  when 
taken,  91. 

see  local  statute,  compensation,  harbor  frontage. 
Enacting  clause  of  statutes,  119. 
English  language,  legislative  and  judicial  proceed- 
ings shall  b^  In.  140. 
Snumeration  ol  Yv%\i\.^  ^V^  \xqx»  *\«x^"»5sx  ^^  deny 

Others,"  IVi. 
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Equalization  of  assessments,  369. 

powers  and  duties  of  state  board,  378. 

state  board  of,  378. 
Escape  from  custody,  right  to  counsel,  83. 
Estuaries  and  bays,  harbor  frontage  on,  395. 
Eureka,  city  ordinance,  310. 
Evasion  of  constitutional  provision,  338. 
Evidence,  aliunde,  on  question  of  gift,  174,  175. 

deposition  as,    72.^ 

in  absence  of  defendant,  79. 

in  matter  of  selling  stocks  on  margin,  16d. 

street  assessment  as     56. 

see  treason,  witness. 
Excursion,  rates,  362. 
Execution  sale,  as  creating  contract,  105. 
Executive  department,  182. 
Executive  power,  vested  in  governor,  182. 
Exempt,  what  property  from  taxation,  366. 
Exemption  from  arrest  on  election  days,  116. 

from  poll  tax,  386. 

see  homestead. 
Ex  post  facto,  as  applied  to  ordinances,  315. 
Ex  post  facto  law,  as  to  adverse  possession,  104. 

prohibited,  100. 

shall  not  be  passed,  100. 
Expert,  power  to  employ,  179. 

when  not  an  officer,  173. 
Extra  compensation,  after  service  rendered,  177  ^ 
Extra  session,  governor  may  convene  legislature 

in,  187. 
Extraordinary  indebtedness,  341. 
Facts,  charging  jury  as  to,  233-238. 
Favorable  conditions,  see  foreign  corporations. 
Federal  jurisdiction,  46. 
Fee  bill,  applicable  to  San  Francisco,  45. 

in  probate  cases,  66. 

of  1870,  264. 

of  1876,  436. 

of  1895, 68,  269,  270. 

of  1895,  probate  fees  in,  369. 

of  1895,  unconstitutional  provision  ol,^^% 
Feeble  minded  ciiildren,  Ixoine  lor ,  \%\. 
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Fees,  accountability  of  officers  for,  261. 

act  relating  to  payment  of  in  San  Francisco,  69. 

act  to  establish,  149. 

and  salaries  of  officers,  legislature  to  provide 
for,  261. 

no  judicial  officers  except  justices  of  the  peace, 
etc,  shall  receive,  232. 

of  county  and  township  officers,  149. 

special  laws  affecting  prohibited,  150. 
Felony,  jury  trial  in  cases  of,  54. 

lobbying  declared  to  be,  181. 

making  profit  out  of  public  funds  is  a,  333. 

mode  of  appeal  in  cases  of,  202. 
Fences,  partition,  in  cities,  305. 

see  divUion  fences. 
Females,  not  to  be  discriminated  against,  42. 
Fictitious  issue  of  corporation  bonds,  353. 

issue  of  corporation  stock,  353. 
Fine  and  imprisonment,  48. 
Fines,  excessive  not  imposed,  47. 

taxes  and  penalties  due  at  adoption  of  constitu- 
tion, 428. 
Fire  limits,  in  San  Francisco,  310. 
Fiscal  Year,  when  commences,  409. 
Fire  block  act,  see  street  railways. 
Flag  of  California,  242. 

of  United  States  only  carried  by  militia,  242. 
Flood,  damage  by,  87. 
Forcible  entry,  jurisdiction  in,  226. 
Foreclosure,  of  mortgage  not  entitled  to  jury,  52. 
Foreign  insurance  companies,  license  tax  upon,  323. 

corporations,  no  favorable  conditions  to,  356. 
Foreigners,  dangerous  classes  of,  405. 

property  rights  of,  106. 
Forfeiture,  must  be  judicially  found,  351. 
Forgery,  disqualifies  for  office,  412. 
Former  acgriittal.  see  jeopardy. 
Forty  years,  municipal  bonds  may  run,  334. 
Francliise,   act.  providing  for  sale  of  in  municipal- 
ities, 14t%, 

assessment.  ol,^^"&. 

assignment,  ol  \»o  cor^oT^^^^^^  ^^. 
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Franchise,  elective,  112. 

for  taking  tolls,  330. 

forfeiture  of,  not  to  be  reoiitbed,  351. 

is  property,  365. 

leasing  and  alienation,  restrictions  upon,  353. 

legislature  can  not  permit  alienation  of,  353. 

liabilities  of  assignees  or  lessees  of,  353. 

not  to  be  extended,  351. 

right  to  collect  water  rates  is,  344,  392. 

sale  of,  148. 

shall  not  be  extended  by  legislature,  350. 

unused  are  forfeited,  350. 
Fraud,  imprisonment  for,  100. 

jurisdiction  of,  51. 

jury  trial  in  case  of,  51. 
Freeholders  charter,  amendment  of,  289. 

approval  by  legislature,  295. 

constitutional  provision  for  is  self  executing,  298. 

election  for,  and  approval  of,  288. 

portions  may  be  voted  on  separately,  289. 

what  may  contain,  299. 

see  city  cfiarter. 
Free  holders,  board  of,  generally,  288. 
Free  museums,  exempt  from  taxation,  366. 
Free  passes,  prohibition  of  to  officers,  361. 
Free  public  libraries,  exempt  from  taxation,  366. 
Freights,  and  passengers  discriminations  in  rates, 
362. 

lowering  and  raising  of,  361. 
Fresno,  contract  for  sewer  from  city   to  county 

farm,  340. 
Fruit  trees,  under  four  years  exempt  from   taxa- 
tion, 387. 
Funds  of  university,  how  drawn,  252, 

investment  of,  251. 
Gaftnbluig,  ordinance  against,  282. 
Game,  possession  of,  a  misdemeanor,  70. 
Game  law,  destruction  of  nets,  etc.,  82. 
Gas  inspector,  abolished,  331. 
Gas^  regulation  of  charges  for,  180. 
Oeneral  appropriation  bill,  171. 
Oenerallaw,  as  to  corporations,  Z^^ 
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General  law,  cities  and  counties  governed  by,  266. 

concorning"  cities,  63. 

concerning  taxes,  62,  63. 

ordinances  subject  to,  314. 

uniform  operation  of,  61. 

what  is,  62. 

see  cla88ification  of  counties. 
General  nature,  all  laws  of  shall    have   uniform 

operation,  61. 
Gift,  defined,  176. 

essential  qualities  of,  175. 

enterprises,  prohibited,  168. 

evidence  aliunde  as  to,  174. 

extra  compensation  as,  176. 

interest  on  state  debt  as,  176. 

of  credit  of  state,  173,  174. 

of  public  moneys  prohibited,  174. 

see  Yosemite  and  Wanona  road, 
Glenn  county,  262. 
Government  divided  into  three  departments,  117. 

purpose  of,  45. 

Sacramento  declared  to  be  seat  of,  406. 

what  instituted  for,  45. 
Governor,  all  bills  after  passage  must  be  presented 
to,  132. 

cannot  hold  office  under  U.  S.,  187. 

compensation  of,  189. 

disqualification  or  death  of,  188. 

duties  of,  184. 

election  of,  183. 

executive  power  in,  182. 

failure  to  elect,  183. 

has  power  to  adjourn  legislature  in  case  of  dis- 
agreement, 187. 

how  elected  and  term  of,  183. 

impeachment  of,  188. 

is  commander  in  chief,  l64. 

is  the  supreme  executive  power,  182. 

legislative  bills  to  be  presented  to,  132. 

limit  ation  \ipo\i  p«A»To^^^^  of^  186. 

may  adioMrii\^S\a\«A.MT^,\^'\. 

may  appomt.  \.o  >jac?k.Tic^  A^- 
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Governor  may  convene  legislatur'e  in  extra  8C88ion. 
187. 

may  call  extra  session,  187. 

member  of  state  board  of  education,  248. 

messag^e  of,  187. 

not  eligible  to  office  of  United   States  senator, 
190. 

pardoning  power  of,  240. 

power  of,  in  appropriation  bills,  133. 

power  to  fill  certain  vacancies.  184. 

proclamation  for  constitution  election.  431. 

returns  of  election  for,  183. 

salary  of,  189. 

shall  appoint  prison  directors,  253. 

shall  communicate  to  legislature  by  message, 
187. 

shall  fill  vacancy  in  office  of  Superior  judge,  223. 

shall  fill  vacancy  in  railroad  commission,  364. 

shall  fill  vacancy  in  Supreme  Court,  198. 

shall  have  pardoning  power,  240. 

shall  report  to  legislature  all  pardons,  etc.,  241. 

shall  sign  all  grants  and  commissions,  188. 

time  of  election  of,  124. 

to  appoint  prison  directors,  253. 

to  keep  seal  of  state,  188. 

vacancy  in  office,  183. 

veto  of,  133. 

when  chosen  by  legislature,  183. 

who  eligible  to  be,  J 83. 

who  succeeds  in  event  of  death,  etc.,  188. 
Grammar  schools,  246. 
Grand  jury,  a  defendant  as  witness  before,  86. 

from  list  of  preceding  year,  58. 

irregularities  in  summoning,  57. 

is  part  of  court,  57. 

power  to  summon  by  elisor,  56. 

summoned  at  least  once  a  year,  56. 

witness  before,  57. 
Grants  and  commissions,  signed  by  governor,  188. 

shall  be  in  the  *name  of  the  people  of  the  state 
of  California,  188. 
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Grape  vines  under  three  years  exempt  from  lax- 

ation,  387. 
Grave  yards,  removal  of  bodies,  158,  159. 
Great  seal  of  state,  see  governor. 
Grievances,  right  to  petition  for  redress  of,  61. 
Ground  squirrels,  ordinance  against,  308. 
Growing  crops  exempt  from  taxation,  366. 
Habeas  corpus,  47. 

admitting  to  bail  on,  51. 

by  witness  detained,  50. 

errors  not  reached  by,  53. 

in  case  of  excessive  punishment,  48. 

may  be  issued  by  Supremo  Court,  198. 

Superior  Courts  may  issue,  207. 

when  not  proper,  56. 

when  witness  may  be  discharged  on,  49. 

see  writ  of;  jurisdiction. 
Happiness,  rignt  to  obtain,  42. 
Harbor  commissioners,  act  concerning,  121,  162. 

power  to  employ  architect,  179. 
Haroor  frontage,  etc.,  395. 

eminent  domain  as  to,  395. 

right  of  eminent  domain  as  to,  395. 
Harbors  and  Bays,  public  rights  in,  395. 
Hartson  Act,  124. 
Hastings^  college  of  law,  252. 
Health  and  police  regulations  authorized,  305. 

board  of  provision  for.  413. 

legislature  shall  provide  for  state  board  of,  413. 
Hiatus,  in  office.  186. 
High  schools,  246. 

act  of  March  20,  1891,  322. 

act  to  provide  for  establishing,  321. 
Higher    offense,     trial    for    after    conviction    set 

aside,  74. 
Highways,  special  laws  relating  to  prohibited,  149. 
Home  for  feeble  minded  children,  181. 

for  inebriates,  332. 
Homestead,  act  enabling  one  spouse  to  alienate,  85. 

exemptior\/i%. 

excess  ovevey.^m>^\i\oTv.,*^^'\. 

intent  oi  ex©m^\.\ou\^\^'t^»^Q^a^^-^^v^^'^^^^^. 
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Homestead,  oral  agreement  as  to  incumbrance  of, 

396. 
House  of  correction,  act  of  1877,  425. 
Husband   and  wife,    conveyances   of  community 
property,  105. 

separate  property  of,  409. 

see  married  women;  homestead. 
Illegal  contra,cts,  state  and  county,  177 — 180. 
Immunities,  laundry  license,  109. 

special,  prohibited,  108. 

Sunday  law,  110. 

tax  upon  sheep  herding,  109. 

what  may  not  be  granted,  108. 
Impairing  obligation  of  contracts,  by  law  relating 
to  tax  sale»,  102. 

where  a  remedy  is  provided,  102. 

see  insolvent  law. 
Impartial  trial,  newspaper  publications,  72. 

no  right  to  particular  jury,  53. 

right  to  change  place  of  trial,  52. 
Impeachment,  assembly  alone  has  power  of,  134. 

court  of,  191. 

extent  of  judgment,  135. 

officers  liable  to,  135. 

trial  of  in  senate,  134. 
Implication,  powers  given  by,  179. 
Implied  powers  of  officers,  179. 
Imprisonment  and  fine,  48. 

and  hard  labor,  49. 

for  debt,  prohibited,  100. 

none  for  debt,  100. 
Inalienable  rights,  42. 
Income  tax  may  be  assessed,  38B. 
Inconsistent  laws  repealed,  421. 
Indebtedness  beyond   income,   how    may    bo    in- 
curred, 334. 

extraordinary,  341 

in  excess  of  revenue,  333,  341. 

in  excess  of  revenue,    how  may  be  created,  334. 

for  year,  what  is  not,  335,  336. 

Dot  to  exceed  revenue  of  year,  3M. 
of  year,  continuing  contract,  S39. 
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Indebtedness  of  year,  decisions  as  to,  333-341. 

of  state,  limitations  upon,  395. 

prohibitions  against,  339. 
Indians,  In  public  schools,  43. 

selling  liquor  to,  44,  46. 

war  bonds,  176. 
Indictment,  for  offenses,  56. 

found   at  time  of  taking  effect  of  constitution. 
428. 

time  within  which  must  be  filed,  75. 
Indigent,  appropriations  for,  136,  139. 
Infamous  crimes,  misdemeanor  as,  57. 
Inferior  Courts,  191, 

jurisdiction  of,  230. 
Information,  and  U.  S.  constitution,  57. 

demurrer  to,  56. 

effect  of  demurrer  sustained,  82. 

may  be  filed  before  notes  of  examination  are 
transcribed,  58. 

may  be  for  offense  shown   by  evidence  before 
magistrate,  58. 

must  be  after  commitment,  58. 

must  be  all  in  English,  i43. 

must  be  filed  within  one  year,  56. 

not  employed  for  removal  from  office,  59. 

or  indictment,  56. 

prosecution  by,  56. 

second,  before  demurrer  to  first  is  decided,  82. 

time  within  which  must  be  filed,  75. 
Inheritance,  by  aliens,  106. 

Injunctions  may  be  issued  on  legal  holidays,  20". 
Innocence,  presumption  of,  45. 
Insane  Asylum,    unreasonable  ordinance  against, 

42. 
Insolvent  act  of  1880,  61,  102. 

of  1880,  contempt  under,  61. 

of  1876,  122. 
Insolvent  law,  as  impairing  obligation  of  contracts, 

102. 
Insolvency  and  \i?k,xiV  coxsimSs&vyaftvs  act,  207. 
Inspection,  etc.,  ol  me^^\i^Vi^\^^^^ ^\W,^^^, 
Inspector  oi  weig\i\3^  ^li^  m^^^Ax^^^.^m. 
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[nstructions  of  court,  as  to  facts,  233-238. 
[nterest  on  bonds,  provision  for,  334,  341. 

on  city  bonds,  payable  out  of  state,  330. 

to  be  allowed  pawn  brokers,  155. 

when  due  from  state,  176. 
interpreter,  see  reporter's  notes. 
Interstate  coxnineree,  see  railroad  license  tax. 
Involuntary  servitude,  except  for  punishment  pro- 
hibited, 107. 
Irrigation  districts  are  a  class  of  municipal  corpo- 
rations, 336. 

are  municipalities,  305. 

are  quasi  municipal  corporations,  393. 

may  be  vested  with  power  of  taxation,  321. 

organization  proceedings  are  special,  212. 

right  to  vote  in  112,  115. 

taxation  in,  321. 
eopardy,  and  former  acquittal  must  be  specially 
pleaded,  74. 

and    former  acquittal   must  be  submitted   to 
jury,  74. 

discharge  after  examination  by  magistrate,  77. 

no  person  to  be  twice  in,  69. 

on  account  of  discharge  of  jury,  75. 

on  charge  of  prior  conviction,  81. 

on  new  information  filed,  77. 

plea  of,  73,  77. 

plea  sustained  in  libel  case,  75. 

upon  new  trial,  81. 

when  arises,  79. 

when  attaches,  51,  52. 

when  impossible  under  complaint,  79,  80. 

when  plea  cannot  be  sustained ,  74. 

when  plea  must  be  interposed,  85. 

see  attorney, 
oint  stock  association;  see  corporation. 
bumals  of  legislature,  necessity  of  entries,  there- 
in, 131,  132. 

presumption  as  to,  128,  131. 

required  to  be  kept  by  legislature,  128. 

vot^s  at  ajl  elections  shall  be  enteve^  m,  V\\, 


) 


692  INDEX  TO  CONSTITUTION  1879 

Judge  of  Superior  Court,  affidavit  before  drawing 
salary,  240. 

compensation  of,  232. 

election  and  terms  of,  222. 

eligibility  of,  240. 

how  number  of  Increased  or  diminished,  225. 

how  removed,  226. 

may  hold  court  in  another  county,  224,  225. 

not  eligible  to  other  office,  233. 
-number  of  may  be  Increased,  226. 

pro  tempore,  224. 

removal  of,  226. 

expenses  allowed,  302. 

ineligible  to  other  office,  233. 

not  to  practice  law,  240. 

shall  not  charge  juries  as  to  matters  of  fact,  233. 
Judg^nent,    debtor,    rights    to    notice  of     claims 
under  1206,  1207  ,  C.  C.  P.,  86. 

on  undertaking  on  appeal,  51. 
Judicial  department,  191. 

of  what  consists,  191. 

see  justices  courts. 
Judicial  notice,  of  statutory  requirements,  174. 
Judicial  officers,  how  removed,  226. 

shall  receive  no  fees  except,  232. 
Judicial  system,  applicable  until  changed  by  legis- 
lature, 436. 
Jurisdiction,  concurrent,  226. 

federal  in  the  state,  46,  58. 

In  forcible  entry  and  detainer,  227. 

in  misdemeanor  conspiracy,  213. 

in  various  cases,  217,  219,  220,  221. 

of  Inferior  courts,  230. 

of  justices  of  the  peace,  226. 

of  superior  court,  206. 

of  supreme  court,   198. 

upon  creating  new  county,  71. 

various  tests  of,  207,  209,  210,  212,  214,  216,  220, 
227  to  230. 
Juror,    not    incompetent    on  account  of  religious 

be\iei,4^. 
Jury,  discbarge  ol  ou\e.^?Cs.\iQ\^^^l  ,nx\. 
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ury,  fee  for  deposit  in  advance  of  trial,  53. 

newspaper  influence  upon,  72. 

number  of,  64. 

shall  not  be  charged  as  to  matters  of  fact,  233. 

special  laws  summoning  prohibited,  149. 

see  grand  jury, 
ury  trial,  challenges  in,  54. 

in  action  for  disbarment,  55. 

in  action  to  quiet  title,  53. 

in  cases  of  fraud,  51. 

in  civil  cases,  54. 

in  divorce,  52. 

in  ejectment,  51. 

in  eminent  domain,  90. 

in  foreclosure,  52. 

in  misdemeanor  in  office,  53. 

no  right  to  particular  jury,  53. 

right  guaranteed,  54. 

right  same  as  at  common  law,  52. 

rule  of  court  as  to,  52,  53. 

waived  by  plea  of  guilty,  52. 

waiver  of,  65. 

when  waived,  52. 

see  impartial  trial;  judgment  against  sureties;  or^ 
dinance;  trial  by  jury* 
ustices  court,  in  Berkeley,  280. 

in  San  Jose,  281. 

in  Stockton,  164.  * 

I)art  of  the  judicial  system,  192. 
ustices  of  the  peace,  68,  191. 

are  constitutional  officers,  229. 

are  judicial  officers,  228. 

concurrent  jurisdiction,  226. 

courts  of  a  creation  of  constitution,  193. 

effect  of  not  qualifying,  429. 

in  cities,  147. 

jurisdiction  of,  193. 

jurisdiction  in  conversion,  211. 

jurisdiction  not   to  trench  upon  other  courts, 
226. 

number  of  in  cities,  226. 

powers,  how  fixed,  226.  ,    ^ 
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Justices  of  the  peace,  special  laws  regulating  pro- 
hibited, 149. 

terms  and  election  of,  192. 

term  of  office  of,  193,  302. 

vacancy  in  office  of,  429. 
Justice  of  Supreme  Court,  affidavit  before  draw- 
ing salary,  240. 

as  magistrates,  60. 

compensation  of,  232. 

eUgibility  of,  240. 

expenses  allowed,  302. 

how  removed,  226. 

not  eligible  to  other  office,  233. 
Juvenile  offenders,  acts  concerning,  63,  66. 
King^s  county,  258. 

act  creating,  219. 
liabor  of  convicts,  not  to  be  let  by  contract,  255. 
Land  and  improvements  to  be  separately  assessed, 
371. 

character  of,  in  eminent  domain,  89. 

cultivated  and  uncultivated  to  be  assessed  same, 
371. 

holding  of  large  tracts  of  to  be  discouraged,  398. 

manner  of  assessing,  371. 

of  state,  for  actual  settlers,  399. 

shall  be  assessed  by  section  or  fraction,  371. 

to  be  granted  only  to  actual  settlers,  399. 

fee  suitable  for  cultivation. 
Land  and  homestead  exemption,  396. 
Lassen  county,  ordinance  taxing  sheep,  320. 
Laundries,  ordinance  concerning,  109. 
Laundry  ordinance,  43,  44. 

requiring  consent  of  property  owners,  306. 
Law,  due  process  of,  69. 

ex  post  facto,  shall  never  be  passed,  100. 

impairing    the   obligation    of    contracts    shall 
never  be  passed,  100. 

manner  of  enacting,  129. 

no  law  except  by  bill,  129. 

shall  not  be  amended  by   reference  to  its  title, 
140. 
Law  librarieB,  ac\»  \.o  e^X»«^i^^aV^^* 
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law  making  power,  legislature  alone  is  not,  122. 

lawful  calling,  right  to  pursue,  43* 

laws,  application  of  old  to  new  judicial  system)  436. 

bills  to  be  presented  to  governor,  132. 

enacting  clause  of,  119. 

in  force  at  adoption  of  constitution,  345,  421. 

a  general  nature  shall  have  uniform  op&tatlon, 
61. 

preserved  by  constitution,  421. 

relative  to  public  right  to  water  f rootage)   395. 

repealing  clause  in  121. 

repealed  by  constitution,  421. 

relating  to  corporations  may  be  altered  or  re- 
pealed, 345. 

shall  only  be  passed  by  bill,  129. 

unconstitutional  when  treated  as  law,  179. 
legal  days  work,  418. 
legal  holiday,  business  in  Superior  Court  on,  214. 

certain  business  on ,  214. 

discharge  of  jury  on,  214, 
legrislative  department,  119. 
legislative  power,  where  vested,  117,  119. 
legislature,  action  to  change  constitution,  403. 

adjournment  by  either  house,  129. 

apportionment  of  state,  126. 

assembly  has  sole  power  of  impeachment,  134. 

bribery  of,  181. 

cannot  delegate  powers  affecting  municipalities, 
327. 

cannot  impose  county  taxes,  319. 

cannot  impose  municipal  taxes,  319. 

cannot  permit  alienation  of  franchise,  358. 

contingent  expenses  oi  members,  140. 

disagreement  as  to  adjournment,  187. 

doors  of  each  house  open,  129. 

duty  as  to  salaries  and  duties  of  county  officers, 
261. 

duty  of  as  to  harbor  frontage,  395. 

duty  of  respecting  taxation,  387. 

duty  of  to  submit  constitutioii&\  Qaxk«fll^ASlATt^j&^ 

elections  in,  viva  voce,  171. 
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liOg^lature,  election  of  members,  122,  124. 
executive  sessions  of,  129. 
extra  section,  187. 
gfovernor  may  adjourn  in  case  of  disagr^eement, 

187. 
has  no  power  to  give  or  lend  credit  of  the  state, 

173. 
has  no  power  to  grant  charter  for  banking, 

350. 
has  no  power  to  impose  taxes  for  municipal 

purposes,  319. 
has  power  to  grant  leave  of  absence  to  judicial 

officer,  225. 
has  power  to  provide  for  payment  of  taxes  by 

installments,  377. 
has  power  to  subject  corporate  property  to 

public  use,  352. 
how  designated,  119. 
how  officers  are  chosen,  128. 
how  vacancies  filled,  129. 

is  one  thing,  law  making  power  is  another,  122. 
journals  of  as  evidence,  123. 
journals  of  houses  of,  128. 
law  shall  only  be  passed  by  bill,  129. 
limitation  on  appointment  of  members  to  civil 

office,  135. 
limitation  on  introduction  of  bills,  122. 
limitation  on  right  to  incur  indebtedness,  395. 
may  be  convened  by  the  governor,  187. 
may  change  salary  of  judges,  232. 
may  confer  further  powers  on  railroad  com- 
missioners, 363. 
may  increase  or  diminish  number  of  superior 

judges,  225. 
may  prescribe  courts  of  record,  230. 
may  provide  for  formation  of  new  counties,  257, 
may  remove  judicial  officers,  226. 
may  remove  railroad  commissioners,  364. 
member  of  shall  not  accept  free  passes,  361. 
members  me\ig\\Ae>  \.o  c^^\V  ^^^oixitments,  135. 
mileage  ol  m6m\>©ica,  \^^ . 
must  clasaity  ^y  povx^V^^^o^.'^^^^  ^^' 
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legislature,    per  diem  and  mileage  of  members, 
122,  140. 

power  to  enact  laws  after  governor's  veto,  132. 

privilege  of  members  from  arrest,  129. 

prohibited  from  making  appropriation  for  sec- 
tarian purposes,  173. 

qualification  for  election,  123,  125. 

quorum  in,  128. 

recesses  of,  129. 

rules  for  proceedings,  128. 

sessions  of  limited  to  sixty  days,  122. 

shall  determine  number  of  justices  of  the  peace, 
226. 

shall  encourage  promotion  of  educiation,  242. 

shall  fix  jurisdiction  of  inferior  courts,  230. 

shall  have  no  power  to  authorize  lotteries,  168. 

shall  not  delegate  powers  to  perform  municipal 
functions,  327. 

shall  not  extend  any  franchise  or  charter,  350. 

shall  provide  for  assessment  of  certain  land,  371. 

shall  provide  for  commissioners  of  the  Superior 
Court,  231. 

shall  provide  for  collection  of  poll  tax,  386. 

shall  pass  laws  to  carry  out  article  on  revenue 
and  taxation,  387. 

shall  pass  laws  to  protect  homesteads,  396. 

shall  provide  for  state  board  of  health,  413. 

shall  provide  for   enforcement  of  mechanics' 
liens,  413. 

shall  pass  laws  to  enforce  article  on  corpora- 
tions, 365 

shall  provide  for  municipal  incorporation,  270. 

shall  provide    for    publication    of  opinions  of 
Supreme  Court,  232. 

shall  provide  for  militia,  242. 

shall  pass  laws  regulating  charges  of  certain 
corporations,  180. 

shall  provide  for  county  boards  of  education, 
248. 

shall  provide  for  the  working  oi  coiiV\e\.%^  ^^^. 

sbaJI  provide  for  clerk  of  Suprein©  CowvX»^^^* 
to  judge  o/ qualification  of  mem.\3era,  'VSA- 
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liegris^ture,  vacancies  in  either  house,   129. 

what  constitutes  quorum,  128. 

yea  and  nay  votes,  128. 
Ijevee  District,  act  not  providing  for  notice,  97. 

in  Sutter  county,  81,  95. 
liiability  beyond  income,  how  may  be  incurred, 

334. 
Libel  and  slander,  59. 

can  be  but  one  action  for  one  article,  74. 

jurisdiction  in,  59,  72. 

out  of  the  same  facts  a  series  of  charges  shall 
not  be  preferred,  75. 

theatrical  presentation,  60. 

who  may  be  charged,  60. 
Libels,  criminal  prosecutions  for,  59,  60. 

number  of  prosecutions  under  single  article,  74. 

place  ot  trial  of,  59. 
Liberty  of  speech  or  of  the  press,  59. 

right  to  enjoy,  42. 
Liens,  of  mechanics,  etc.,  413. 
Lieutenant-governor,  certain  disqualifications,  188. 

compensation  of,  189. 

election  and  duties,  188. 
Life,  cannot  be  deprived  of  except  by  due  process 
of  law,  69. 

right  to  enjoy,  42. 
License  for  saloon  where  females  are  employed,  42. 

itinerant  vendors,  111. 

in  incorporated  cities,  160. 

on  foreign  insurance  company,  323. 

under  county  ordinance  cannot  be  used  for  city 
purposes,  332. 

unreasonable  conditions  for  prohibited,  42. 

upon  railroads,   322. 
License  ordinance  cannot  relate  to  single  act,  315, 
316. 

decisions  upon,  305 — 319. 

for  itinerant  vendors,  319. 

of  Eureka,  310. 
License  tax  co\iec\iOT,^^^Qmtment  by  supervisors, 

264. 
appointment  ol,  oZA. 
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liicense  tax  collector,  authority  to  appoint,  319. 
liicense  taxes,  decisions  upon,  319 — 327. 

Political  Oode  provisions,  309. 

to  what  treasury  must  be  paid,  264. 
Liquor  licenses,  42,  44. 

civil  action  to  recover,  326. 

for  both  county  and  city,  313. 
Liquors,  selling  to  Indians,  44,  46. 
Lucrative  office,  what  deemed,  135. 
Lobbying  declared  a  felony,  181. 
Local  laws,  certain  prohibited,  149. 

intention  of  constitution,  151. 
Local  statute,  affecting  eminent  domain,  151. 

tax  sale  under,  151. 
Los  Angeles  City,  charter  of,  130,  295. 

charter  of  1889,  331. 

charter  is  a  statute,  284. 

courts  of,  277. 

contract  to  be  signed  by  mayor,  284. 

deposit  of  city  moneys,  328. 
^    public  library  of,  279. 

street  law  affects,  280. 

street  work  in,  43. 

widening  streets  in,  326. 
Los  Angeles  county,  262. 

fee  biH  of  1878,  426. 

number  of  superior  judges  therein,  222. 
Los  Angeles  river,  protection  of  banks,  318. 
Lottery  tickets,  ordinance  against,  44. 

power  to  authorize  search  for,  107. 

prohibiting  possession  of,  44. 
Lotteries,    legislature  shall  have    no    power     to 
authorize,  168. 

no  power  to  authorize,  168. 

prohibition  of  is  mandatory,  170. 
Madera,  act  creating  county  of,  223. 
Magistrates,  who  may  sit  as,  60. 
Majority  vote,  to  adopt  freeholder  charter,  288. 
Making  of  profit,  out  of    county    or    city   money 

prohibited,  333. 
Mandamus^  may  be  issued  by  Supreme  Co\xt\i^\^'^. 

Superior  Courts  may  issue,  201 . 
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Mandatory,  as  to  classifilGation,  112. 

as  to  special  laws,  112. 

provisions,  41,  111. 

provisions  as  to  corporations,  346. 
Margin,  selling  stocks  on,  168. 
Marriage,    need  not  conform  to   requirements  of 

religious  sect,  409. 
Married  women,  in  houses  of  prostitution,  87. 
May,  word  construed,  112. 
McClure  charter,  65,  266,  272. 
McCoppin  police  bill,  265. 
Mechanics  lien  law,  not  repealed  by  constitutioo, 

426. 
Mechanics  liens,  413. 

constitution  is  self  executing,  413.     ' 

on  threshing  machine,  86. 

"reputed"  owner  in,  87. 

street  improvement,  100. 

to  be  provided  for,  413. 
Medical  examiners,  act  concerning,  281. 
Medicine,  practice  of,  162. 
Mendocino  county,  license  tax,  309,  322. 
Merced  county,  license  ordinance,  316. 
Message,  of  governor,  187. 
Mileage,  allowed  members  of  legislature,  140. 
Military,  organization  to  carry  only   national  flag. 
242. 

subordinate  to  ciyil  authority,  69. 
MiUtia,  242. 

duty  on  election  day,  116. 

fine  imprisonment  for  prohibited,  100. 

governor  commander-in-chief  of,  184. 
Mining  bureau,  appropriation  for,  139,  172. 
Mining  claim,  meaning  in  mechanics  lien  law,  415. 
Mining  corporations,  to  post  statements,  68,  356. 
Minors,  commitment  of,  63,  329. 

special  laws  affecting  estates  of,  prohibited,  150. 

suspending  judgment  against,  63. 
"Misappropriation"  of  funds,  meaning  of,  349, 
Miscellaneous  subjects,  400. 
MisdemeanoT^  «i^  mVA.\s\o^^J$^  v!,v\\x!ife^  ^"^ » 

conspiracy   \MY\«>^\^\ivoxi\xi,^\^. 
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BCisdemeanor,  in  office,  205. 

in  office,  no  jury  in,  63. 

not  otherwise  provided  for,  213. 

practicing  medicine  as,  55. 

violation  of  ordinance  as,  313. 

waiver  of  jury,  54. 
Mission  street,  widening  of,  89,  345. 
Modesto,  laundry  ordinance  of,  109. 
Modoc  county,  262. 

Money  can  only  be  drawn  from  state  treasury  by 
appropriation,  136. 

derived  from  public  lands  devoted  to  schools. 
244,  251. 

how  drawn  from  treasury,  136. 

is  property,  365. 

objects  for  which  may  be  appropriated,  136. 

of  county  or  city,  profit  out  of  prohibited,  333. 

recovery  when  unlawfully  paid  from  treasury, 
140. 
Mongolians,  restrictions  upon,  403,  405. 
Mono  county,  sheep  ordinance,  109,  311. 
Montgomery  avenue,  grade  of,  329. 
Mortgage,  action  to  foreclose  not  entitled  to  jury, 
52. 

assessment  of,  371. 

contract  to  pay  tax,  void,  375. 

foreclosure,  where  to  be  brought,  211. 

see  assessment  of  land. 
Municipal  act  of  1883,  permissive  not  mandatory. 

296. 
Municipal  charter  of  Stockton,  164. 
Municipal  corporations,  act  classifying,  281. 

act  providing  for  disincorporating,  167, 

act  of  1883,  274. 

counties  are  not,  277. 

created  only  by  general  laws,  270. 

exclusion  of  territory  from,  271. 

how  created,  270. 

of  fifteen  thousand,  285. 

othera  than  cities  and  towns,  278. 

shall  not  be  I'eleased  from  stale  \»axe«,  ^\. 

taxes  when  coJJocted  where  deposv\jeA^  ^"V* 


f 
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Municipal  debts,  private  property  cannot  be  taken 

for,  331. 
Municipal  functions,  legislature  cannot  interfefe 

with,  327. 
Municipal  funds,   legislature   cannot  direct  pay- 
ment of,  154 
Municipal    govemment    has    right    to    regulate 
charges  for  public  utilities,  342. 
legislative  power  as  to,  45. 
purpose  of,  45. 
Municipal  indebtedness,  act  relating  to  funding 
of,  163. 
of  each  year  to  be  paid  from  revenue  of  same 

year,  334. 
provision  to  be  made  for  payment,  334. 
Municipal  officer,  compensation  of  shall  not  be  in- 
creased, 300. 
legislature  to  provide  for,  261 . 
MunicipflJ  ordinances,  jury  trial  under,  54. 

penalty  different  from  state  law,  72. 
Municipal  organization,  act  of,  1883,  274. 
Municipal  taxation,  power  for,  319. 
Municipal  taxes,  depository  for,  331,  332. 
Municipalities,  act  of  1883,  281. 

emancipated  from  state  control,  312. 
general  law  of  1880,  281. 
others  than  cities  and  towns,  305. 
subject  to  state  taxes,  304. 
Names,  changing  by  special  laws  prohibited,    149. 
Naturalization,   Superior  Court  has  power  of,  20t). 
Navigation,  right  of  public  to  free,  395. 
Nevada  school  district,  146. 
New  counties,  boundaries  of,  161. 
designating  class  of,  267. 
general  laws  for  creating,  257. 
Newspapers,  see  libel  and  slander, 
'*Next  election,"  meaning  of,  186. 
Nintey  days,  court  decisioas  within,  240. 
Normal  schools,  246. 
Notice,  necessity  ot  t,o    judgment  debtor  under  soc- 

tions  V20ft,  \^Q1^  ^.  Q).  >?.^'^. 
I^fuisaiice,  ace  8idc^all<;s. 
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akland,  act  to  construct  bridge,  etc.,  94. 
bonds  for  school  buildings,  335. 
charter  amendment,  294. 
charter  amendment  of  1862,  425. 
exercise  of  city  authority  beyond  city  limits, 

295. 
police  court  in,  281. 
ath  of  office,  407. 

ibligation  of  contracts,  amendment  of  city  char- 
ter, 103. 
entered  into  before  adoption  of  constitution, 

427. 
extending  time  for  street  work,  103. 
law  impairing  shall  never  be  passed,  100. 
mortgage  executed  in  1879,  103. 
repeal  of  city  charter,  103. 
see  execution  sale;  tax  sale;  Sacramento  city;  water 

lot  act. 
•ffenses,  shall  be  prosecuted  by  information,  56. 
•ffice,  bribery  to  procure  election  disqualifies  for, 

412. 
creation  of  by  appropriation  bill,  172. 
defalcation  in,  136. 
embezzlement  a  disqualification,  136. 
hereafter  created,  408. 
hiatus  in,  186. 
misdemeanor  in,  205. 
no  property  qualification  for,  112. 
oath  of,  407. 

persons  disqualified,  412. 
property    qualification  not  required  to  hold, 

112. 
tenure  at  pleasure  of  appointing  power,  417. 
term  not  to  be  extended,  300. 
term  of  of  members  of  assembly,  123. 
vacancy  in  state,  184. 
removal  from,  see  jury  trial;  information, 
fficer,  absence  from  state,  413. 
accountability  for  fees,  261. 
and  employees  of  railroads   not.   \.o   coviVc^^N* 

m'tb,  360. 
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Officer,    appointee,  discharge  without   charges  or 
trial,  416. 

certain  to  be  elected  by  the  people,  408. 

compensation  of  shall  not  be  increased,  300. 

election  under  constitution,  419. 

expert  is  not,  1 72. 

municipal,  legislature  to  provide  for,  261. 

of  corporations,  liabilities  of,  348,  349. 

of  legislature,  how  chosen,  128. 

of  militia,  242. 

of  state  militia,  242. 

prohibited  from  using  free  passes.  361. 

salaries  of,  62. 

salaries  of  county  and  township,  261. 

tei*m  of  when  not  otherwise  provided,  415. 

terms  of  first  elected  under  constitution,  434. 

when  terms  of  first  commenced,  419. 

removal  of  see  judges. 
Official  bonds,  etc.,  executed  to  state,  before  con- 
stitution took  effect,  427. 
Official  oath,  407. 

Official  reporters,  act  relating  to  salaries  of,  118. 
Opium  ordinance,  311. 
Orange  county,  257. 
Ordinance  against  carrying  concealed  weapons,  47. 

against  dance  house,  42. 

against  depositing  rubbage  and  garbage,  313. 

against  female  waiters,  418. 

against  lottery  tickets,  44,  170. 

against  profanity,  48. 

against  purchase  of  burial  lots,  319. 

against  repair  of  wooden  buildings,  311. 

against  visiting  gambling  places,  282,  309. 

as  to  maintaining  asylum,  42. 

brick  building  laundry  ordinance,  306. 

county,  discrimination  in,  320. 

decisions  respecting,  305,  306,  319. 

discriminating  against  business  not  regularly 
located,  111. 

efetab\ia\ivng  ^\!^\vm:\\»'s,,'XV^. 

Eureka  \\c\uo\^  ^:\c»\v^^"Sv^'^V^. 

fixing  vf  aA.e>T  T^\.e>s.,  '^'^'^- 


INDEX  TO  CONSTITUTION  1879  705 

>rdinaiice  granting:  more  than  state  law,  65. 

have  same  effect  as  acts  of  legislature,  31  . 

jury  trial  in  violations  of,  63. 

levying  license  on  sheep,  109. 

license  must   relate  to  business,    not  to  single 
act,  315. 

may  conflict  with  former  special  law,  316. 

may  impose  additional  penalty  from    statute 
law,  72. 

must  not  be  unreasonable,  42. 

power  to  enact,  given  by  constitution,  314. 

power  to  pass  formerly  derived  from  charter, 
314. 

prohibiting  laundry  within  certain  limits,  44. 

prohibiting   more  than  eight  hours  work    on 
public  contract,  43. 

prohibiting  selling  pools  on  horse  races,  307. 

punishment  for  violation,  307. 

regulating  fire  department,  307. 

regulating  keeping  of  cows,  311, 

regulating  laundries,  44,  64, 109. 

regulating  steam  carpet  cleaning,  318. 

relating  to  certificates  of  death,  310. 

rule  as  bo  ex  post  facto,  315. 

rule  as  to  reasonableness,  314. 

subject  to  general  laws,  314. 

to  open  and  extend  Market  street  to  the  ocean, 
97. 

unusual  and  burdensome,  42. 

upon  statutory  subject,  311. 

violation  of  a  misdemeanor,  313. 

see  concealed  weapons;  license;  opium. 
rphans,  appropriations  for,  136. 
'ardoning  power,  240. 
Partition  fences,  in  cities,  305. 

'assengers    and    freight,     see    transportation  com- 
panies. 
'assenger  rates,  see  commutation  tickets;    excursion 

tickets, 
'awn  brokers,  interest  allowed,  105. 

'eddlars^  see  license  ordinance,  i 

enalty,  '^^iven  bj  statute, "  213. 
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People,  have  right  to  assemble,  etc.,  61. 

* 'next  election  by, "  186. 

right  of  to  be  secure  in  their  persons,    homes, 
etc.,  107. 
Perjury,  disqualifies  for  olfice,  412. 
Perpetuities,  not  allowed  except  for  eleemosynary 

purposes,  409,  410. 
Personal  property  tax,  160. 
Personal    search,    authorized  in   case  of    lottery 

tickets,  107. 
Person,  shall  not  be  imprisoned  for  debt,  100. 
Petit  larceny,  jurisdiction  of,  218. 
Pipes,  regulations  for  laying  in  cities,  341,  345. 
Place  of  trial,  not  an  element  of  jurisdiction,  220. 
Plea,  of  guilty,  waives  jury,  52. 

of  once  in  jeopardy,  how  entered,  74. 

of  once  in  jeopardy  when  interposed,  85. 
Pleading,  general  rules  as  to,  347. 

special  law  concerning,  157. 
Plumas  county,  fee  bill  of  1878,  427. 
Plurality,  constitutes  choice  at  election,  413. 
Police,  in  San  Jose,  65,  283. 

salaries  of,  165. 
Police    commissioners,    board    of     may    be    pro- 
vided for  by  charter,  300. 
Police  courts,  191. 

acts  establishing,  63,  68,  275. 

an  inferior  court,  191. 

charter  provisions  void,  296. 

in  cities  of  fifteen  thousand,  68,  285. 

in  San  Francisco,  154. 

mav  be  provided  by  charter,  299. 

of  Oakland,  281. 

of  San  Jose,  265,  281. 

see  Whitney  act. 
Police  fund,  in  San  Francisco,  76. 
Police  judge,  is  judicial  officer,  191. 

jurisdiction  as  magistrates,  60. 

special  laws  relating  to  prohibited,  149. 
Police  powex,  g©wev\v\V^  ^  *?ft^. 

of  state,  o\e.x  coy^w^xaox!^  v^^^^v^  O^j'L. 
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Police  power,  of  legislature  in  matter  of  sanitary 

districts,  120. 
Police  regulations,  may  bo  enforced,  305, 
Police  relief  fund,  76,  178,  328. 
Policemen,  in  Sacramento,  163. 
Political,  powers  division  of,  117. 

power,  inherent  in  people,  45. 

control^  see  University  of  California, 
Poll  tax,  legislature  shall  provide  for,  386. 

persons  exempt,  386. 
Pool  selling,  ordinance  against,  307. 
Population,  classification  of  counties  by,  261. 
Powers,  delegation  of,  117,  118,  121. 

distribution  of,  117. 

given  by  implication,  179. 

legislative,  119. 

legislature  shall  not  have  to  authorize  lotteries, 
168. 

of  police  regulation  are  broad,  313. 

of  taxation  shall  never  be  surrendered,  377. 
Practice  of  medicine,  as  a  misdemeanor,  55. 
Preamble,  41. 

Presentment  by  grand  jury,  59. 
President  of  state  university,  member  state  board 

of  education,  248. 
Press,  liberty  of,  59. 
Preston  school  of  industry,  66,  110. 
Presumptions,  as  to  journals  of  legislature,  128. 

*'great,"  construed,  47. 

of  innocence,  45. 
Primary  election  law,  66,  181,  269,  412. 
Primary  elections,  subject  for  general  law,  180. 
Printing,  duty  of  state  superintendent,  431. 
Prison,  directors,  duties  of,  254. 

dire^ors  shall  appoint  warden  and  clerk,  255. 

directors  shall  receive  no  compensation,  255. 

directors,  state  board  of,  253. 
Prisoners,  arrested  in  another  county,  51. 

contract  for  feeding,  340. 
Private   property,    shall  not  be  taken  for  public 
debt,  331. 

taking  of,  85. 
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Private  property,  taking  of  for  public  use,  87. 

taking  of,  see  game  law ;  eminent  domain ,  property* 
Privilege,  of  electors  from  arrest,  116. 
of  members  of  legislature,  129. 
what  special  ma^  be  wanted,  108. 
Probate  cases,  fees  in,  66. 
Process,  style  of  all,  238. 

of  court,  accused  entitled  to,  69. 
Profane  language,  ordinance  against,  47. 
ProMbition,  may  be  issued  by  Supreme  Court,  198. 
Superior  Courts  may  issue,  207. 
when  will  not  lie,  56. 
Prohibitory,  as  to  special  laws,  112. 

provisions  are,  111. 
"Proof  is  evident,"  construed,  47. 
Property,  belonging  to  estates,  84. 

cannot  be  deprived  of  except  by  due  process  of 

law,  69. 
defined,  36. 
how  taxed,  365. 

private,  taking  of  for  public  use,  87. 
private  shall  not  be  taken  for  public  debt,  331. 
qualification  not  required,  112. 
rights  of  foreigners,  106. 
seat  in  stock  exchange,  368. 
subject  to  taxation,  365. 
taking  of,  see  due  process  of  law. 
what  is  separate,  409. 
where  assessed,  383. 
Prosecutions,  conducted  in  the  name  of  the  people, 

238. 
Protection  of  land  from  overflow,  77. 
**Provided  by  law,"  see  waiver  of  jury. 
Provisions  are  mandatory  and  prohibitorjj.  111. 
Public  buildings,  etc.,  253. 

act  authorizing  cities  to  issue  bonds  for,  335. 
Public  lands,  proceeds  from  sale  of,  244. 
Public  money,  defalcation   and  embezzlement  of, 
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Public  officers,  regents  of  university  are  not,  253. 

Public  rights,  in  water  frontage,  395. 

PubUc  safety,  47. 

Public  school  property  exempt  from  taxation,  366. 

Public  school  system,  what  included  in,  246. 

Public  schools,  see  schools. 

Public  trial,  exclusion  of  spectators,  71. 

secured,  69. 

when  provision  for  violated,  80. 
Public  use,  charges  regulated,  180. 

water  as,  388. 
Public  water  works,  cities  owning,  341. 
Publication  of  opinions  of  the  Supreme  Court,  232. 
Punishment,  by  statute  and  by  ordinance,  309,  311. 

cruel  and  unusual,  47. 

excessive,  48,  49. 
Purity  of  election  law,  84. 

Qualincation,    legislature   judge  of  its  members, 
128. 

of  voter,  113. 

property,  not  required,  112. 
Qtiiet  title  water  rights,  208. 
Quorum,  in  legislature,  128. 
Quo  warranto,  in  Supreme  Court,  201. 

superior  courts  may  issue,  207. 

see  supervisor;  superior  courts. 
Railroads  are  common  carriers,  360. 

connection  at  state  line,  360. 

combinations  prohibited,  361. 

districts,  365. 

duties  as  to  transportation,  360. 

license  tax  upon,  322,  323. 

officers  and  employees  not  to  furnish  supplies, 
360. 

operated  in  more  than  one  county,  383. 

rights  of  intersection  and  crossing  others,  360. 

to  be  assessed  by  state  board  of  equalization, 
383. 

see  free  passes;  franchises;  transportation  compau- 
ies. 
Railroad  commiasioner,  act  creating,  ^^\.  i 

districtB,  362,  365.  I 
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duties  of,  362. 

election,  salary,  term,  362. 

how  removed,  364. 

powers  and  duties  of,  362. 

qualification  of,  362. 

shall  prescribe  a  uniform  system  of  accou 
363. 

shall  report  to  governor,  363. 
Railroad  company  may  issue  excursion  and  c 
mutation  tickets,  362. 

penalty  for  refusal  or  neglect  to  comply  ^ 
rates,  etc.,  fixed  by  commission,  363. 

shall  not  grant  free  passes  to  officers,  361. 

shall  not  discriminate  in  charges,  362. 

shall  not  restore  rates  after  lowering,  361. 
Ramie,  act  to  encourage  the  cultivation  of,  181. 
Rates,  for  water  and  light,  341,  345. 

for  water  to  be  established,  388. 
Real  estate,  right  of  foreigners  to,  106. 

shall  not  be  held  by  corporation  except,  52. 

where  actions  affecting  tried, ^207. 
Reasonable  ordinances  to  oe,  314? 
Reporter,  for  Supreme  Court,  239. 

notes  of,  as  evidence,  83,  84. 

of  decisions  of  Supreme  Court,  239. 
Reprieve;  see  pardoning  power. 
Reputed  owner,  in  street  improvement,  99,  IOC 
Residence,  absence  from  state  on  public  busit 
413. 

for  voting  purposes,  IIG. 

lost  and  gained,  116. 

to  entitle  to  vote,  115. 
Retroactive  statutes,  see  statutes. 
Retrospective  statutes,  are  not  ex  post  facto, 
Revenue,  amendment  of  Pol.  Code,  144. 

from  state  school  fund  and  state  school 
246.- 

indebtedness  not  to  exceed,  334. 

of  each  year,  how  applied,  334. 

of  year  applied  to  indebtedness  of  same  v 
33S,  341 . 
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BevezLue,  to  equal  indebtedness,  see  county  hniUlings. 

see  taxation,'  assessment, 
Bevenue  and  taxation,  365. 

legislature  shall  pass  law  to  carry  out  article 
on,  387. 
Bevision  of  constitution,  401. 
Reward  defined,  176. 
Receipts  and  expenditures  of  public  moneys  must 

be  ijublished,  136. 
Receiver  in  insolvent  street  railway,  90. 
Reclamation  districts,  appeals  from  proceedings, 
145. 
right  to  vote  in,  113,  115. 
assessments  in,  82,  94. 
No.  118,  326. 
Redress  of  g^rievances/s^e  right  of  assembly. 
Reform  school  act,  142. 
Refund  of  taxes  illegally  collected,  177. 
Refunding  city  indebtedness,  153. 
county  indebtedness,  145,  147. 
indebtedness,  339. 
Registrar  of  voters,  salary  of,  335. 
Regulations,  authority  of  supervisors  as  to,  318. 
Religion,  free  exercise  of,  46. 
Religious  profession  and  worship,  46. 
purpose,  no  appropriation  for,  173. 
Remittitur  of   forfeited  franchise  prohibited,    351. 
-    Removal  from  office,  85. 
of  judges,  226. 
see  information;  jury  trial, 
Riglit  of  people  to  be  secure  in  their  persons,   etc. , 
107. 
to  appear  in  person,  83. 
liight  to  counsel^  see  attorney;  escape  from  custody. 
^iglit  to  petition  for  redress  of  grievances,  61. 
^iglit  to  speedy  and  public  trial,  69. 
^iglit  of  assembly,  the  people  have,  61. 
ttiglit  of  eminent  domain,  is  inherent  in  the  state, 
90. 
value  of  land,  how  determined,  91. 
^ight  of  suffrage,  113. 
qualifications,  112, 
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to  be  supported,  412. 
Bight  of  way,  action  to  condemn,  98. 

cannot  be  taken  on  street  without  compensa- 
tion, 92. 

for  corporation,  87. 

public  to  tidal  lands,  395. 
Bights,  declaration  of,  42. 

enumeration  of  not  to  impair  others,  112. 

enumeration    of   shall    not    impair    or    deny 
others,  112. 

of  individuals,  corporations  cannot  infringe,  352. 
BipariazL  owner,  rights  of,  99. 
Bivers  andharbors,  examining  commis8ionei*8, 139. 
Boad  bed,  how  assessed,  383. 
Boadlaws,  effect  of  constitution  on,  158. 
Boads  and   highways,  public    right  ceases  upon 
abandonment,  96. 

used  for  five  years,  94. 
Boiling  stock,  how  assessed,  383. 
Bules,  of  construction,  42. 

of  court,  as  to  jury  fees,  53. 

of  court  as  to  waiving  jury,  52. 

of  legislature,  128. 

of  Superior  Court,  224. 
Sacramento  city,  act  amending  former  act  incor- 
porating 163. 

act  incorporating,  101. 

act  reincorporating,  102. 

amendment  of  charter,  163. 

board  of  commissioners  of  funded  debt,  329. 

bonded  indebtedness,  101,  102. 

charter  of,  298. 

charter  of  1863,  282. 

consolidation  of  with  county,  101. 

term  of  office  in,  416, 

the  seat  of  government,  406. 
Sacramento  county,  number  of  superior  judges  in, 

222. 
Salaries,  change  in  city  under  charter  provisions, 
294. 

counties  ol  \\\i\i  c\a.«&,'^^\. 

increase  pr  6\i\b\^»^^>  ^^  * 
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alaries,  not  to  be  increased,  300. 

numerous  cases  cited  as  to,  165. 

of  judges,  affidavit  as  to  decision  of  cases  sub- 
mitted, 240. 

of  judges  and  justices,  232. 

of  officers,  62. 

of  shorthand  reporters,  302. 

of  state  officers,  189. 

when  may  be  reduced,  301. 

when  not  indebtedness  of  the  year,  336. 

see  supervisors. 
alary,  of  registrar  of  voters,  336. 

of  Supt.  Pub.  instruction,  301,  302. 

of  clerk  of  Supreme  Court',  424. 
alary  and  compensation,  are  used  synonymously, 

301.       . 
aloons,  licenses,  42. 

petitions  for,  282. 
aloon  ordinance^  see  Sunday  closing, 
an  Antonio  estuary,  bridge  over,  81,  94. 
an  Benito  county,  license  tax,  SZ3. 

act  increasing  number  of  judges,  225. 

liquor  license,  315. 
an  Biego,  act  to  reincorporate,  272. 

exclusion  of  Coronado  from,  271. 

reincorporation  of,  272. 

taxation  in,  323. 

validating  conveyance  of,  65. 
an  Francisco,  a  municipality,  256. 

act  changing  grade  of  Montgomery^;  Ave-,  329. 

act  creating  police  courts,  163,  191.  " 

act  for  widening  Dupont  street,  323. 

act  legalizing  assessments  in,  326. 

act  to  legalize  assessments,  326. 

act  to  ratify  orders  of  supervisors,  103. 

act  to  widen  Mission  street,  89. 

action  to  oust  supervisor,  212, 

acts  relating  to  street  improvements,  343. 

and  county  government  act,  269. 

auditing  of  salaries  in,  336. 

board  of  health,  201,  416.  -^         .' 

brick  building  Jaundry  ordinanoe,  ^^, 
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San  Francisco,  burial  lot  ordinance,  319. 
certificates  of  death  in,  310. 
charter  not  subject  to  legislative  control,  273. 
charter  school  provisions,  246. 
consolidation  act,  154. 
election  commissioners  in,  166. 
fee  bill  applicable  to,  45. 
feeding  prisoners  in,  340. 
fire  department,  307. 

has  both  county  and  municipal  officers,  269. 
house  of  correction,  155. 
laundry  ordinance,  44,  64,  109. 
legalizing  assessments  in,  326. 
liquor  license  in,  160. 
lottery  ticket  ordinance,  170. 
McClure  charter  for,  65,  266,  272. 
McCoppin  police  bill,  265. 
Montgomery  avenue,  103. 
new  city  haU,  203. 

number  of  superior  judges  therein,  222. 
opening  and  widening  Market  street,  97. 
ordinance  against  carrying  concealed  weapons, 

47. 
ordinance  against  female  waiters,  418. 
ordinance  against  gambling,  282. 
ordinance  against  profanity,  47. 
ordinance  against  visiting  gambling  places,  282. 
ordinance  concerning  street  railways,  65. 
ordinance  establishing  fire  limits  in,  310. 
ordinance  regulating  laundries,  110. 
ordinance  relating  to  certificates  of  death,   310. 
ordinance  to  open  Market  street  to  the  ocean, 

97. 
payment  of  official  fees  in,  69. 
police  courts  in,  163,  191. 
police  fund  in,  76. 
police  judges  in ,.60,  154. 
provisions  for  widening  Mission  street,  343. 
restrictions  as  to  liquor  license,  315. 
rules  of  Superior  Court,  224. 
salary  oi  r€>g\s\»T«.T  olNoX^ra.,^^. 
special  \«V  ^  Veg^J^ae^  «aaft«sa^«o^«»^si.^'^RR». 
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Ban  Francisco,  street  law,  174. 

street  law  of  1872,  425. 

subject  to  general  laws,  273. 

supervisor  in,  212. 

term  of  county  clerk,  266. 

water  lot  act,  104. 

widening  of  Dupont  street,  78,  323. 

widening  of  Mission  street,  89. 

see  home  for  inebriates, 

see  Montgomery  avenue. 
Sanitary  districts,  act  authorizing  the  formation 
of,  328. 

act  for  formation  of,  120. 

act  not  presumed  to  include  towns,  279. 

decisions  affecting,  305. 

see  police  power. 
Sanitary  regpuJlations  authorized,  305. 

may  be  enforced,  305. 
San  Joaquin,  number  of  superior  judges  therein, 

222. 
San  Jose,  acts  concerning  police  in,  65. 

amendment  of  charter  effect   upon  contracts, 
103. 

justices'  court  in,  281. 

justice  court  under  charter  of  1874,  265. 

sidewalk  ordinance,  280. 
San  Luis  Obispo,  county  license  taxes,  331,  332. 

fee  bill  of  1870,  264. 

taxation  in  city  of,  322. 
Santa  Clara,  number  of  superior  judges  therein, 
222. 

railroad  license  tax  in,  323. 

special  road  law  repealed,  95. 
Santa  Cruz,  condemnation  of  water  by,  279. 
Santa  Barbara,  unconstitutional  act  for  street  im- 
provement, 94. 
Santa  Kosa,  act  extending  limits  of,  325. 
Schedule,  of  constitution,  421. 
School  districts,  how  indebtedness  beyond  income 
may  be  incurred,  334. 

taxation  in,  321,  327. 
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School  fands,  kept  in  county  instead  of  city  treas- 
ury, 245. 
School  system,  to  embrace  grammar  and  primary 

grades,  246. 
Schools,  admission  of  Africans,  43. 
Chinese  in,  406. 
city  boards  of  education,  246. 
estates  of  aliens  devoted  to,  244. 
how  supported,  244. 
.  legislature  shall  provide  for,  245. 
"ho  appropriations  for  sectarian,  250. 
no  public  money  shall  ever  be  appropriated  for 

sectarian,  250. 
normal  and  high,  246. 
of  what  the  public  school  system  shall  consist, 

246. 
provision  for  support  of,  244. 
.,  .provision  for  text  books,  248. 
-"  public,  at  least  six  months  of  each  year,  245. 
San  Francisco  charter  provisions,  246. 
sectarian  doctrine  prohibited  in,  250. 
'"  -''sepai^ate  for  Africans  or  Indians,  43. 

special  laws  providing  for  management  of  com- 
mon, prohibited,  150. 
superintendent  of,  243,  244. 
iee  state  board  of  education;  Traylor  act. 
Seal  of  state,  188. 

Search  warrant,  when  may  issue,  107. 
Seat  of  government,   Sacramento  declared  to  be, 

406. 
Secretary  of  state,  duties  and  compensation  of,  189. 

election  of,  189. 
Sectarian  doctrine,  prohibited  in  schools,  250. 
purpose,  appropriation  forbidden,  173. 
schools,  appropriations  for,  prohibited,  250. 
Seizures,  unreasonable,  prohibited,  107. 
Selling  pools,  ordinance  prohibiting,  307. 
Senate,  compensation  of  raembers  of,  140. 
'       election  of  members,  125. 
executive  se^WLoxi^  ol^  VL^. 
how  vacaTic\ftft^^^fe^^V^^• 
journal  req.uit^^  ^.o\>^>t^^^.^  vL^^ 
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Senate,  number  of  members,  126. 

president  of,  188. 

privilege   of  members  from  arrest,  129. 

recesses  of,  129. 

rules  of,  128. 

shall  try  all  impeach  men ts,  134. 

what  constitutes  quorum,  128. 
Senator,  governor  not  eligible  to  office  of  United 
States,  190. 

limitation  on  appointment  to  civil  office,  135. 

qualification  of,  125. 

when  and  where  chosen,  125. 
Senatorial  districts,  number  of,  126. 

upon  division  of  counties,  125,  127. 
Separate  property,  defined,  409. 
Settlers,  lands  shall  be  granted  only  to,  399. 
Sewage,  contract  for,  339. 
Sex,  discrimination  against,  42. 

no  one  shall  be  debarred   from  university  on 
account  of,  252. 

shall  not  disqualify  from  conducting  lawful  bus- 
iness, 418. 
Sheep,  tax  on  pasturing  of,  109. 
Sheep  ordinance  of  Mono  county,  311. 
Sheriffs,  261. 

Shorthand  reporters,  salaries  of,  302. 
Sidewalks,  San  Jose  ordinance,  280. 
Sinking  fund,  for  municipal  indebtedness,  334. 
Siskiyou  county,  witness  fees  in,  167. 
Slander,  bond  required  in  action  for,  156. 

see  libel  and  slander. 
Slavery  prohibited,  107. 

Sonoma,  number  of  superior  judges  therein,  222. 
*  'Special"  cases,  in  Supreme  Court,  204. 

legislation  carefully  guarded  against,  347. 
Special  privileges,  for  toll  bridge  or  ferry.  111. 

prohibited,  108. 

Sunday  law,  110. 
Special  proceedings,  what  are,  212,  213. 

see  irrigation  dists. 
Special  laws,  and  local,  prohibited,  \^^. 
certain,  prohibited,  149. 


718  INDEX  TO  CONSTITUTION  1879 

Special  laws,  certain  restrictions  against,  264. 

constitution  is  prospective,  146. 

corporations  cannot  be  created  by,  345. 

distinction  between  and  general  laws,  152. 

fees  in  probate  cases,  166. 

for  municipal  corporations  prohibited,  270. 

relating  to  pleading,  157. 

relating  to  salaries,  165. 

relating  to  taxes,  166. 

witness  fees  in  counties  of  twenty-eighth  class, 
167. 

see  election  commUsionera. 
Speech,  liberty  of,  59. 
Speedy  trial,  code  provision  is  mandatory,  75. 

constitutional  provision  is  mandatory,  73. 

Penal  Code  provisions,  73. 

right  to,  69,  85. 

waiving  examination,  86. 
Spring  Valley  Water  Co.,  393,  394. 
Spiritu£klism,  46. 

Standing  army,  none  in  time  of  peace,  69. 
State  of  the  Union,  an  inseparable  part,  46. 
Stanislaus  county,  281. 
State,  boundary  of,  420. 

division  of  powers  of,  117. 

inspector  none  in  cities,  331. 

institutions  and  public  buildings,  253. 

legislative  appointment  of,  126. 

pays  no  interest  except,  176. 

school  fund,  poll  taxes  shall  be  paid  into,  386. 

shall  not  loan  its  credit,  355. 

suits  against,  409. 

what  consists  of  treason  against,  108. 
State  board  of  education,  £48. 

State  board  of  equalization,   assessment  of  R.   H. 
property,  383. 

election,  etc.,  378. 

see  board  of  equalization. 
State  board  of  examiners,  salary  of  expert  for,  172. 
State  board  o/  pruou  d\Tec\0T%^  %ee  'prison  directors. 
State  board  oi ^"bsiXtX  v^oN'mnrc.  \at ,  ^^ia.. 
State  capital,  ^V^. 
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tate  indebtedness,  generally,  395. 
tate  lands,  disposition  of,  399. 

proceeds  devoted  to  schools,  244. 
tate    normal    school,    principals  of  members  of 
state  board  of  education,  248. 

see  vormdl  schools. 
tate  militia,  and  officers,  242. 

governor,  commander-in-chief  of  militia,  184. 
tate  officers,  election  and  duties  of,  189. 

salaries  of,  189. 
tate  prison,  clerk  and  warden  of,  255. 

legislative  control  of,  255. 

number  and  appointment  of  directors,  253. 

officers  and  employees  of,  255. 

see  prison  directors. 
tate  prison  directors,  compensation  of,  255. 

powers  and  duties  of,  254. 

vacancy,  253. 

see  governor.     • 
tatute,  charter  of  Los  Angeles  is,  284. 

city  charter  is,  298. 

enacting  clause,  119. 

retroactive,  conveyance  by  insolvent,  105. 

retroactive^  see  execution  sale,  tax  sale. 

retrospective,  105. 
tatute  of 

1850,  page  128,  523. 
page  159,  523. 
page  219,  410. 
page  231,  497. 
page  249,  469. 
page  254,  572. 
page  343,  469. 

1851,  page  307,  104. 
page  391,  101. 
page  415,  516. 

1852,  page  59,  548. 
page    78,  468. 

1853,  page   40,  503. 

page    71,  468. 

page  117,  101. 

page  231,  497. 
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1854,  page  196,  101. 

1855,  page  9,  470. 
page  109,  469. 

1856,  page  48,  464. 
page  54,  449. 
page  112,  547. 
page  145,  469. 
page  183,  541. 

1857,  page  106,  466. 

1858,  page  32,  465. 
page  183,  478. 
page  212,  465. 
page  218,  393. 
page  254,  508. 
page  259,  465. 
page  267,  101, 102. 
page  345,  448. 

1859,  page  337,  465. 

1860,  page  5,  537. 
page  128,  452. 
page  139,  567. 

1861,  page  293,  460. 
page  442-3,  568. 
page  603,  461. 
page  607,  456. 
page  655,  448. 

1862,  page  151,  487,  553. 
page  199,  350,  512. 
page  341,  425. 
page  350,  313. 
page  462,  496. 

1863,  page  145,  549. 
page  165,  479. 
page  347,  89. 
page  399,  538. 
page  415, 101. 
page  560,  89. 
page  566,  553. 
page  610,  456. 

186^,  pagel^,^'^. 
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1864,  pag-e  183,  157. 
page  344,  557. 
page  347,  563. 
page  642,  451. 

1865,  page  710,  411. 

1866,  page  710,  411,  417. 
page  824,  461. 

1867,  page  248,  252. 
page  555,  89. 
page  592,  445. 

1868,  page  159,  471. 
page  176,  476. 
page  283,  455. 
page  316,  81. 
page  321,  95. 
page  555,  89. 
page  589,  491. 
page  592,  445. 
page  708,  492. 

1870,  page  146.  493. 
page  309,  493. 
page  438,  264,  422. 
page  481,  64. 
page  528,  521 . 
page  551,  494. 
page  584,  558. 
page  693,  559. 
page  710,  558. 

1871,  page  533,  156,  422. 

1872,  page  83,  559. 
page  244,  416. 
page  533,  156,  422. 
page  546,  329,  424. 

.  page  729,  434. 
1874,  page  50,  451. 
page  274,  279. 
page  312,  492. 
page  376,  558. 
page  434,  554. 
page  436,  554. 
page  477,  381. 
page  528,    85. 
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1874,  page  688,  462: 
page  614,  146,  422. 
page  746,  472. 
page  755,  485. 
page  866,  143. 
page  911,  424. 

1875,  page  1,  249. 
page  461,  160. 

1876,  page  82,  473,  508. 
page  140,  326. 
page  214,  487,  553. 
page  251,  325. 
page  325,  332. 
page  433,  78,  323. 
page  461,  160. 
page  586,  436. 
page  653,  81,  94. 
page  729,  356. 
page  753,  329. 
page  792,  161. 
page  918,  330. 

1877,  page  140,  141. 
page  953,  425,  437. 

1878,  page  103,  76. 
page  140,  141. 
page  181,  491. 
page  204,  427. 

page  338,  326,  368,  558. 
page  341, 103. 
page  442,  160,  282. 
page  533,  252. 
page  547,  426. 
page  645.  424. 
page  685,  307. 
page  740,  207. 
page  777,  94. 
page  881,  265,  437. 
page  918,  281. 
page  953,  155. 
page  969,  148. 
1880,  pagG  1,^^^. 
page  ^^,AM. 
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1880^  page  45,  364. 
page  63,265. 
page  80,  155. 
page  105,  162,  246. 
page  205,  417. 
page  227,  77. 
page  243,  255. 
page  313,  145,  147. 
page  385, 145. 

page  389,  119,  144,  178,  325. 
page  400,  68,  154,  356,  365. 
page  414,  65,272. 
page  527,.  124, 142,  259. 

1881,  page  51,  121. 
page  54,  394. 
page  74,  124. 
page  75,  154. 
page  81,  255. 

1882,  page  13,  192. 

1883,  page  24,  274,  281,  296. 
page  32,  273,  343. 
page  54,  252. 

page  93,  282. 

page  292, 172. 

page  299,  63,  264,  302,  320,  424. 

page  300,  142. 

page  370,  153. 

page  380, 137,  139. 
1885,  page  13,  323. 

page  45,  305,  317. 

page  49,  411, 

page  78,  178. 

page  95,  389. 

page  101,  192,  197. 

page  114,  157. 

page  147,  284,  343. 

page  202,  252. 

page  213,  62,  63,  275. 
1887,  page  19,  225. 

page  29,  279,  393. 

page  46,  78,  144. 
page   90,  161,  207. 
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1887,  page  207,  159,-259,  263. 
1889,  page  13,  197. 

page  14,  335. 

page  32,143. 

page  56,  76,  178,  328. 

page  62, 163,  191,  332. 

page  69,  118,  181. 

page  70,  73,  89,  142,  280,  295,  328. 

page  90,  97. 

page  100,  110. 

page  106,  66. 

page  111,  142. 

page  142.  175. 

page  148;  163. 

page  149,  139,  172. 

page  157, 156. 

page  168,  141. 

page  212,  157,  212. 

page  232,  62,  160,  332.  436. 

page  283,  260,  264. 

page  302,  272. 

page  356,  271,  294. 

page  578,  302. 
1891,  page  7i,  420. 

page  101,  262. 

page  106,  62,  164. 

page  116,  148,  159. 

page  182,  321. 

page  223,  120,  279,  328. 

page  283,  181. 

page  288,  87. 

page  304,  261. 

page  377,  263,  303. 

page  397,  167,  260. 

page  430,  262. 

page  433,  68,  285. 

page  513,  174. 
1893,  page  57,  176. 

page  59,  153. 

page  112,  356. 

page  \^%,  ^^*i. 

page  V\%^  \^\« 
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1893,  page  180,  219. 
page  207,  269. 
page  280,  165,  283. 
page  288, 148. 
page  346,    67,  152. 

page  359,  330.  ; 

page  397,  66. 
page  415,  154,  261,  304. 
page  512,  163. 
1895,  page  1,  161,  166,  268. 
page  9,  68. 
page  11,  66. 
page  115,  167. 
page  207,    66,  181. 

page  247,  110.  -, 

page  267,  149,  369.  '; 

page  268,  270. 
page  338,  166. 
1897,  page  115,  412. 
team  carpet  cleaning,  regulating,  318.  , 

tock  book,  of  corporations  where  kept,  355. 

buying  and  selling  of  shall  be  regulated,  168.  ^  .j^ 
fictitious  increase  of  void,  353. 
of  corporations  restrictions  upon  issuing,  353. 
state  cannot  subscribe  for,  355.  ^\ 

tock  board,  seat  in  not  property,  368. 
tockholders,  actions  against,  349. 
in  corporations,  143. 
liabUity  of,  348. 
right  to  vote,  354. 
tocks  are  property,  365. 

tockton,  charter  of,  164,  274,  296,  302,  303.  .^ 

justices'  court  in,  164.  ;, 

license  ordinance,  312.  •. 

police  court  of,  303. 
saloon  license  in,  418. 
torage  of  debris,  act  concerning,  145. 

regulation  of  charges  for,  1^. 
treat  assessment,  validating  void,  326. 
treet  improvement  act,  141. 

bond  act,  159,  - :  > 

compensation  in,  88.  .  .        .  ^ 
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street  improTement,  constitutional  amendment  as 
to,  341,  342. 

contract  with  **reputed'*  owner,  99. 

lien  for,  100. 

warrant  and  diagram  as  evidence,  148. 
Street  law  of  1889,  97,  280. 

of  San  Francisco,  174. 

of  San  Francisco  of  1872,  425. 
Street  railways,  five-block  act,  65,  90. 
Streets,  special  laws  relating  to,  prohibited,  149. 

vacation  of  is  damaging  to  abutting  lot,  99. 

water  and  gas  in,  341. 

widening  and  opening  of,  328. 
Style  of  all  process,  238. 
Subscription  by  state  prohibited,  355. 
Suffrage,  free,  to  be  supported,  412. 

natives  of  China,  114. 

right  of,  113. 
''Suitable  for  cultivation"  defined,  399. 
Suits  against  state,  409. 
Suxmnons,  service  of,  153. 
Sunday  closing,  of  barber  shops,  45,  110,  166. 

of  saloons,  110. 
Sunday  law,  44,  46,  64,  110, 146,  155,  156. 
Superintendent  of  printing,  duty  to  print  consti- 
tution, 431. 
Superintendent    of  public    instruction,    election, 
salary  and  term  of,  243. 

expenses  allowed,  301. 

member  of  state  board  of  education,  248. 
Superintendent  of  schools,  county,  244. 
Superstitious,  no  religious  belief  to  be  declared,  46. 
Supervisor,  action  to  oust,  212. 

are  creatures  of  statute,  267. 

authority  to  make  "regulations,"  318. 

boards  of,  261. 

boards  of  shall  constitute  boards  of  equaliza- 
tion, 378. 

cannot  appoint  deputies,  263. 

cannot  create  offices^  262. 

cannot  empAcj  coxros^  \>^  ^"asvsb\»  ^Ysxaax^s^L  prose- 
cution, 2fil. 
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Supervisor,  compensation  of,  304. 

decisions  as  to  powers  and  duties,  2&1,  27<K 

power  over  constable  salary,  303. 
Superior  Court,  a  court  of  record,  230. 

a  state,  not  a  local  court,  213. 

afQdavit  before  drawing  salary,  240. 

always  open,  207,  214. 

appeals  to,  207. 

cases  to  be  decided  in  ninety  days,  240. 

certain  expenses  of  judges  allowed,  302. 

commissioners  of,  231. 

compensation  of  judge  of,  232. 

creation  of  new  judgeship,  223. 

distribution  of  business,  221,  224. 

election  and  term  of  judges,  222. 

eligibility  of  judges  of,  So. 

has  power  to  issue  writs  of  mandamus,  ete^  ^7. 

how  judges  of  removed,  226. 

increase  of  judges,  225. 

jurisdiction  of,  206. 

judge  in  Madera  county,  222. 

judge  may  sit  in  any  county,  224. 

judges  not  eligible  to  other  officse,  233. 

number  and  location,  222. 

rules  of,  224. 

salaries  of  judges,  232. 

sessions  of,  224. 

successor  to  former  courts,  210, 216. 

term  of  office  of  judge,  222. 

vacancy  in  office,  221. 

writs  from,  207. 

see  judge  pro  tempore. 
Supreme  Court,  a  court  of  record,  230. 

affidavit  before  drawing  salary,  240. 

always  open,  195. 

appeal  to  in  contempt,  200. 

appellate  jurisdiction,  198. 

cases  to  be  decided  in  ninety  days,  240. 

chief  justice  of,   194. 

clerk  of,  231. 

compensation  of  justices,  2i^^. 

decisions,  how  given,  195. 
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Bujirexiie  Court,  division  of  labors,  194. 

departments  of,  194. 

election  of  justices  of,  197. 

eligibility  of  justices,  240. 

generally,  193. 

bearing  m  bank,  194. 

bow  justices  removed,  226. 

jurisdiction  of,  198,  199. 

jurisdiction  under  constitution  of  1849,  203. 

justices  not  eligible  to  other  office,  233. 

may  issue  writs  of  probibition,   habeas   corpus, 
etc.,  198. 

number  of  justices,  193. 

orders  in,  195. 

power  to  issue  writs,  198. 

publication  of  opinions  of,  232. 

rehearing,  within  30  days,  197. 

reporter  of  decisions,  239. 

salaries  of  justices,  232. 

term  of  office,  197. 

who  eligible  for  justice,  240. 
Supreme  Court  commissioiiers,  192,  197. 
Supreme  Court  reporter,    act  making  appropria- 
tion for,  172. 
Supreme  executive  power,  is  governor,  182. 
Sureties,  entering  judgment  against,  51. 
Surveyor  general,  compensation  of,  189. 

election  and  term  of,  189. 

legislature  may  abolish  office  of,  189. 
Sutter  county,  overflow  of  lands  in,  81,  95. 
Swamp  land,  reclamation  district  No.  118,  326. 

reclamation,  see  appeals. 
**Sy8tem,"  imports  unity  of  purpose,  279. 
Tax,  legislature  shall  provide  for  poll,  386. 
Taxable  property,  365. 
Taxation  and  revenue,  365. 

by  county,  must  be  authorized  by  statute,  316. 

duty  of  legislature  as  to,  387. 

in  school  district,  327. 

includes  po^we^T  \,o  daat,T!QY^  323. 

municipal  a.\.\>T\\>\3i\.^,  *i^^. 

of  mortgage ,  ^'l'^- 
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Taxation  of  property  that  has  escaped,  325. 

power  shall  not  be  surrendered ,  377. 

property  exempt  from,  366. 

special   laws  exempting  property    from,  pro- 
hibited, 150. 

9ee  assess;  assessment;  franchises;  fruit  trees;  irri- 
gation   districts;    lands;    revenue;    San  Diego; 
school  districts. 
Taxpayer,  shall  make  statement,  377. 
Tax  sale,  as  a  contract,  105. 

change  of  law  as  to,  102. 
Taxes,  effect  of  adoption  of  constitution  upon,  428. 

fruit  trees  under  four  years  exempt  from,  387. 

legislature  cannot  impose  upon  counties  and 
cities,  319. 

levied  on  mortgage,  how  secured,  371. 

municipalities  subject  to,  304. 

no  county,  city,  etc.,  shall  be  released  from, 
304. 

of  municipality,  depository  for,  331. 

on  incomes  may  be  assessed,  386. 

on  what  day  attach  to  all  property,  377. 

payment  of  by  installments,  377. 

power  to  impose  upon  municipalities,  319. 

secured  and  unsecured,  69, 

shall  not  be  commuted,  304. 

special  acts  relating  to,  166. 

special  laws  extending  time  for  collection   of, 
prohibited,  150. 

special  laws  for  the  assessment  of,  prohibited, 
150. 

sufficiency  of  complaint  to  recover  from  rail- 
road, 108. 

when  collected  where  deposited,  331. 

when  county  cannot  refund,  177. 
Teachers'  certificates,  by  whom  granted,  248. 
Telegraph  and  gas  corporations,  charges  of  shall 

be  regulated,  180. 
Term  of  office,  distinct    from  powers  and  duties, 
230. 

effect  of  constitution  upon,  4S4. 
extension  of,  303. 
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Term  of  office  four  years,  415. 

not  to  be  extended,  300. 

when  not  otherwise  provided  for,  415. 
Text  books,  provision  for,  248. 
Three-fifths  vote  to  amend  freeholder  charter  288. 
Tia  Juana  flood,  appropriation  for  sufferers,  174. 
Tidal  lands,  public  right  of  way  to,  395. 

certain  withheld  from  private  grant,  395. 
Title  of  act  must  express  subject,  140. 

of  act  to  express  subject,  140. 

of  bills,  not  applicable  to  municipal  ordinances. 
148. 

of  bills,  what  unnecessary  in,  148. 

to  land,  when  ** involved,"  199,  209. 
ToU  bridge  or  ferry.  111,  162. 
Toll  road,  see  appeal 
Tolls,  franchise  for,  330. 
Town,  may  enfo.-ce  regulations  not  in  conflict  with 

general  laws,  305. 
Township,  may  enforce  police  and  other  regula- 
tions, 305. 

officers,  compensation  of,  261. 

organization,  general  system  for,  258. 

organization,  none  in  this  state,  261 . 
Transportation  companies,  free  passes  from,  361. 

see   commutation  tickets;  combinations  of',  excur- 
sion tickets;  railroad  company. 
Tray  lor  act,  146,  162,  246. 
Treason,  evidence  on  charge  of,  108. 

!n  what  consists,  108. 
Treasturer,  compensation  of,  189. 

depository  for  municipal  taxes,  331. 

election  and  term  of,  189. 
Trial  for  libels,  place  of,  59. 

right  to  speedy  and  public,  69. 

with  closed  doors,  71. 
Trial  by  jury,  deposit  of  fee  in  advance  of,  53. 

plea  of  guilty  is  waiver  of,  52. 

right  of,  54. 

twelve  or  \e>aft  T£i«.^  eomijose  jury   in  certain 
cases,  54. 
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Trial  by  jury,  when  not  entitled  to,  61. 

see  jury  trial. 
Trusts,  and  charitable  purposes,  411. 
Unconstitutionai  law,  when  treated  as  a  law,  179. 
Under  protest,  street  assessment  paid  under,  333. 
Uniform  operation,  laws  of  a  general  nature  shall 
have,  61. 

eminent  domain,  61. 
Uniformity,  concerning  election  of  officers,  67. 

tests  of,  67. 
University  of  Calif omia,  a  public  trust,  250,  251. 

funds  of,  how  drawn,  252. 

government  of,  252. 

legislative  control  of,  251. 

regents  not  public  officers,  253. 
Unusual  and  burdensome  restrictions,  42. 

see  ordinances. 
Unusual  punishment,  48. 
Vacancy,  in  office  of  govenor,  188. 

in  office  of  judge,  how  filled,  222. 

in  office  of  justice  of  the  peace,  429. 

in  state  prison  directors,  253. 

governor  has  power  to  fill  certain,  184. 
Vacation  of  street,  damage  upon,  96,  99. 
Vaccination,  act  concerning,  143. 
Venue,  in  actions  against  corporations. 

in  certain  cases,  214,  216. 

see  place  of  trial. 
Verdict,  may  be  rendered  by  three-fourths  of  jury 

in  civil  action,  54. 
Veterans'  Home,  right  of  resident  to  vote,  116,  117. 
Veto,  manner  of  exercising,  133. 

of  governor,  132. 
View  of  premises,  in  absence  of  court,  79. 
Vineyard,  grape  vines  under  three  years  exempt 

from  taxation,  387. 
Viticultural  commissioners,  act  concerning,  121. 
Votes,  cumulating,  354. 

on  question  of  bonds,  334,  341. 

plurality  of  shall  constitute  a  choice,  41^. 

property  qualification  not  requir^^  W^, 

viva  voce,  in  Jeg-islature,  ni. 
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Voter,  qualification  of,  113. 

Voting,  in  irrigation  district,  112,  115, 

in  reclamation  district,  113. 

machines,  provision  for,  117. 

no  property  qualification  for,  112. 

residence  necessary,  115',  116. 

secrecy  required,  117. 

what  deemed  residence  for  purpose  of,  116. 
Vrooman  act,  141,  148,  273,  284. 
Waiver,  of  jury,  55. 

see  jury  trial. 
Warden  of  state  prison,  255. 
Warrant  for  search,  when  may  issue,  107. 
Wash  houses,  ordinance  concerning,  109. 
Water,  cities  not  entitled  to  free,  394. 

contract  for  future  supply,  341. 

municipal  regulations,  341. 

position  of  California  as  to,  393. 

power  of  supervisors  to  regulate  rates,  394. 

public  use  as  to,  344. 

right  to  collect  rates  is  a  franchise,  392. 

right  to  free,  345. 

use  of  a  public  use,  388. 

whether  use  is  public  or  private  is  material 
issue,  394. 
Water  and  water  rights,  public  use,  388. 
Water  lot  act,  effect  as  a  contract,  104. 
Water  rates,  board  of  supervisor  shall  annually  fix, 
388. 

in  cities,  393. 

penalty  for  violating  of  ordinance,  fixing,  388. 

right  to  collect  is  a  franchise,  392. 

to  be  established  annually,  388. 
Water  works,  where  not  owned  by  city,  341. 
Weights  and  measures,  see  state  inspector. 
Wharfage,  regulation  of,  charges  for,  180. 
Whitney  act,  cities  of  more  than  thirty  thousand, 

62,  193,  275. 
Whittier  state  school,  142. 
Wife,  separate*  pro\i^rty  of,  409. 
Wild  animaVa,  ^o\^  ox^vsvacaiife  \^^  ^x^^mination 
of,  a08. 
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(Tills,  special  laws  giving  effect  to,  prohibited,  150. 
fTines,  act  to  prevent  sophistication,  78. 

sophistication  of,  144. 
fTituess,  accused,  cannot  be  compelled  to  be,  69. 

against  himself,  69,  70,  84,  86. 

before  grand  jury,  57. 

compulsory  process  for,  76. 

convicted  felons  as,  73. 

for  accused,  right  to  have  process  for,  69. 

in  matter  of  margin  contracts,  169. 

no  religious  test  for,  46 

not  incompetent  on  account  of  religious    be- 
lief, 46. 

provision  for  depositions  of,  70. 

shall  not  be  unreasonably  detained,  47. 

two  required  to  convict  of  treason,  108. 

unreasonable  detention  of,  47,  49. 
(Tituess  fees,  see  special  laws. 
(Torlds  fair,  appropriation,  137. 
fToodeu  buildings,  see  ordinance. 
fTorship  and  religious  profession,  46. 
(Tright  act,  115,  158,  212,  279. 

constitutionality  of,  393. 

bonds  may  be  issued  under,  336. 

taxation  under,  321. 
(Trit  of  habeas  corpus,  right  not  to  be  suspended, 

47. 
(Trits  of  mandamus,  certiorari,  etc.,  198,  206. 

of  prohibition,    will  lie  when  grand  jury  ille- 
gally summoned,  -56. 

see  Superior  Court;  Supreme  Court. 
!'ear,  commencement  of  fiscal,  409. 
^'eas  and  nays,  in  legislature,  128. 
''osemite  and  Wanoua  road,  175. 
''osemite  valley  commissioners,  term  of  office,  417. 
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Absence  from  state,  effect  of  upon  residence,  574. 
Admission  into  Union,  senators  and  representa- 
tives to  request,  579. 
Agriculture,  to  be  promoted,  548. 
Amendments  of  the  constitution,  proposed  amend- 
ments to  be  entered  on  journals  of  legislature, 
and  published,  etc.,  550. 
effect  of  limited,  514. 
Appeals,  from  state  to  federal  courts,  524. 

to  state  Supreme  Court,  525. 
Apportionment,  of  senators  and  assemblymen  for 

first  session,  579. 
Appropriations    necessary    before  money  can  be 
drawn  from  treasury,  504. 
what  constitutes,  546. 
in  aid  of  railroads,  547. 
for  military  restrictions  upon,  474. 
in  aid  of  0.  P.  railroad,  474. 
limited  to  two  years,  482. 
Assembly,  right  of,  471. 

legislative  qualification  and  election,  498. 
to  present  impeachments,  502. 
Associations,  for  deposit  of  gold  and  silver  may  be 

formed,  511. 
Attorney-General  and  other  state  officers,  519. 
Bail,  excessive  not  to  be  required,  453. 
in  capital  cases,  453. 
when  matter  ot  right,  454. 
Banks,  permi\»\.^  \>o  y^c^v?^  ^e^Ck-s^'^^  Vw.t  issuance 
of  moTiey  ^ToYcvXiNX^'k^V^' 
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Bills,  legislative,  may  originate  in  either  house, 
amendment  of  veto  of,  600. 
legislative,  to  be  presented  to  governor— objec- 
tions to  and  approval  of,  500. 
Bills  of  attainder,  prohibited,  475. 
Boundary  of  state,  575. 
Bribery,  disqualifies  for  office,  574. 

disqualifies  for  suffrage,  574. 
California,  rights  of  inhabitants  after  cession  of, 

447. 
Census,  when  to  be  taken,  507. 
Certiorari  and  appeals  from  state  to  federal  courts, 

'524. 
Cession  of  California,  rights  of  in  habitants,  447. 
Cities  and  villages,  to  be  organized,  513. 

instrumentalities  of  state,  513. 
Clerks  of  courts,  to  be  provided,  539. 
Compensation,  of  judges,  541. 
of  office,  meaning  of,  503. 
of  members  of  legislature,  505. 
no  increase  during  term,  505. 
of  state  officers,  not  to  be  increased,  520. 
Congn:«ssional   and     legislative    disMcts,     how 

formed,  508. 
Consolidation  act,  469. 

Constitution,  manner  of  amending  and  revising, 
550. 
provisions  for  its  submission  to  congress,  579. 
when  and  how  submitted  to  vote,  576. 
canvass  and  return  of  votes  on,  578. 
Construction,  rules  for,  442. 
Contempt,  imprisonment  for,  474. 
Contract,  existing  not  to  be  affected,  575. 
law  impairing  obligation  of,  475. 
distinction  between  contract  arising  from  grant 
to  municipality  and  to  individual,  479. 
Contract  of  marriage,  not  required  to  conform  to 

requirement  of  religious  sect,  657. 
Controller  and  other  state  officers,  619. 
Corporations,  construed  to  include  what^  &11» 

municipaJ,  to  be  restricted  as  to  \iW»X\ftTi  «^^ 
oontracting  debts,  513. 
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Corporations,  to  be  formed  under  general  laws,  508. 

dues  from,  to  be  secured,  510. 

liability  of  stockholders,  510. 
Counsel,  party  accused  may  defend   by,  or  in  per- 
son, 454. 
Counter  claim,  as  affecting  jurisdiction,  539. 
Counterfeiting  money,  state  may  legislate  as  to, 

447. 
County  courts,  for  each  county,  533. 

jurisdiction,  534. 

judges,  election  and  term,  533, 
County  and  town  government,  system  of,  to  be 

established,  553. 
Courts,  and  offices  continued  after  adoption  of  con- 
stitution until  legislation,  576. 

causes  in  to  be  removed  to  courts  created,  576. 

of  record,  what  are,  538. 

of  sessions,  how  constituted,  538. 

same  remained  until  organization  of  new,  544. 

terms  and  places  of  holding  to  be  prescribed, 
540. 
Cows  in  city,  ordinance  regulating,  447. 
Credit  of  state,  not  to  be  loaned,  557. 
Crime,  person  accused  may  defend  in  person,  454. 

rights  of  persons  charged   with,  454. 
Declaration  of  rights,  445. 

mechanics  lien  law  construed,  445. 
District  courts,  jurisdiction  in  equity,  531. 

jurisdiction  of,  530. 

in  probate  matters,  530. 

over  corporations,  531. 
Divorces,  not  to  be  granted  by  legisaturo,  507. 
Duelling,  prohibited,  punishment,  552. 
Due  process  of  law,  454,  467. 
Education,  escheated  estates  devoted  to,  549. 

to  be  promoted,   superintendent  to  be  elected, 
proceeds  of  lands  devoted  to,  548. 
Elections,  by  legislature,  viva  voce,  514. 

by  people,  by  ballot,  484. 

of  oncers  alt^^T  ^.do^tlon  of  constitution,  578. 

pluraWtiV  ol'vo\ie.^«vx^<i\s^\»^^'W. 
Electors,  no  id\o\.a— vci^^^^— ^^^'^'^^*^'^^  ^^«  - 
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Electors,  qualifications,  483. 

exemption  from  arrest,    from  military  duty — 

residence  when  gained  or  lost,  483. 
who  are  at  adoption  of  constitution,  576. 
Eligibility  to  office,  meaning,  503. 

conviction  ofembezzlememt,  etc.,  destroys,  504. 
Eminent  domain,  taking  of  private  property,  com- 
pensation, 464. 
Ensign  act,  unconstitutional,  508. 
Escheated  estates,  devoted  to  cause  of  education, 

549. 
Estates  of  deceased  persons,  when  escheated,  de- 
voted to  the  cause  of  education,  549. 
Executive  department,  514. 
Ex  post  facto  laws,  prohibited,  475. 
Fees,  judicial  officers,  except  justices  of  the  peace, 

shall  not  receive,  539. 
Females,  in  saloon,  and  dance  houses,  446. 
Fiscal  year,  commences  July  1,  556. 
Foreigners,  landing  in  this  state,  467. 

property  rights  of,  481. 
Franchise,  cannot  be  sold  under  execution  against 

corporation,  511, 
Fugitives,  from  justice,  463. 
Government,  for  what  instituted,  451. 

right  to  alter,  451. 
Governor,  impeachment,  absence,  removal,  etc. ,  of, 
518. 
is  commander  in  chief — shall  transact  all  execu- 
tive business — shall  see  that  laws  are  executed 
— may  appoint  to  vacancies,  515. 
may  call  out  militia,  545. 
may  grant  reprieves  and  pardons,  517. 
powers  in  cases  of  treason,  517. 
on  extra    occasions  may  convene  legislature, 

517. 
shall  communicate  by  message,  517. 
salary  until  provision  made  by  legislsture,  679. 
supreme  executive — when  elected — term  of  office 

— who  eligible — returns  of  electioB.to\:^  ^Vt, 
when  may  adjourn  legislature,  5Vl. 
cannot  hold  office  under  United ^\.«A»«a,  ^V\. 
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Grants  and  commissions  of  state,  how  executed, 

618. 
Habeas  corpus,  writ  of,  453. 
Head  of  family,  who  is,  573. 
Homestead,  exemption  of,  573. 
Husband  and  wife,  separate  property  of,  570. 
Impeachment,  presenting  and  trials  of,  502. 

what  officers  subject  to,  502. 
Imprisonment  for  debt,  474. 
in  case  of  fraud,  474. 
in  divorce  case — contempt,  474. 
Inalienable  rights,  cannot  be  taken  away,  444. 
Indictment,  no  person  to  be  held  to  answer  except 
on,  454. 
not  required  in  Impeachment  nor  in  military 
service,  454. 
Inferior  courts,  legrislature  to  create,  and  fix  juris- 
diction ,  539. 
Interpretations,   recent,  deemed  to  have  been  con- 
sidered in  framing  constitution,  442,  444. 
Jeopardy,  twice  in.  454. 
Judges,  compensation  of,  541. 

terms  of,  vacancies,  530. 
Judicial  department,  521. 

of  what  courts  consists,  521. 
Judicial  officers,  except  justice  of  the  peace,  not  to 
receive  fees,  539. 
what  duties  may  be  imposed  upon,  523. 
in  naturalization,  524. 
Jurors,  knowledge  of  English  language,  451. 
Jury  trial,    in  condemnation  of  land  for  state  capi- 
tol,  452. 
legislature  alone  can  determine  when   may  be 

waived,  451. 
in  trespass,  451. 

secured  in  all  common  law  actions,  452. 
secured,  451. 
Justices  of  the  peace,  legislature  to  determine  num- 
ber and  fix  powers,  duties  and  terms,  539. 
Lands  grantied  Y^'j  ^xA\^^t«.tAa  to  be  devoted  to 
education,  exo.,  ^i^» 
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Laws,  each  to  have  but  one  object,  which  must  be 
expressed  in  title,  506. 
in  force  continued   after  adoption  of  constitu- 
tion until  altered  or  repealed,  676. 
not  to  be  amended  or  revised  by  reference  to 

title,.  506. 
revised  shall  be  published  at  length,  606. 
of  general  nature,  uniform  operation,  471. 
re-enactment  creates  anew  the  rule  of  action, 
506. 
Law  of  the  land,  definition,  467. 
Legislative  department,  487. 
scope  of  powers,  487  to  514. 
sessions  of  legislature,  497. 
Legislators,  not  to  be  appointed  to  offices  creat#d 
during  their  terms,  503. 
when  and  how  chosen — must  be  electors— num- 
bers of,  498. 
Legislature,   bills  may  originate  in  either  hpuse, 
500. 
passage  of  bills — veto,  500. 
each  house  to  choose  its  own  officers — judge  of 
election  and  qualification  of  members— quo- 
rum, 499. 
Legislature,  elections  by,  viva  voce,  514. 

first  session  after  adoption  of  constitution,  578. 
first  session  to  be  held  at  San  Jose,  and  there- 
after until  removed  by  legislature,  552. 
general  scope  of  power,  487  to  614. 
members,  when  chosen,  498. 
term  of  office,  498 
may  be  convened  and  adjourned  by  governor, 

when,  517. 
members,    how  apportioned,  and  number  of, 

507. 
rules — journals — members  exempt  from  arrest 
—vacancies— doors     to    be     open — adjourn- 
ments, 500. 
Limitations  of  powers  of  legislature  not  to  apply 

to  first  legislature,  580.    . 
Xfiherty  of  Speioh,  press— ^Ubel,  410. 
Xdeutenant  Oovemor,  election  and  dM\i\Aft^  ^^ 
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liicense  Taxes,  on  business,  471. 

liocal  option  law,  unconstitutional,  554. 

liOtteries  prohibited,  507. 

Marriage,  contract  of,  not  required  to  conform  to 

requirement  of  religious  sect,  557. 
Married  woman,  property  of,  conveyances  by,  571. 
Mexican  grants,  decisions  as  to,  449. 

rights  of  holders,  449. 

actual  settlers  and,  449. 
Militia,  organization  and  diclpline,  545. 

oflBcers,  how  selected,  545. 

governor  may  call  forth,  545. 
Military,  subordinate  to  civil  power,  474. 

appropriation  for,  474. 
Mortgagees,  taxation  of,  570. 
Municipal  corporations,  to  be  restricted  as  to  tax- 

tion  and  contracting  debts,  513. 
Municipal  Criminal  Court  of  San  Francisco,  521. 

523. 
Naturalization,  power  of  judiciary  524. 
Oath  of  office,  form  of,  552. 
Object  of  law,  must  be  expressed  in  title,  506. 
Obligation  of  contract,  470. 

not  to  be  impaired,  475. 

applies  to  contracts  between  individuals,  481. 

funded  debts  and  bonds,  478. 

change  of  remedy,  481. 
Office,  disqualification  for,  574. 

bribery,  perjury,  forgery,  574. 

duration  of,  555. 

lucrative,  503. 

eligibility,  meaning  of,  504. 

compensation,  meaning  of,  503. 
Officers,  first  installation  of,  579. 

provisions  for  support  of  to  be   made  by  city, 
town,  county,  etc.,  555. 

whose  election  or  appointment  not    provided 
for  by  constitution  shall  be  elected,  555. 
Pardons  and  reprieves,  governor  may  grant,  517. 

to  be  repoYX)^^  ^o\^^\^^\a3c^^^  ^n. 
Paupers,  criim.\iSu\B,  ^\.c„.»^o\\cfe^Q.^^x  ^\  '^\a5vfc^««:v. 
Perpetuities  ioY\)\ei^6ici^  ^'i^^. 
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Political  power,  iDherent  In  people,  451. 
Powers  of  government,  distribution  of,  484. 

three  departments,  484. 

neither  department  above  the  law,  486. 
Preamble,  441. 

Private  property,  compensation  for,  454, 
Probate  Court,  jurisdiction,  531,  535. 
Puniishmexits,  cruel  and  unusual  forbidden,  453. 
Receipts  and  expenditures,  accurate  account  of  to 

be  published  with  laws  of  e'&ch  session,  504. 
Religious  profession,  free  exercise  secured,  453. 

does  not  disqualify  witness,  453. 
Remedy,  change  of,  481. 
Rents,  issues  and  profits,  of  separate  property  of 

married  persons,  572. 
Reserved  rights  of  people,  482. 
Residence,  as  effecting  offices  prior  to  first  election, 
576. 

gaining  or  loosing  by  electors,  483, 

while  in  prison,  army,  almshouse,  etc.,  483. 

not  affected  by  absence  on  public  business,  574. 
Rights  of  people  to  assemble,  471. 

to  petition,  471. 

of  inhabitants  on  cession  of  California,  447. 

retained  by  people,  482. 
Sacramento,  bonds  of,  478. 
Salaries  of  judges,  541. 

of  state  officers  not  to  be  increased,  520. 

until  provision  is  made  by  legislature,  679. 
Saloons  and  dance  houses,  regulation  of,  446. 
flan  Diego,  funded  debt  of,  476. 
Schedule,  575. 

School  funds,  to  be  derived  from    school  lands, 
escheated  estates,  etc.,  549. 

cannot  be  diverted  to  other  purposes,  549. 
School,  public  to  be  maintained    at  least    three 
months  in  every  year,  549. 

system,  legislature  shall  provide,  549. 
Seal  of  state,  518. 
Search,  unreasonable  prohibited ,  ^%1. 

warrant,  probable  cause,  482. 
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Secretary  of  State  and  other  state  officers,  519. 

duties  of,  519. 
Security  of  citizen,  482. 
Senate,  court  of  impeachment,  502. 
Senators,  state,  increase  of  number,  499. 

state,  who  qualified,  number,  when  chosen,  498. 
Separate  property  of  husband  and  wife,  570. 

rents,  issues  and  profits,  572. 

registration  of  wife's,  572. 
Sessions  of  legislature,  120  days,  498. 
Settlers'  act  of  1858,  448. 

Mexican  grants  and,  449. 
Seizures  and  searches,  unreasonable  prohibited, 

482. 
Slaves,  property  in,  448. 
Slavery,  prohibited,  482. 
Soldiers,  quartering  of,  474. 
Solvent  debts  subject  to  taxation,  558. 
Sovereignity,  designates  supreme  iauthority,  442. 
Special  cases,  what  are,  526. 

Special  laws,  for  special  purposes,  validity  of,  554. 
State,  credit  ot  not  to  be  loaned,  657. 

suits  against,  557. 

great  seal  of,  518. 

grants  and  commissions  by,  518. 

boundary,  575. 
State  Capitol,  appropriation  for,  546. 
State  government,  does  not  ex  propria  vigore  es- 
tablish municipal  government,  441. 
State  indebtedness,  limitation  of,  545. 
State  officers,  enumeration  of  elective,  and  duties, 
519. 

to  be  elected  at  same  time,  519. 

compensation  not  to  be  increased,  520. 
State  prison,  contracts  as  to,  464. 

vested  interests  in,  465. 
Statute  of  limitations,  affect  remedy,  469. 
Stockholders  of  corporations  and  associations  per- 
sonally liable,  511. 
Streets,  stale  \i«b^  \io  ^^o^rietary  interest  in,  509. 
Suffrage,  tree  \.o  \>^  svji^^wXfe^i.  V^  \wi%r-^\sai^alifi- 
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Suflrage,  right  of,  483. 

Sunday  law  of  1861,  448. 

Superintendent  of  public  instruction,  to  be  elected, 

term  of,  548. 
Supervisors,  declared  elective  by  legislature,   va- 
cancy can  not  be  filled  otherwise,  555. 

legislature  to  provide  for  election  of,  555. 
Supreme  Court,  clerk  for,  539. 

how  constituted,  524. 

election  of  justices.  525. 

terms  of  justices,  525. 

jurisdiction  of,  525. 

may  issue  what  writs,  525. 
Supreme  executive  power,  vested  in  governor,  514. 
Surveyor  general,  and  other  state  oflBcers,  duties, 

etc.,  519. 
Tax,  act  legalizing  is  not  void ,  569. 

on  mortgages,  569. 

is  a  debt,  when,  567. 
Tax  collector,  sheriff  as,  565. 

and  sheriff  two  offices,  565. 

to  be  elected  by  locality,  557. 
Taxation,  allowance  for  delinquency,  561. 

growing  crops  subject  to,  563. 

of  railroad  property,  563. 

shall  be  equal  and  ilniform — all  property  sub- 
ject to — in  proportion  to  value,  557. 

solvent  debts,  subject  to,  558. 

United  States  and  public  property  not  subject 
to,  560. 

state  bonds  subject  to,  564. 
Taxation,  U.  S.  bonds  not  subject  to,  564. 

character  of  power  of,  564. 
Terms  of  courts,  to  be  prescribed,  540. 
Test  oath,  not  unconstitutional,  552. 
Treason,  in  what  consists,  482. 

evidence  required  to  convict  482. 

powers  of  governor  as  to,  517. 
TrieJ  by  Jury,  guaranteed,  451. 
Uniformity  of  Ijaws,  degree  of,  to  be  de>\ie>Yxai.\i^ 
b^  legislature f  554. 
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University,    legislature  must    protect  and 

applications    of   funds   derived    from   lai 
granted  by  United  States,  649. 
Vacancies,  when  governor  may  appoint  to,  515. 

what  is  vacancy,  515. 
Variance,  acquittal  from,  464. 
Vested  interest,  arising  from  contract  with  state^i 

465. 

Veto,  of  governor,  500. 
Vote,  who  entitled  to,  576. 
Votes,  plurality  elects,  574. 
Voters,  who  were  on  admission  of  state,  483. 
Witnesses,  shall  not  be  unreasonably  detained,  454. 
no  one  required  to  be  against  himself,  454, 
no  disqualification  on  account  of  redigious  be* 
lief,  453. 
Writs,  what  may  issue  from  Supreme  Court,  525. 
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